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WILLIAM  RENWICK  RIDDELL 


Sljf  Qlnurt  of  SCing'a  lpnrl| 
in  Hppfr  (EanaJia.  ia24-ia2r 

drag  v.  MUIrnrka 

{All  Old  Cause  Ceiebn) 
BY 

THE  HONOURABLE  MR.  JUSTICE  RIDDELL, 

L.H.D..  LL.D..  Etc. 


The  Court  of   King's  Bench  in    Upper 
Canada,   1824-1827 


By  the  Honourable  Mk.  Justice  Riddell,  L.H.D.,  LL.D.,  etc. 


It  is  interesting  to  an  Ontario  practitioner  to  consider  how  the 
courts  in  his  province  have  been  conducted  in  the  past. 

I  propose  to  give  an  account,  incomplete  as  it  must  V)e — of 
the  proceedings  in  Term  of  the  Court  of  King's  Bench  in  Upper 
Canada  during  the  period  covered  by  Term  Book  No.  9  at  Osgoode 
Hall.  This  book  has  been  selected  almost  at  random ;  the  pre- 
ceding books  contain  proceedings  quite  as  interesting,  but  this 
particular  Term  Book  I  have  recently  had  occasion  to  consult  to 
clear  up  an  obscure  point  in  our  legal  history. 

The  book  covers  the  time  from  Easter  Term,  5  George  IV.,,. 
April  19th,  1824,  to  Michaelmas  Term,  8  George  IV.,  Nov.  17,, 
1827.  Until  the  end  of  Trinity  Term,  6  George  IV.,  July  2nd^ 
1825,  the  chief  Justice  was  William  Dummer  Powell,  the  two 
puisne  justices  were  William  Campbell  and  D'Arcy  Boulton.  Some- 
times all  three  sat,  sometimes  only  two  and  sometimes  one.  In 
Michaelmas  Term,  6  George  IV.,  Oct.  24th,  1825,  Campbell  was 
sworn  in  as  Chief  Justice  and  Levins  Peters  Sherwood  as  junior 
puisne.  Mr.  Justice  Boulton  did  not  sit  from  Easter  Term,  6 
George  IV.,  April  19th,  1825,  until  ^lichaelmas  Term,  7  George 
IV.,  Nov.  6th,  1826.  He  sat  during  that  term  and  Hilary  Term, 
7  George  IV.,  January  1st  to  13th,  1827,  but  does  not  thereafter 
appear.  He  resigned,  and  Mr.  Justice  John  Walpole  Willis  was 
sworn  in,  Michaelmas  Term,  8  George  IV.,  Nov,  5th,  1827;  there 
was  no  further  change  during  the  period  of  Term  Book  No.  9. 
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The  Clerk  of  the  Crown  and  Pleas  wlio  acted  as  Registrar — 
from  and  after  Oct.  24th,  1824,  was  Charles  Coxwell  Small  who  had 
been  called  in  the  April  previous — he  is  No.  80  on  the  Law  Society's 
Eoll.  The  Clerk  of  the  Crown  and  Pleas  was  of  no  slight  import- 
ance— on  Nov;  8th,  1827,  the  full  court,  Campbell,  C.J.,  Sher- 
wood and  Willis,  J  J.,  announced  as  follows :  "  The  court  ordered 
that  as  no  business  could  be  done  on  account  of  the  illness  of  the 
Clerk  of  the  Crown,  the  time  should  be  enlarged  for  four  day  rules 
until  to-morrow  "  and  then  adjourned  till  the  morrow  at  10  o'clock. 
On  Nov.  9th,  "  the  court  being  informed  by  letter  from  the  Clerk 
of  the  Crown,  Mr.  Small,  that  he  is  too  much  indisposed  to  attend 
the  court  and  requesting  Mr.  Cawdell  may  act  as  his  deputy  in 
court.  It  is  ordered  that  the  said  Mr.  Cawdell*  do  act  in  that 
capacity  till  the  court  shall  make  further  order  respecting  the 
matter  and  either  approve  or  disapprove  of  Mr.  Small's  appoint- 
ment of  a  deputy."  As  nothing  further  is  heard  of  the  matter,  it 
may  be  assumed  that  Mr.  Small  came  back  to  his  post,  and  that 
his  deputy  was  in  the  meantime  satisfactory. 

Chief  Justice  Powell  was  born  in  Boston,  Massachusetts,  of 
an  old  Welsh  family  (Ap  Howell).  He  was  educated  in  Boston,  in 
England  and  on  the  Continent;  he  was  later  (in  1784)  called 
to  the  Bar  of  the  Inner  Temple.  He  took  the  Loyalist  side 
and  went  to  Montreal  some  years  before  peace  was  declared 
in  1783.  In  that  year,  he  took  to  London  a  petition  signed  by 
many  .of  the  English  immigrants  against  having  the  French  Can- 
adian Civil  Law  imposed  upon  them  as  had  been  done  by  the 
Quebec  Act,  14  George  III.  c.  83  (1774).  Eeturning  to  Canada 
he  was  employed  by  Lord  Dorchester,  the  Governor-General,  on 
several  Commissions,  and  was  in  1789  appointed  sole  judge  of  the 
Court  of  Common  Pleas  which  Dorchester  had  instituted  for  the 
District  of  Hesse.  The  headquarters  of  this  court  were  at  Detroit 
which  till  1796  was  part  of  Canada.  The  court  sat,  however,  only 
at  L'Assomption  wliich  is  now  Sandwich,  and  the  proceedings  for 


•This,  no  doubt,  is  what  is  referred  to  in  the  Index  to  Taylor's  Re- 
ports, p.  536,  "  The  court  required  that  the  appointment  of  deputy  clerks 
of  the  Crown  should  be  sanctioned  by  the  court.  Caldwell  ex  parte."  The 
decision  nowhere  appears  in  the  body  of  the  volume — and  I  have  copied 
the  official  record,  spelling  and  all. 
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a  great  part  of  the  time  the  court  was  in  existence  are  still  at 
Osgoode  Hall  in  the  King's  Bench  vault.  Powell  was  also  made 
a  member  of  the  Laud  Board  for  Hesse,  sitting  at  Detroit. 
When  in  1794,  bj-  3-1  George  III,  c.  2,  the  Courts  of  Common 
Pleas  were  abolished  and  a  Court  of  King's  Bench  was  created, 
Powell  was  made  a  justice  of  that  court.  William  Osgoode  was 
the  first  chief  justice  of  Upper  Canada,  having  come  out  in  that 
capacity  shortly  after  Simcoe,  but  he  never  sat  in.  the  King's 
Bench  in  Term.  Powell  sat  either  alone  or  with  Hon.  Peter 
Russell  (who  received  a  commission  more  than  once  for  a  tempor- 
arv  period)  until  Elmsley  was  appointed  Chief  Justice  in  1796. 
Allcock  was  in  IT 98  appointed  a  puisne  justice,  and  thenceforward 
with  short  intervals  the  court  was  composed  of  a  chief  justice 
and  two  puisnes,  until  it  was  merged  in  the  High  Court  of  Justice 
in  1881.  Although  the  full  court  was  in  theory  three  judges,  two 
or  even  one  of  them  exercised  the  powers  of  the  full  court. 

Powell  was  a  diligent  judge.  Only  one  instance  is  known  of 
his  being  absent  from  the  Bench  in  Term  for  any  protracted  period ; 
that  was  from  July,  1806,  till  November,  1807,  when  he  was  in 
Spain  in  the  successful  attempt  to  secure  the  release  from  a  Span- 
ish-American prison  of  his  son  who  had  joined  Miranda  in  his  un- 
successful revolutionary  incursion  into  Venezuela.*  He  was  made 
chief  justice  in  1816  on  the  resignation  of  Chief  Justice  Scott, 
and  was  also  appointed  Speaker  of  the  Legislative  Council. 

During  the  last  few  years  of  his  judicial  life  he  rather  fell  out 
of  the  good  graces  of  the  administration,  and  when  he  desired  to 
resign  upon  a  pension,  the  Executive  Council  reported  against  it. 
Notwithstanding  this,  he  finally  was  granted  a  pension  for  life  of 
£1,000  sterling.  He  lived  the  short  remainder  of  his  life — nine 
years — in  Toronto,  dying  there  in  1834. 

D'Arcy  Boulton  was  an  Englishman  who  came  before  the  be- 
ginning of  the  last  century  to  Upper  Canada,  arriving  in  Yotk 


•In  the  first  Term  after  his  return  from  Spain  he  took  part  with  Scott, 
C.J..  in  discussing  the  only  action  of  Scandalum  Magnatum  ever  brought 
on  this  side  of  the  Atlantic.  The  proceedings  were  taken  by  Mr.  Justice 
Thorpe  against  Col.  Joseph  Ryerson:  "Thorpe  qui  tam.  v.  Ryerson.  (See  an 
article  by  the  present  writer  in  the  Journal  of  the  American  Institute  of 
Criminal  Law  and  Criminology  for  May.  1913  [4  Jour.  Amer.  Inst.  Crim.. 
p.   12],   "Scandalum   Magnatum  in  Upper  Canad.i.") 


(Toronto)  in  1806  or  1807.  After  living  in  Augusta  for 
some  years,  he  received  a  license  to  practise  in  1803  from 
the  Administrator  of  the  Government  and  became  a  member  of 
the  Law  Society  the  same  year  (No.  22  of  the  Society's  Roll)  ;  he 
became  Solicitor-General  in  1805.  In  1810  sailing  for  England 
he  was  taken  by  a  French  privateer  after  being  wounded  in  a 
gallant  resistance;  he  was  kept  a  prisoner  in  France  till  the 
temporary  peace  of  1814.  On  his  return  to  Upper  Canada  he  was 
made  Attorney-General,  when  John  Beverley  Robinson  (after- 
wards C.J.),  who  had  acted  as  Attorney-General  since  the  death 
at  Queenston  Heights  of  Col.  John  Macdonell,  succeeded  Boulton 
as  Solicitor-General.  Boulton  was  made  puisne  judge  in  1818,. 
when  Robinson  succeeded  him  as  Attorney-General,  and  Henry 
John  Boulton,  his  son,  became  Solicitor-General.  Resigning  in 
1827,  he  survived  for  only  three  years,  living  all  the  time  in  York. 

William  Campbell  was  the  first  of  our  judges  to  be  knighted. 
He  was  a  Scotsman  who  came  to  this  continent  as  a  private  soldier 
in  a  Highland  regiment.  He  fought  during  the  Revolutionary 
War,  being  taken  prisoner  at  the  surrender  of  Cornwallis;  at  the 
peace  he  went  to  Nova  Scotia.  Called  to  the  Bar  of  Nova  Scotia,, 
he  was  in  1811  appointed  to  the  King's  Bench  in  Upper  Canada. 
He  became  chief  justice,  as  we  have  seen,  in  1825,  and  resigned  in 
1829  to  be  succeeded  by  John  Beverley  Robinson.  He,  on  his 
resignation,  received  the  honour  of  knighthood. 

Levins  Peters  Sherwood  was  Canadian  born,  the  son  of  Mr. 
Justus  Sherwood  of  Augusta  (the  name  is  sometimes  given  ]\Ir. 
"  Justice "  Sherwood,  leading  to  some  confusion  with  his  more 
celebrated  son).  The  future  judge  was  called  in  1803  (No.  19), 
became  a  member  and  Speaker  of  the  House  of  Assembly,  and  an 
ardent  supporter  of  the  Government.*     In  1841,  he  was  called  to 


♦Winiam  Lyon  Mackenzie  speaks  thus  of  him,  p.  337  of  his  "Sketches 
of  Canada  and  the  United  States." 

"  Levius  Peters  Sherwood  was  at  one  and  the  same  time  coUector  of 
customs  at  BrockviUe  and  at  Johnstown;  judge  of  the  district  court  of 
the  two  counties;  registrar  of  conveyances  for  Grenville  court  and  for 
Carleton  county;  Surrogate  judge,  Johnstown  district;  M.P.  for  a  county, 
aT\d  Speaker  of  the  House  of  Assembly." 


the  Legislative  Council  as  Speaker  and  in  1825,  appointed  to  the 
King's  Bench.     He  survived  till  1850. 

John  AYalpole  Willis  deserves  a  section  devoted  to  himself — 
I  therefore  say  nothing  of  him  at  this  time. 

At  the  time  now  under  consideration,  the  Law  Society  did  not, 
as  now,  simply  furnish  to  the  court  a  certificate  of  fitness  to  be 
sworn  in  as  an  oflficer  of  the  court  for  each  aspirant  to  the  position 
of  attorney.  The  officers  whom  we  now  call  solicitors  were  in  the 
Common  Law  Courts  called  attorneys,  and  later,  when  a  Court 
of  Chancery  was  established  (in  1837),  in  the  Court  of  Chan- 
cery were  called  solicitors.  Since  the  Judicature  Act  of  1881,  the 
designation  attorney  has  not  been  in  use.  The  Court  of  King's 
Bench  being  a  common  law  court,  its  officers  were  attorneys. 

One  desiring  to  be  sworn  in  and  enrolled  as  an  attorney  ap- 
peared in  court  in  Term  with  evidence  of  his  having  served  the 
prescribed  time  as  a  clerk;  his  papers  had  to  be  regular — for 
example,  July  ITth,  1821,  before  Powell,  C.J.,  Campbell  and 
Boulton,  JJ.,  Mr.  John  Lyons  was  proposed  by  the  Solicitor- 
General  to  be  sworn  in  as  an  attorney.  L'pon  producing  his 
articles  of  clerkship,  the  certificate  of  his  master  appearing  in- 
sufficient, the  court  refused  to  admit  him.  The  Solicitor-General 
was  Henry  John  Boulton,  and  it  was  he  who  was  ''  his  master,'* 
yet  the  court  did  not  accede  to  the  motion :  Ex  parfe  Lyons  ( 1824) , 
Tay.  l^i\;  Ex  parte  Radenhurst,  (1824),  Tay.  138.  Next  Term. 
Nov.  13th,  before  the  same  court,  "  Mr.  John  Lyons,  having  pro- 
duced his  articles  of  clerkship  to  Henry  John  Boulton,  Esquire, 
for  the  faithful  service  of  upwards  of  three  years  and  the  additional 
affidavits  from  th^e  produced  on  his  last  application  the  court 
ordered  that  he  be  sworn  in  as  an  attorney  of  this  Honourable 
Court."  Nov.  Tth,  1826,  ''The  treasurer  of  the  Law  Society  pre- 
sented A.  Wilkinson,  Esquire,  and  John  Lyons,  Esquire,  as  being: 
admitted  barristers";  and  Nov.  18,  they  were  sworn  in  as  bar- 
risters accordingly. 

Those  desiring  to  be  admitted  as  barristers  were,  in  most  in- 
stances, presented  by  the  treasurer  of  the  Law  Society,  and  sworn  in 
at  once,  as  in  the  present  practice;  but  this  was  not  always  the 
case;  for  example,  in  Michaelmas  Term,  2  Geo.  IV.,  Nov.  7th, 
1821    (Praes.    Powell,   C.J.,   Campbell   and   Boulton,   JJ.),   "Mr. 


John  Eolph  having  produced  satisfactory  evidence  of  his  having 
been  admitted  to  the  English  Bar — he  took  the  usual  oath  and 
was  admitted  a  barrister,  and  attorney  of  the  honourable  court." 
This  was  the  well-known  Dr.  Eolph;  he  was  admitted  to  the  Law 
Society  on  the  same  evidence  and  is  No.  64  on  its  roll. 

In  Michaelmas  Term,  2  George  IV.,  Nov.,  1821  (Prses.  Powell, 
Xj.J.,  Campbell  and  Boulton,  JJ.),  Eobert  Berrie,  Esquire,  applied 
to  be  admitted  to  practise  as  a  barrister,  under  the  provision  of 
43  George  III.  passed  March  5th,  1 803,  "  and  having  produced 
proof  to  their  satisfaction  of  his  having  been  admitted  to  practice 
at  the  court  of  the  sheriff's  depute  of  Lanarkshire  held  at  Glasgow, 
and  also  of  his  character  and  conduct  it  is  considered  by  the  judges 
that  the  said  Eobert  Berrie  be  admitted  to  practice  in  this  province 
as  a  barrister  and  the  said  Eobert  Berrie  took  the  oaths  required 
4ind  is  hereby  admitted  accordingly."  He  was  also  admitted  to 
the  Law  Society  and  is  No.  65  on  the  roll.  Nothing  like  these 
-cases  occurs,  however,  during  the  period  of  Term  Book  No.  9.* 

While  the  court  was  very  careful  as  to  whom  tfiey  would  admit 
"as  attorneys  (or  to  use  the  traditional  orthography,  attornies), 
no  one  who  had  not  been  admitted  was  allowed  to  practise  as  an 
Attorney  on  penalty  of  being  attached  for  contempt. 

Barnabas  Indwell,  father  of  the  better-known  Marshall  Spring 
Bidwell,  was  charged  with  practising  as  an  attorney  in  the 
name  of  Daniel  "Washburn  of  Kingston,  who  had  been  struck  off 
the  roll  for  misconduct.  The  following  are  the  entries:  Easter 
Term,  8  George  IV.,  April  34th  (Prses.  Campbell,  C.J.,  and 
Sherwood,  J.),  "in  the  matter  of  Barnabas  Bidwell,  on  the  com- 
'plaint  of  John  McLean,  Esquire,  sheriff  of  the  Midland  District, 
:mption  for  a  rule  to  shew  cause  why  an  attachement  should  not 
issue  against  the  said  Barnabas  Bidwell  for  a  contempt  for  acting 
and  practising  as  an  attorney  in  the  name  of  Daniel  "Washburn, 
Esquire,  in  a  certain  cause  wherein  Samuel  Brock  was  plaintiff 
and  John  White  defendant,  on  affidavit  of  John  McLean,  Esquire, 
and  of  the  said  Samuel  Brock ;  H.  J.  Boulton,  for  plaintiff.  Stands 
for  to-morrow;  H.  J.  Boulton  files  three  papers  and  motions;  W. 


•See    In    re    Macara.    2    U.C.R.    114,    Mandamus,    In    re    I^anenotiere,    4 
tr.C.R.  492. 
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W.  Baldwin  files  two  papers";  "April  25th,  aflBdavit  put  in  and 
filed  by  R.  Baldwin'';  May  5th,  "  Eiile  granted":  June  28th, 
"  The  court  withholds  giving  an  opinion  on  the  present  application 
at  present.  W.  W.  Baldwin,  H.  J.  Boulton."  June  30th,  "Eule 
Discharged,  W.  W.  B.,  Esq.*' 

Xothing  is  more  certain  than  if  Bidwell  had  been  proved  to  be 
practising  as  an  attorney,  he  would  have  been  attached  for  contempt 
of  court,  fined  and  imprisoned.* 

The  court  exercised  strict  discipline  over  its  attornies.  Many 
cases  are  found  of  motions  against  such  officers.  I  give  some  of 
them.  In  Easter  Term,  8  George  lY.,  May  3rd,  1827  {Praes. 
Campbell,  C.J.,  and  Sherwood,  J.),  "In  re  Sam.  Merrill,  one  etc;, 
motion  for  a  rule  to  shew  cause  why  an  attachment  should  not 
issue  against  Samuel  Merrill  one  of  the  attornies  of  this  honour- 
able court  for  a  contempt  on  matters  disclosed  on  affidavit,  John 
B.  Robinson,  Attorney-General,  granted."  June  28th,  "Attach- 
ment ordered,  John  B.  Robinson,  Attorney-General." 

In  Michaelmas  Term,  7  George  TV.,  Xov.  6th,  1826  (Praes. 
Campbell,  C.J.,  Boulton  and  Sherwood,  JJ.),  "The  Solicitor- 
General  handed  into  court  (as  public  prosecutor)  a  presentment 
of  the  grand  jury  of  the  Newcastle  district  against  Marcus  White- 
head, Esquire,  together  with  certain  affidavits  to  support  the  same 
for  having  charged,  in  the  course  of  his  profession  excessive  fees^ 
and  also  for  having  charged  and  received  monies  under  false 
pretence."  Xov.  18th,  "  In  the  matter  of  certain  charges  preferred 
by  the  grand  jury  at  the  last  Assizes  for  the  district  of  ^Xewcastlfr 
and  bv  the  Solicitor-General  laid  before  the  Court  of  King's  Bench 


♦See  the  King  v.  Bidwell,  Tay,  487 — Barnabas  Bidwell  was  administra- 
tor of  the  estate  of  Washburn.  His  celebrated  son,  Marshall  Spring  Bid- 
well,  had  been  a  clerk  in  Washburn's  office.  The  whole  trouble  arose 
from  the  fact  that  the  elder  Bidwell  being  managing  clerk  for  Washburn, 
had,  as  such,  given  in  Washburn's  name  a  direction  to  sheriff  McLean  to 
release  from  custody  a  defendant  who  had  been  in  execution  under  a  ca, 
sa.  The  plaintiff,  one  Brock,  denied  the  authority  to  give  this  order,  and 
brought  an  action  for  an  escape  against  the  sheriff.  The  court  held  that 
Washburn  had  no  authority  to  release  the  debtor,  at  least  not  without 
receiving  payment  of  the  debt:  and  Brock  recovered  judgment  against  the 
sheriff:  Brock  v.  McLean.  Tay.  310,  398.  Thereupon  McLean  took  these 
proceedings,  with  the  object  of  compelling  Bidwell  to  reimburse  him — 
but,  as  we  have  seen,   failed. 
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against  Marcus  F.  Whitehead  and  Thomas  Ward,  Esq.,  the  former 
as  clerk  and  the  latter  as  judge  of  the  district  court  in  the  said 
district  of  Newcastle — In  re  Whitehead.  The  Attorney-General 
moves  for  a  rule  to  shew  cause  why  an  attachment  should  not  issue 
against  the  said  Thomas  Ward  and  Marcus  F.  Whitehead  respect- 
ing the  former  for  having  taxed  to  the  latter  as  attorney  and  the 
latter  for  having  charged  and  received  illegal  costs  in  certain  cases 
in  the  said  district  court  in  which  John  W^ilder,  Christopher 
Lightle,  Festus  Burr,  Richard  Wright,  Ephraim  Farren,  Joseph 
Cuthbert  Townsend,  were  parties,  J.  B.  Robinson,  Esq.,  Attorney- 
General,  granted." 

Hilary  Term,  7  George  IV.,  Jan.  13th,  1837,  same  judges 
present,  "  Attachment  ordered  against  both  defendants  "  on  motion 
of  the  Attorney-General.  April  30th,  "  Defendants'  answer  put 
in  and  filed  in  this  cause."  Trinity  Term,  8  George  IV.,  June 
18th  (Praes.  Campbell,  C.J.,  and  Sherwood,  J.),  "Judgment  of  the 
€ourt  that  M.  F.  Whitehead  do  pay  a  fine  of  fifty  pounds  and 
remain  in  custody  till  paid  and  that  Thomas  Ward,  Esquire,  judge 
■of  the  district  court  of  the  district  of  Newcastle  do  pay  a  fine  of 
five  pounds  ";  See  The  King  v.  Whitehead  and  Ward,  Taylor  476. 

Hilary  Term,  7  George  IV.,  Jan.  13th,  1827,  "  In  the  matter 
■of  complaint  of  Francis  Beattie  against  M.  F.  Whitehead,  one  of 
•etc.,  motion  for  a  rule  to  shew  cause  why  an  attachment  should 
not  issue  against  M.  F.  Whitehead,  one  of  the  attornies  of  this 
court  for  exacting  unauthorized  and  exorbitant  fees  of  one  Francis 
Beattie  on  account  of  costs  alleged  to  be  due  him  in  a  cause  of  the 
said  Francis  Beattie  against  one  Kenneth  Meriam  in  the  district 
court  of  the  district  of  Newcastle  in  which  cause  the  said 
M.  F.  Whitehead  was  attorney  for  the  said  Frs.  Beattie.  J.  B. 
Robinson,  Attorney- General,  granted." 

On  the  same  day,  upon  a  motion  of  the  Attorney-General,  the 
same  rule  was  granted  against  the  same  attorney  on  the  complaint 
of  Francis  Parmentier,  who  had  been  sued  in  the  same  court  by 
Adam  Henry  Meyers  and  had  been  represented  by  Whitehead  as 
attorney.  May  3rd,  both  rules  were  argued  and  "  stand  till  next 
Term  for  judgment;    J.  B.  Robinson,  Esquire." 

The  same  day  a  rule  was  granted  against  Wliiteliead  at  the 
instance  of  a  suitor  in  the  case  of  Henry  Elliott  v.  John  Badcock, 


in  the  same  district  court  of  the  Newcastle  district  to  shew  cause 
why  he  "  should  not  be  fined  the  suni  of  three  pounds  illegally 
taken  by  him  as  an  attorney  in  that  cause  .  .  .  why  an  attach- 
ment should  not  issue  against  him,  H.  J.  Boulton,  for  com- 
plainant/' 

These  seem  to  have  been  dropped  when  AVliitehead  was  pun- 
ished.   No  doubt  he  repaid  the  costs  improperly  obtained. 

There  are  several  such  motions.  Sometimes  the  attorney  satis- 
factorily explains  the  matter.*  Sometimes  the  whole  dispute  is 
referred  to  arbitration.t 

Easter  Term,  8  George  IV.,  :May  3rd,  182T  (Praes.  Campbell, 
C.J.,  and  Sherwood,  J.),  "In  re  F.  X.  Eocheleau,  one  of  the 
attornies  of  this  honourable  court.  Motion  for  a  rule  to  shew 
cause  why  an  attachment  should  not  issue  against  Francois  Xavier 
Eocheleau,  one  of  the  attornies  of  this  honourable  court,  for  a  con- 
tempt on  matters  disclosed  on  affidavit ;  John  B.  Robinson, 
Attorney-General,  granted."     June  28th,  "  Enlarged  rule." 

On  Nov.  ?th,  1826,  D,  Bethune  had  obtained  a  rule  against  this 
attorney  to  shew  cause  why  an  attachment  should  not  issue  against 
him  for  not  paying  over  monies  collected  by  him  as  attorney  for 
Robert  Moore.  But  this  rule,  although  taken  out,  does  not  seem 
to  have  been  pressed :  probably  the  attorney  paid  the  amount  and 
•costs. 

Other  officers  did  not  escape,  for  example,  sheriffs. 

An  attachment  having  been  granted  against  Rapalje,  the 
sheriff  of  the  London  district,  the  following  proceedings  were  had 
— on  April  26th,  1826,  a  rule  was  procured  by  James  E.  Small  in 
Rex  V.  Abraham  A.  Rapalje  (sheriff)  to  George  W.  Whitehead, 
one  of  the  coroners  of  the  London  district,  to  return  the  writ  of 
attachment  to  him  directed  against  Abraham  A.  Rapalje,  sheriff 
of  the  said  London  district  and  returnable  the  first  day  of  this 
term.  On  Nov.  10th,  1827,  Abraham  A.  Rapalje,  sheriff  of  the 
London  district,  "  entered  into  a  recognizance  with  James  Fitz- 


*As  in  Radcliffe  v.  Small,  Taylor,  308,  where  the  client  had  instructed 
the  attorney  to  send  the  money  by  return  of  boat,  and  the  attorney  had 
sent  it  by  a  passenger  of  the  boat  who  did  not  hand  it  over.  The  client 
was  left  to  hi^  common  law  remedy. 

tAs  in  Carruthers  v.  John  Rolph  (the  celebrated  Dr.  Rolph),  Taylor  243. 
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gibbon  and  Enoch  Moore  as  sureties  to  appear  in  the  court  and 
answer,  etc."  IMichaelmas  Term,  8  George  IV.,  Nov.  16th,  1827 
(Praes.  Campbell,  C.J.,  Sherwood  and  Willis,  JJ.),  "Inter- 
rogatories and  answers  read  by  Attorney-General.  Sentence  of 
the  Court,  Mr.  Eapalje  to  remain  in  custody  till  money  be  paid."* 

In  Trinity  Term,  8  George  IV.,  June  30th,  1827  (Pries. 
Campbell,  C.J.,  and  Sherwood,  J.),  "In  the  matter  of  John 
Spencer,  Esquire,  sheriff  of  the  district  of  Newcastle.  Motion  for 
a  rule  to  shew  cause  why  an  attachment  should  not  issue  against 
John  Spencer,  Esquire,  sheriff  of  the  district  of  Newcastle,  for  an 
abuse  of  his  office  in  exacting  excessive  and  illegal  fees;  John  B. 
Robinson,  Attorney-General." 

Nov.  5th,  1827,  "  on  application  of  Mr.  George  Boulton  on 
behalf  of  the  sheriff  of  the  Newcastle  district,  the  court  consented 
that  the  rule  returnable  against  him  this  Term  should  stand  over 
to  the  first  of  the  next  Term."  Nothing  more  is  heard  of  the 
matter :  probably  the  matter  was  aillicably  settled.  It  is  more  than 
likely  that  the  excessive  fees  were  taken  under  a  misunderstanding 
of  the  tariff;  or  it  may  be  that  the  deputy  sheriff  was  the  real 
offender. 

In  Easter  Term,  8  George  IV.,  May  4th,  1827  (Prass.  Camp- 
bell, C.J.,  and  Sherwood,  J.),  "In  the  matter  of  Ebenezer  Perry, 
deputy  sheriff  of  Newcastle.  Motion  for  a  rule  to  shew  cause  why 
an  attachment  should  not  issue  against  Ebenezer  Perry,  deputy 
sheriff  of  the  district  of  Newcastle,  for  a  contempt  in  taking  illegal 


♦The  fuU  story  is  that  Rapalje  had  in  his  hand  a  writ  of  fl.  fa.  He 
was  ordered  by  the  court  to  return  this  writ  Into  court  with  an  account 
of  what  he  had  done  under  the  writ — he  omitted  to  do  so.  Then  followed 
the  next  step,  Michaelmas  Term,  5  George  IV.,  Nov.  18th,  1825  (Prses 
Campbell,  C.J.,  and  Sherwood,  J.),  "John  Secord  and  Elijah  Secord  v. 
Thomas  Horner.  Motion  for  an  attachment  against  A.  A.  Rapalje,  sheriff 
of  the  London  district;  for  not  returning  the  writ  of  fl.  fa.  to  him  directed 
in  this  cause  pursuant  to  a  rule  of  the  court  on  motion  of  Jas.  E.  Small. 
Esq.,  of  counsel  for  the  plaintiff.  Granted  and  issued."  This  writ  was.  of 
course,  directed  to  one  of  the  coroners  of  the  district,  but  the  coroner,  Mh 
Whitehead,  did  not  execute  it.  It  therefore  became  necessary  to  move 
against  him.     Accordingly  on  June  30th,   1826,  an  attachment  was  issued 

directed   to   James   Mitchell   and Esq.,    elisors,    against 

George  W.  Whitehead,  one  of  the  coroners  of  the  London  district  for 
neglecting  to  return  the  writ  of  attachment  issued  to  him  and  returnable 
in  Easter  Term  last.  Then,  and  only  then,  the  sheriff  gave  himself  up 
and  appeared   in  court. 
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and  extorsive  fees  in  the  following  causes:  John  Nix  v.  Daniel 
Hendrick;  Jabez  Lynde  v.  John  Pickle;  Abraham  Butterfield  v. 
Thomas  Spencer  and  Israel  Ferguson;  John  Xix  v.  Benjamin 
Davidson;  Henry  Elliott  v.  John  Badcock,  and  Elijah  Burk  v. 
Adam  Scott,  and  James  Waldron  v.  Adam  Henry  Myers.  H.  J. 
Boulton,  rule  nisi,  granted  and  issued,"  June  21st,  "Attachment 
ordered."  Michaelmas  Term,  8  George  IT.,  Nov.  12th,  1827,  "  In- 
terrogatories -filed  by  H.  J.  Boulton."  Nov.  llrth,  "  Mr.  Perry's 
answers  to  the  interrogatories  sworn  to,  read  and  filed  in  court." 

Nov.  loth,  "  The  court  ordered  that  the  said  Ebenezer  Perry 
should  jiay  a  fine  of  two  pounds  and  to  stand  committed  till  paid." 

11. 

Wliile  watchful  over  the  conduct  of  its  own  officers,  the  court 
did  not  omit  to  exercise  strict  supervision  over  the  inferior  courts. 

The  first  courts  in  Upper  Canada  were  the  four  Courts  of  Com- 
mon Pleas,  one  for  each  of  the  districts  into  which  what  afterwards 
became  Upper  Canada  had  been  divided  by  Lord  Dorchester  by 
proclamation,  July  21:th,  1T88,  viz. : — Luneburg,  Mecklenburg, 
Nassau  and  Hesse.  These  courts  were  abolished  in  1794  by  34 
George  III.,  c.  2,  and  new  District  Courts  for  each  district  were 
organised  in  the  same  session,  c.  5;  these  later  on,  in  1849,  became 
County  Courts.  Before  this  time,  i.e.,  in  1792,  by  32  George  III., 
c.  6,  inferior  courts  called  Courts  of  Requests  had  been  constituted 
to  be  presided  over  by  one  or  more  justices  of  the  peace  and  after- 
wards by  Commissioners;  these  ultimately  gave  way  to  Division 
Courts.  There  were  also  courts  of  General  Quarter  Sessions  of  the 
Peace,  composed  in  fact  of  the  justices  of  the  peace  of  the  district, 
with  large  criminal  jurisdiction,  particulars  of  which  may  be 
found  in  Blackstone's  Commentaries,  Book  IV.  pp.  271  et  seqq. 
These  have  become  the  General  Sessions  in  which  the  County  Court 
judge  is  in  fact  the  only  presiding  officer,  although  in  theory,  the 
magistrates  are  sitting  with  him.  Commissions  of  Oyer  and  Ter- 
miner and  General  Gaol  Delivery  also  issued.  Over  all  these  courts, 
the  Court  of  King's  Bench,  instituted  in  1794  by  34  George  III. 
C  1,  exercised  authority. 

We  have  seen  how  a  judge  of  a  District  Court  was  punished 
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for  taxing  too  high  fees  to  an  attorney;  and  there  are  many  other 
instances  of  the  court  exercising  its  supervisory  jurisdiction  (see 
Blackstone's  Comm.  Book  III.,  pp.  42,  seqq.). 

In  Easter  Term,  4  George  IV.,  May  14th,  1824  (Praes.  Powell, 
C.J.,  Campbell,  and  Boulton,  JJ.),  "  E.  Edmunds  v.  Ilarnack; 
Motion  for  a  mandamus  nisi  to  David  McGregor  Rogers,  Esq., 
judge  of  the  District  Court  of  Newcastle,  commanding  him  to 
enter  final  judgment  upon  the  interlocutory  judgment  and  assess- 
ment of  damages  in  this  cause  now  pending  in  his  court;  J.  B. 
Macaulay,  granted  and  issued." 

No  further  proceedings  were  taken  in  court  in  this  case;  it  is 
probable  that  judgment  was  entered  up  properly  on  service  of  the 
mandamus  nisi.  Mr.  Rogers  was  also  member  of  Parliament  and 
registrar  of  deeds.^ 

In  Easter  Term,  4  George  IV.,  May  1,  1824,  (Prjes.  Powell, 
C.J.,  Campbell  and  Boulton,  JJ.)  :  "The  King  v.  Bullock  et  al. 
Motion  for  a  rule  to  shew  cause  why  an  attachment  should  not 
issue  against  Richard  Bullock  and  Sheldon  Hanby,  Esquires,  Com- 
missioners of  the  Court  of  Requests  in  the  district  of  Newcastle, 
for  corruptly  giving  judgment  against  the  defendant  in  a  suit  of 
Samuel  Heath  v.  Isaac  Brown,  for  £2  Is.  lOd.,  D.  &  C. ;  J.  Mac- 
aulay; granted  and  issued."  ("D.  &  C."  means  of  course,  "Dam- 
ages and  Costs.")  Nothing  further  was  done  in  this  case;  it  is 
probable  the  defendant  found  he  had  made  a  mistake. 

In  Hilary  Term,  5  George  IV.,  January  27,  1825  (Pra^s. 
Powell,  C.J.,  Campbell  and  Boulton,  JJ.)  :  "  Jas.  &  Wm.  Allan 
ats.  Henry  Woodside  in  the  District  Court.  Motion  for  a  writ  of 
certiorari,  directed  to  the  judge  of  the  Newcastle  District  Court  to 
remove  the  proceedings  in  this  cause  into  this  court;  G.  Boulton; 
not  granted,"  With  this  may  be  compared  In  re  Erh  (No,  2), 
1908,  16  O.L,R,  597.     ("  ats."  means  "  at  the  suit  of,") 

In  Easter  Term,  7  George  IV,,  April  19th,  1826,  (Pnes.  Camp- 
bell, C.J,,  and  Sherwood,  J.),  "In  re  Edward  McBride,  Esq. 
Motion  for  a  rule  to  shew  cause  why  a  mandamus  should  not  issue- 
to  the  justices  of  the  peace  in  the  Niagara  district  directing  them 
to  grant  the  usual  order  upon  the  ti;easurer  of  the  said  district  for 
the  wages  of  Edward  McBride,  Esq.,  a  member  representing  the 
town  of  Niagara  in  the  district  of  Niagara  in  Provincial  Parlia- 
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nient;  J.  B.  Macaulay,  Esq.,  for  E.  McBride,  Esq.  The  court  not 
prepared  to  give  any  order  on  this  motion:"  April  29th,  1826^ 
"  Stands  for  judgment :"  Xov.  14th,  1826,  "  Stands  for  further 
argument :"  Xov.  14th,  1826,  "  Refused." 

This  was  a  very  curious  case;  in  1793  the  Act,  33  George  III., 
c.  3,  provided  for  the  payment  of  wages  to  the  members  of  the 
House  of  Assembly  by  the  district  in  which  their  riding  was 
situated.  At  the  time  of  the  passing  of  this  Act,  no  town  had  any 
member  in  the  assembly.  By  the  Act  of  1820,  60  George  III.,  c. 
2,  towns  of  1,000  population  or  over,  in  which  the  Quarter  Sessions 
were  held,  were  given  a  member.  Xiagara  elected  Edward 
McBride — the  magistrates  refused  to  give  an  order  to  the  treas- 
urer to  pay  him  the  wages  he  claimed,  and  he  applied  to  the  court : 
but  after  two  arguments  and  much  consideration,  his  application 
was  refused.  The  reasons  will  be  found  in  Taylors  Eeports,  p. 
542.  It  was  not  till  1835  that  members  for  towns  were  paid  wages 
like  their  fellow-members  who  represented  counties,  5  William 
IV..  c.  6. 

In  Trinity  Term,  7  George  IV.,  June  20th,  1826,  (Praes,  Camp- 
bell, C.J.,  and  Sherwood,  J.)  "  The  King  v.  John  Eaglesion,  Eliza- 
beth Slingsland  and  Peter  Ball;  Indictment  for  a  nuisance  in 
stopping  the  King's  highway.  Motion  for  a  rule  to  shew  cause 
why  a  mandamus  should  not  issue  to  the  magistrates  of  the  Xiagara 
district  in  Quarter  Sessions  assembled,  commanding  them  to  pass 
judgment  against  defendants  upon  the  above  indictment  on  the 
verdict  rendered  at  the  last  Court  of  General  Quarter  Sessions  of 
the  Peace,  holden  in  and  for  the  Xiagara  district;  J.  B.  Robinson» 
Esq.,  for  prosecutors.  Granted  and  issued  to  J.  B.  Macaulay,  Esq." 
In  Michaelmas  Term,  7  George  IV.,  Xov.  14th,  1826,  this  rule 
was  made  absolute  on  motion  of  J.  B.  Macaulay,  Esq.,  (Pnes. 
Campbell,  C.J.,  Boulton  and  Sherwood,  JJ.). 

Macaulay  was  the  son  of  Dr.  ^lacaulay,  Inspector-General  of 
Hospitals;  himself  an  ensign  in  the  98th  Regiment  of  Foot,  he 
took  part  in  the  war  of  1812,  as  lieutenant  in  the  Glengarry  Fenci- 
bles.  He  was  present  at  Ogdensburg,  Lundy's  Lane  and  Fort  Erie. 
Called  to  the  Bar  in  1822,  he  afterwards  became  a  Justice  of  the 
King's  Bench;  and  when  the  Court  of  Common  Pleas  was  organ- 
ized in  1849,  he  was  the  first  chief  justice  of  that  court.    He  re- 
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signed  in  1856,  and  next  year  was  knighted,  and  appointed  a  judge 
of  the  Court  of  Error  and  Appeal.  He  died  in  1859,  at  Toronto,  at 
the  age  of  66. 

The  result  of  the  rule  being  made  absolute  was  that  the  magis- 
■  trates  were  compelled  to  pass  sentence  upon  those  convicted  of  a 
public  nuisance. 

A  case  a  little  earlier,  in  July,  1823,  may  be  mentioned  here. 
There  was  a  Presbyterian  congregation  at  Lancaster  or  Williams- 
town,  which  desired  a  pastor.  A  number  of  the  members  signed  a 
subscription  paper  promising  to  pay  $6  each  per  annum  towards 
a  minister's  salary.  A  minister  came  out  from  Scotland  on  the 
faith  of  this  promise,  but  some  did  not  pay.  Thereupon  the  elders 
and  committee  of  the  church  sued  one  of  them,  Wood,  in  the  Court 
of  Requests;  Mclntyre  was  one  of  the  commissioners  who  sat  in 
the  court;  he  was  one  of  the  elders  of  the  church  and  one  of  those 
to  whom  the  promise  was  made.  McKenzie  was  another  commis- 
sioner; he  also  was  interested  to  the  extent  that  he  was  bound  to 
pay  the  minister's  salary.  McMaster  the  third  commissioner  was 
also  interested,  but  refused  to  sit.  Mclntyre  and  McKenzie  sat  and 
gave  judgment  against  Wood.  An  attachment  was  moved  for 
against  all  three  along  with  Alexander  Fraser,  a  fourth  commis- 
sioner, who  did  not  sit  at  all.  The  court  ordered  an  attachment  to 
issue  against  Mclntyre  and  McKenzie.  They  were  brought  from 
the  other  end  of  the  province  to  Toronto  at  their  own  expense,  a 
•distance  of  nearly  three  hundred  miles,  and,  making  due  submis- 
sion, were  discharged,  but  made  to  pay  all  the  costs  of  the  pro- 
ceedings.    See  Taylor's  Reports  1823-1824,  pp.  21,  85,  seqq. 

There  are  many  instances  of  certiorari  for  the  purpose  of 
•quashing  convictions;  but  these  are  not  different,  in  substance, 
from  what  we  see  every  day  at  Osgoode  Hall  at  the  present  time. 

Certain  of  the  proceedings  look  exceedingly  strange  to  a  modern 
barrister.    Many  entries  are  found  like  the  following: 

In  Easter  T^erm,  7  George  IV.,  April  17,  1826,  (Praes.  The 
Chief  Justice,  Powell).  "Isaac  Swayze  v.  John  Bissell;  Motion 
for  the  usual  allowance  of  five  shillings,  defendant  being  an  in- 
solvent debtor  in  the  gaol  of  the  Niagara  District ;  J.  B.  Macaulay, 
.Esq.,  for  defendant.     Granted  and  issued." 
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The  unfortunate  defendant  had  had  a  judgment  entered  against 
him,  and  the  plaintiff  had  caused  a  writ  of  ca.  sa.  to  be  issued  under 
the  then  existing  practice,  under  which  the  defendant  was  arrested 
by  the  sheriff  and  committed  to  the  common  gaol  till  he  should 
pay  the  debt — this  "arrest  on  final  process"  was  a  not  unusual 
proceeding.  The  District  should  not  be  called  upon  to  support  a 
debtor  in  gaol  and  often  the  debtor  himself  could  not.  Much 
suffering  was  the  result  as  any  reader  of  Dickens  will  have  seen; 
Mr.  Jingle's  lot  was  not  unique.  Accordingly  the  Provincial  Act 
was  passed  (1805),  45  George  III.,  C.  7,  which  provided  "that  if 
any  prisoner  in  execution  for  debt  shall  apply  to  the  court  whence 
such  execution  issued  and  make  oath  that  he  or  she  is  not  worth 
five  pounds,  the  plaintiff  at  whose  suit,  he  or  she  is  detained,  shall 
be  ordered  by  the  court  ...  to  pay  to  the  defendant  .  .  . 
the  sum  of  five  shillings  weekly  maintenance  ...  in  ad- 
vance ...  on  failure  of  which  the  court  .  .  .  shall 
order  the  defendant  to  be  released."  Many  stories  were  told  of 
releases  under  this  Act — one  of  the  favourites  and  one  I  have  heard 
from  old  Canadians  a  score  of  times,  is  that  after  an  order  of  this 
kind  had  been  made,  the  plaintiff  one  morning  unfortunately  paid 
as  part  of  the  five  shillings,  a  bad  half-penny,  whereupon  the  de- 
fendant, being  in  the  Cobourg  gaol,  applied  to  the  court,  and  the 
court  was  forced  to  release  him  from  custody.  There  is  much  virtue 
in  a  "  shall." 

The  court  went  so  far  as  to  decide  that  it  was  no  excuse  for  the 
non-payment  of  the  allowance  that  the  defendant  had  become  pos- 
sessed of  property  subsequent  to  his  obtaining  his  order  for  allow- 
ance; Williams  v.  Crosby  (1823),  Taylor  16.  But  where  a  de- 
fendant had  applied  to  the  court  for  his  release,  and,  expecting  to 
succeed  in  this  application,  had  while  the  application  was  pending,, 
refused  to  accept  the  weekly  allowance,  he  was  not  allowed  the 
arrears  when  his  application  failed:  Moran  v.  Maloy  (1827),  Tay- 
lor, 563:  ignoraniia  legis  neminem  excusat.  It  appears  from  the^ 
Term  Book,  Hilary  Term,  7  George  IV.,  Jan.  2nd,  1827,  that  this:, 
judgment  was  given  by  the  full  court,  Campbell,  C.J.,  Boulton  and 
Sherwood,  JJ.,  and  that  the  defendant  lost  six  weeks'  allowance  by 
his  caution. 
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The  Statute  of  1823,  2  George  IV.,  C.  8,  allowed  interrogatories 
to  b^  exhibited  to  a  defendant  in  execution,  which  he  must  answer 
on  oath  shewing  his  property  and  his  disposition  of  it,  etc.  This 
put  a  stop  to  a  certain  amount  of  fraudulent  concealment  of 
property. 

III. 

T.t  is  now  proper  to  speak  of  Mr.  Justice  Willis.  John  Walpole 
Willis  was  an  Englishman  of  good  family,  but  not  much  money. 
He  was  the  son  of  (Rev.)  Dr.  Willis,  who  with  his  son,  also  a  Dr. 
W^illis,  took  charge  of  King  George  III.  during  his  periods  of 
mental  aberration.  Willis  became  a  barrister  and  devoted  himself 
■chiefly  to  equity,  writing  several  books  which  display  both  ability 
and  learning.  He  married  Mary,  the  daughter  of  the  Earl  of 
Strathmore,  a  client  of  his;  the  bride  had  not  much  more  money 
ihan  the  groom. 

About  1827,  the  project  was  in  the  air  to  establish  a  Court  of 
Chancery  in  Upper  Canada  to  "  mitigate  the  rigour  of  the  common 
law,"  a  project  which  was  held  in  more  favour  at  Westminster, 
England,  than  at  York,  Upper  Canada.  Willis  no  doubt  was  led 
to  believe  that  this  Court  would  soon  be  created;  and  he  accepted 
an  appointment  as  puisne  judge  of  the  Court  of  King's  Bench  in 
the  meantime,  expecting  to  be  made  Chancellor  at  no  very  distant 
date. 

As  we  have  seen,  he  was  sworn  in  on  Nov.  5,  1827,  succeeding 
'Mt.  Justice  Boulton.     He  soon  found  that  neither  the  Lieuten- 
■ant-Governor    (Sir   Peregrine   Maitland)    nor  the   Attorney-Gen- 
*eral  (John  Beverley  Robinson)   was  favourable  to  the  formation 
t)f  a  Court  of  Equity  at  that  time  in  the  Colony.     There  was 
trouble,  too,  when  his  wife  arrived,  over  the  relative  rank  and 
precedence  of  the  daughter  of  the  Earl  of  Strathmore  and  the  wife 
of  the  Lieutenant-Governor,  the  beautiful  Lady   Sarah  Lennox. 
"Willis,  moreover,  had  his  fair  share  of  the  traditional  and  pro- 
verbial sentiment  of  superiority  felt  by  the  new-come-out  English- 
man over  the  "  Colonial."     He  entertained  some  contempt  for  the 
Chief  Justice  and  his  colleague,  and  did  not  hesitate  to  express 
it.     Considering  himself  wronged  by  the  official  class,  he  rather 
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affected  the  opposition,  or  Eadical,  element.  The  "  hope  deferred 
which  maketh  the  heart  sick  "  he  felt  in  no  small  measure ;  and  he 
was  led  to  do  some  very  unwise  acts.  At  a  somewhat  early  stage 
in  his  judicial  career,  he  exhibited  his  want  of  judgment — I  had 
almost  said  of  common  sense  and  common  decency.* 

George  Eolph,  who  is  described  by  Mackenzie  as  '*'  an  English 
Barrister,"  and  who  was  called  to  the  Bar  of  Upper  Canada, 
Trinity  Term,  2  George  IV.,  1821,  was  practising  in  Dundas:  he 
was  a  brother  of  the  more  celebrated  Dr.  John  Eolph.  One  night 
in  June,   1826,  a  number  of  persons  broke  into  his  house,  with 
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•  Dent,  in  his  "  Story  of  the  Upper  Canadian  Rebellion."  vol.  1.  p.  168. 
says  that  the  judgment  of  Mr.  Justice  Willis  in  Rolph  v.  Simons  et  al. 
was  "  the  very  first  judgment  ever  rendered  by  him."  This  is  an  error; 
in  addition  to  what  appears  in  the  official  Term  Books  we  have  the  fol- 
lowing statement  in  Willis"  Narrative:  "On  the  19th  of  November  (1S27). 
the  last  day  of  Michaelmas  term,  judgment  was  given  in  two  cases;  in 
the  first  I  differed  with  both  my  brother  judges."  And  he  shews  that 
it  was  an  action  for  malicious  prosecution  brought  by  a  tailor  against 
an  employer  who  had  prosecuted  him  for  theft,  and  adds,  "  this  was  the 
first  in  which  I  gave  any  judgment  that  was  not  quite  of  course."  In 
the  other  case  the  two  puisne  justices.  Sherwood  and  Willis,  were  of  the 
same  opinion,  but  the  Chief  Justice   (Campbell)   dissented. 

Dent  is  equally  in  error  in  saying.  "  no  hint  of  partiality  had  ever 
been  heard  against  him.  There  had  been  no  opportunity  for  any  display 
of  partiality  by  him,  for  he  then  took  his  seat  upon  the  Bench  for  the 
first  time."  He  had  in  May.  182S,  been  upon  the  Bench  for  two  full 
terms,  he  had  had  on  .\pril  11th  an  open  dispute  with  the  Attorney-Gen- 
eral and  had  charged  him  with  neglect  of  duty  in  not  prosecuting  those 
who  had  destroyed  Mackenzie's  press — and  generally  had  shewn  himself 
not  well  disposed  to  the  Government.     Public  comment  was  not  wanting. 

Dent's  mistake  probably  arose  from  a  misapprehension  of  a  passage 
in  Lieutenant-Governor  Sir  Peregrine  Maitland's  dispatch  to  the  Colonial 
Secretary  of  June  6th,  1828.  It  says:  "In  the  first  cause  ever  tried  by 
him  he  t)egan  an  excitement  to  which  our  Courts  of  Justice  have  never 
before  given  occasion,  by  proceedings  which  have  been  already  referred 
to   your   consideration." 

The  Lieutenant-Governor  is  apparently  supposed  by  Dent  to  be  refer- 
ring to  the  case  of  Rolph  v.  Simons  et  al.,  but  such  is  not  the  fact.  What 
he  refers  to  is  the  first  time  Willis  ever  presided  in  a  trial  court,  civil 
or  criminal,  in  Upper  Canada  or  elsewhere,  which  was  April  11th,  1828, 
when  Patrick  Collins,  editor  of  the  Canadian  Freeman,  was  to  be  tried 
for  libel.  On  this  occasion  Willis  allowed  Collins  to  make  a  vicious 
attack  upon  the  Attorney-General,  and  himself  went  out  of  his  way  to 
administer  a  rebuke  to  that  officer  wholly  undeserved  and  effectively 
resented  on   the  spot. 

t  George  Rolph  was  not  an  English  Barrister,  as  Mackenzie  thought. 
Dr.  Rolph  was  called  to  the  bar  of  L'pper  Canada  upon  his  standing  as 
a  member  of  the  Inner  Temple,  in  Michaelmas  Term,  2nd  George  IV.;. 
but  George  was  admitted  on  the  books  of  the  Law  c:"-^-"<»*v  p=  p,  ofn-ient- 
at-law,  Saturday  the  last  day  of  Trinity  Term.  56  George  III.,  1816,  as 
being  under  articles  of  clerkship,  and  he  was  called  Saturday  the  6th 
day  of  Trinity  Term,  2  George  IV..  1821.  having  proved  his  service  for 
five  years  as  a  student-at-law  in  Upper  Canada. 


18 

their  faces  blackened  and  otherwise  disguised,  and  took  Rolph  out 
of  the  house  and  tarred  and  feathered  him.  He  brought  an  action 
against  Titus  Geer  Simons,  (Dr.)  James  Hamilton  and  Alexander 
Robertson  for  assault  and  battery.  The  action  was  tried  at  the 
assizes  for  the,  Gore  District,  Saturday,  25th  August,  1837,  before 
Mr.  Justice  Macaulay  and  a  jury.*  The  judge's  note-book  is  still 
extant  and  gives  a  full  account  of  the  shameful  affair.  Dent  says 
("  The  Upper  Canadian  Rebellion,"  vol.  1,  p.  168),  that  "the  out- 
rage arose  out  of  private  complications  and  no  political  question 
arose  in  the  course  of  the  trial."  But  no  one  who  is  acquainted 
with  the  political  situation  of  the  time,  and  the  personnel  of  the 
parties,  can  read  the  judge's  notes  without  seeing  that  the  outrage 
was  very  largely  political.  Perhaps  the  assailants  justified  them- 
selves to  their  own  minds  and  consciences,  but  it  is  notorious  that 
a  sin  in  a  political  opponent  seems  blacker  than  in  any  other.  It 
was,  at  the  trial,  proved  that  the  gang  had  blackened  their  faces 
at  Dr.  Hamilton's,  that  tar  was  taken  from  near  there,  and  gen- 
erally it  was  sufficiently  shown  that  Simons  and  Hamilton  had 
been   ringleaders    of   the   mob. 

Andrew  Stevens,  who  had  been  subpoenaed,  was  called  as  a 
witness  by  the  plaintiff,  "he  declines  being  sworn,  says  he  can 
answer  no  questions  but  may  criminate  himself.  After  argument, "^ 
the  judge  says :  "  I  think  him  competent  and  that  he  is  bound  to 
be  sworn,  but  not  to  answer  questions  that  will  implicate  himself 
criminally.  He  refuses  to  be  sworn.  Were  it  a  criminal  case 
the  refusal  is  a  contempt  for  which  he  might  be  committed;  in 
a  civil  case,  I  consider  it  a  contempt  also,  the  witness  having 
appeared  in  court,  but  as  the  refusal  may  be  tantamount  to  a  dis- 
obedience of  the  subpoena,  I  will  not  commit  him,  the  party  having 
a  remedy  in  case  I  should  be  wrong;  but  if  I  ought  to  commit 
him  till  he  is  sworn,  the  verdict  may  be  set  aside  for  breach  of  duty 
hy  the  judge.  Witness  refuses  to  be  sworn;  Mr.  Stevens  seemed 
to  want  to  be  sworn  in  a  qualified  way,  and  not  to  receive  the 


•James  Buchanan  Macaulay,  who  became  a  justice  of  the  King's 
Bench  in  1829,  Chief  Justice  of  the  Court  of  Common  Pleas  in  1849,  and 
who  was  afterwards  in  1857  knighted,  had  been,  3rd  July,  1827,  appointed 
temporary  Justice  of  the  King's  Bench  in  the  room  of  Hon.  D'Arcy 
Boulton. 
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general  oath,  but  knowing  of  no  such  precedent,  I  did  not  permit 
it.  I  think  he  should  be  sworn  generally  and  the  court  should 
protect  him  under  his  privilege  not  to  implicate  himself  criminally. 
But  the  witness  refused  to  be  sworn."  George  Gurnett  took  the 
same  objection.  "  I  explained  to  him  my  opinion  of  the  law — of 
his  rights  and  duty  and  of  his  privilege  when  a  witness,  but  not 
from  being  a  witness.  There  is  no  proof  of  his  being  an  accom- 
plice further  than  he  himself  states;  taken  for  granted."  Dr. 
Baldwin  in  his  argument  in  term  says  Gurnett  "  impudently 
addressed "  the  judge  as  follows :  ''  My  Lord,  I  have  a  duty  to 
perform  superior  to  and  independent  of  all  personal  considerations, 
which  makes  it  impossible  for  me  to  give  evidence  upon  this  trial " 
— but  the  judge's  notes  do  not  set  this  out.  Allan  X.  McNab,  an 
attorney  of  the  court  and  of  counsel  for  the  defendants,  took  the 
same  objection.  "  Means  to  say  that  he  can  give  no  evidence  that 
has  not  a  tendency  to  implicate  himself  criminally." 

The  attorney  for  the  defendants,  Mr.  Chewett,  was  also  called 
and  took  the  same  position;  none  of  the  last  named  three  had 
been  subpoenaed.  None  of  these  witnesses  was  sworn  or  committed, 
as  it  was  argued  they  should  have  been.  There  were  four  witnesses 
for  the  defence,  and  the  jury  found  against  Col.  Simons  and  Dr. 
Hamilton,  assessing  damages  at  £40  ($160.00),  and  acquitted  Eob- 
ertson.  The  plaintiff  was  not  satisfied  with  the  result,  but  moved 
in  term.     The  following  is  the  official  record : — 

Michaelmas  Term,  8  George  IV.,  :N^ov.  9,  1827  (Praes.  Camp- 
bell. C.J.,  Sherwood  and  Willis,  JJ.)  :  "  Rolph  v.  Titus  G.  Simons, 
James  Hamilton  and  Alexander  Robertson.  Motion  for  a  rule  to 
shew  cause  why  the  verdict  rendered  in  this  cause  at  the  last  assizes 
in  the  district  of  Gore  should  not  be  set  aside  and  a  new  trial 
granted,  the  plaintiff  having  lost  important  testimony  from  the 
contumacy  of  certain  witnesses  in  refusing  to  be  sworn  when 
required  so  to  be  by  the  learned  judge  who  tried  the  cause,  and 
having  been  refused  the  reply.  Robt.  Baldwin,  Esq.,  for  pit. 
Granted  and  issued." 

(Praes.  Campbell,  C.J.,  Sherwood  and  Willis,  JJ.),  Nov.  17. 
"  Pule  enlarged." 

The  Chief  Justice  (Campbell)  went  to  England  on  leave  of 
absence,   leaving   Sherwood   and  "Willis   alone   as   justices  of  the 
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court.  The  commission  of  Macaulay,  of  course,  had  lapsed  when 
Willis  was  appointed  in  Boulton's  place. 

The  case  came  on  for  final  argument  in  Easter  Term,  May 
1828,  before  these  two  judges;  the  Solicitor-General,  Henry  John 
Boulton,  against  the  motion.  Dr.  Baldwin  and  his  son  Robert 
Baldwin  for  it.  The  object  of  the  new  trial  was  stated  to  be 
two-fold:  (1)  a  verdict  against  Eobertson  and  (2)  an  increase 
in  the  amount  of  damages  awarded.  Neither  judge  attached  any 
importance  to  the  second  ground  of  appeal,  viz.,  that  the  plaintiff 
had  been  refused  the  right  of  reply — and  they  differed  as  to  the 
other  ground,  Mr.  Justice  Sherwood  holding  that  there  was  no 
breach  of  duty  in  the  trial  judge  not  committing  Stevens,  that 
either  the  Court  in  Term  should  do  so  or  the  plaintiff  might  bring 
an  action  against  him.  As  to  the  other  three  witnesses  he  held 
that  as  they  were  not  subpoenaed  they  could  not  be  compelled  to 
give  evidence  even  if  present  in  court.  He  concluded  that  the 
plaintiff  should  have  taken  a  nonsuit,  and  that  as  he  did  not,  but 
took  a  verdict  against  two  defendants,  he  could  not  have  a  new 
trial. 

Mr.  Justice  Willis  held  that  McNab  and  Chewett  were  in  con- 
tempt, Stevens  also  contumacious,  whatever  might  be  said  as  to 
Gurnett,  inclining  to  the  opinion,  however,  that  he  was  in  the 
same  case  as  Stevens.  He  considered  that  there  should  be  a  new 
trial.  He  rebuked  the  Solicitor-General  for  taking  the  brief  for 
the  defendants  instead  of  prosecuting  them  criminally,  as  was  his 
duty — a  rebuke  instantly  resented  and  replied  to  with  much  spirit 
and  asperity  by  the  Solicitor-General,  who  defended  his  conduct 
with  vigour  and  point. 

In  the  course  of  his  judgment  Willis  said :  "  In  forming  my 
opinion  of  this  cause,  which  I  have  now  given  at  very  considerable 
length,  I  have  viewed  the  case,  as  I  hope  I  shall  do  every  case 
that  comes  before  me,  solely  with  reference  to  its  intrinsic  merits. 
Totally  devoid  of  all  personal,  all  party  and  all  political  feeling, 
it  has  been  and  ever  will  be  my  earnest  desire  to  render  to  every 
one  impartial  justice ;"  and  he  winds  up  by  quoting  Horace,  Odes, 
Bk.  3,  Carm.  3  :— 

"  Justum    et    tenacem    propositi    virum 
Non    civlum    ardor   prava  jubentium 
Non   vnltus   instantis   tyranni 
Mente  quatit  sollda     .     .     ." 
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of  which  he  gives  a  translation  for  the  benefit  of  the  vulgar : — 

"  The  Man,  in  conscious  virtue  bold. 
Who  dares  his  honest  purpose  hold 
Unshaken  hears  the  crowd's   tumultuous  cries 
And  ihe  stern  tyrant's  brow  in  utmost  rage  defies." 

However  admirable  these  sentiments  may  be  and  are  in  the 
abstract,  this  was  a  most  injudicious  method  of  speech,  plainly  sug- 
gesting as  it  did,  that  other  judges  acted  from  political  motives 
or  through  fear  of  the  Governor.  But  the  Radical  papers  took 
up  the  newcomer  and  extolled  his  sentiments — largely,  one  may 
be  permitted  to  conjecture,  that  they  might  thus  harass  the  Gov- 
ernment of  the  day. 

Mr.  Justice  Willis,  when  he  could  not  get  his  Court  of 
Equity  through  promotion  of  a  bill  by  the  Government,  him- 
self drew  up  a  bill  and  endeavoured  to  have  it  passed  through 
the  agency  of  the  Opposition.  Chief  Justice  Campbell  was 
in  poor  health  and  was  known  to  l^e  about  to  retire,  and 
Willis  applied  for  the  Chief  Justiceship;  but  Attorney-Gen- 
eral Robinson  also  desired  the  position,  and  had  the  better 
claim  to  it.  Willis  fell  out  with  the  Attorney-General  and  charged 
him  officially  with  neglect  of  duty.  Complaint  was  made  against 
Willis  to  the  Home  authorities;  wliile  he  on  the  other  part,  seems 
to  have  acted  in  everything  in  such  a  way  as  most  to  irritate  the 
Government.  He  had,  or  affected  to  have,  the  most  profound 
contempt  for  the  legal  attainments  of  his  colleagues,  especially 
Mr.  Justice  Sherwood;  and  when  the  Chief  Justice,  as  we  have 
seen,  left  for  England  on  leave  of  absence,  which  he  did  after 
Hilar}'  Term,  1828,  the  court,  composed  of  the  two  puisnes,  was  the 
scene  of  continual  and  unseemly  wrangling.  At  the  beginning  of 
Trinity  Term,  Willis  announced  that  the  court  was  not  properly  con- 
stituted, as  the  Act,  34  George  III.,  c.  2,  required  three  judges; 
and  he  declined  to  sit  in  Term,  leaving  to  !Mr.  Justice  Sherwood 
the  whole  work  of  the  full  court.  He  then  left  for  England  to 
lay  his  wrongs  before  the  Home  authorities. 

It  is  to  be  remembered  that  from  the  very  beginning, 
the  Court  of  King's  Bench  in  Term  was  frequently  composed 
of  only  two  judges,  and  sometimes  of  only  one.  Take  what 
occurred  at  the  very  first.  The  court  was  instituted  in  1794 
by   34    George    III.,    c.  1,    of    three   judges.     William    Osgoode, 
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the  first  Chief  Justice,  never  sat  in  the  King's  Bench  in 
Term;  np  to  Hilary  Term,  37  George  III.,  Jan.  16,  1797, 
William  Duramer  Powell,  the  puisne  judge,  sat  occasionally  alone, 
but  usually  with  Hon.  Peter  Eussell,  who  had  a  special  commis- 
sion. At  length  (Jan.  16,  1797),  John  Elmsley  presented  his 
patent  as  Chief  Justice  and  was  sworn  in.  Peter  Eussell  also 
presented  his  patent  as  one  of  the  justices  for  that  term,  and  he 
also  was  sworn  in.  The  ceremony  is  described  in  detail  in  the 
Term  Book  and  the  description  is  copied  in  Eead's  "  Lives  of  the 
Judges,"  p.  44.  Eussell  was  appointed  also  for  Easter  Term,  1797, 
and  for  Trinity  Term,  1797;  and  these  two,  i.e.,  Elmsley  and 
Eussell,  sat  for  these  terms.  Powell,  J.,  came  back  in  Michaelmas 
Term,  38  George  III.,  November  6,  1798,  and  sat  with  the  Chief 
Justice  thereafter.  Willis  had  himself,  the  first  term  he  was 
judge,  sat  with  Sherwood,  J.,  to  make  a  full  Court  in  two  days 
of  the  term,  and  the  next  term  for  more,  while  the  two  formed 
the  Court  for  the  whole  of  Easter  term,  1828.* 

The  Lieutenant-Governor  removed  Willis ;  "  Amoved  "  is  the 
term  invariably  used  in  our  records.  The  Privy  Council  decided 
Willis  was  wrong  in  his  law.  He  was  appointed  judge  at  Dem- 
erara  and  afterwards  at  New  South  Wales.  He  had  trouble  with 
the  Governor  there  and  was  again  amoved;  this  time,  however, 
irregularly,  and  the  Privy  Council  allowed  his  appeal  (1846,  Willis 
V.  Gipps,  5  Moo.  P.C.  379).  But  he  was  forthwith  regularly 
removed  and  failed  to  obtain  further  employment;  he  died  in 
1877. 

The  statement  of  the  Lord  Chancellor  (Lord  Lyndhurst)  at 
p.  388  of  the  report  in  5  Moore  that  on  the  previous  occasion  "  the 
order  on  a  motion  then  appealed  from  was  set  aside  because  the 
appellant  was  not  heard  in  Canada "  is  an  error.  Sir  George 
Murray  said  in  his  place  in  Parliament,  May  11th,  1830,  when  the 
matter  was  brought  up  by  Lord  Milton  on  the  occasion  of  Willis 


•From  a  list  made  up  on  June  19th,  1828,  by  Mr.  James  E.  gmall. 
Deputy  Clerk  of  the  Crown,  for  the  information  of  the  Executive  Council, 
it  appears  that  up  to  that  time  out  of  the  135  terms  of  the  Court  of 
Kins:'s  Bench,  56  only  had  been  held  by  the  Chief  Justice  and  two  puisne 
judges;  that  59  terms  had  been  held  by  a  Chief  Justice  and  one  puisne 
judge;  that  15  had  been  held  by  two  puisne  judges,  and  5  by  one  puisne 
judge   alone. 
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petitioning  for  redress  on  the  ground  that  he  had  acted  in  good 
faith:  "The  Government  had  taken  the  expense  (of  an  appeal  to 
the  Privy  Council)  on  itself.  The  case  was  argued  before  the 
Privy  Council  .  .  .  Mr.  Willis'  complaint  amounted  to  this, 
that  his  removal  was  unwarranted,  illegal  and  ought  to  be  void; 
and  the  decision  of  the  council  was  that  it  was  not  unwarranted, 
not  illegal  and  that  it  ought  not  to  be  void.* 

There  has  been  only  one  other  instance  of  amoval  of  a  judge 
of  a  Superior  Court  in  Upper  Canada  (Ontario) — that  of  Mr. 
Justice  Thorpe  in  180T.  Other  troubles  of  Mr,  Justice  Willis 
may  be  seen  in  the  report  of  Willie  v.  Bernard,  5  C,  &  P.  342 ; 
8  Bing,  376.  His  wife,  left  behind  in  Canada,  consoled  herself 
with  Lieutenant  Bernard;  and  the  injured  husband  brought  a 
successful  action  of  crim.  con. 

When  Willis,  J.,  refused  to  sit.  Dr.  W.  W,  Baldwin,  his  son 
Robert  Baldwin,  Dr.  John  Eolph  and  Simon  Washburn  declined 
to. act  as  counsel  before  the  court.  But  when  the  decision  of  the 
P^i^•y  Council  became  known,  they  all  returned  to  the  court  except 
Dr.  Rolph,  who  never  again  appeared  in  term,  and  shortly  after- 
wards sold  out  his  practice  to  his  brother  in  Dundas, 

We  have  gone  far  away  from  Rolph  v,  Simons  et  al.;  the 
result  was  such  that  Mackenzie  was  almost  justified  in  saying  in 
1832  in  his  "  Sketches  of  Canada  and  the  United  States,"  p.  400: 
*'  Mr,  Rolph  ,  ,  ,  had  been  tarred  and  feathered  a  few  years 
before  l)y  some  of  the  Government  officers  ,  .  .  but  the  law  in 
Canada  could  yield  him  no  redress,  although  a  lawyer,  and  his 
brother,  one  of  the  most  popular  and  estimable  men  in  the  colony," 
It  may  have  been  A,  N",  !McXab's  success  in  disobeying  the  judge 
at  this  trial  which  emboldened  him  in  1829  to  defy  a  Committee  of 
the  Assembly,  to  refuse  to  answer  their  questions  and  aggravate  his 
offence  by  the  terms  of  his  written  defence.  This  conduct  landed 
him  in  custody  for  ten  days,  but  was  the  beginning  of  a  pros- 
perous career  as  a  politician,  culminating  in  the  premiership  of 
Canada  and  a  knighthood.  George  Rolph  seconded  the  motion  for 
committing  him  to  the  gaol  at  York  for  contempt.  "  Time  brings 
about  its  revens^es." 


♦Hansard's   Parliamentarv  Debates.   New   Series,   vol.    24,   pp.    551,   et  seq. 
(1830). 
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IV. 


Many  of  the  motions  made  before  the  Court  are  such  as  have- 
recently  been  made  in  the  Divisional  Court,  e.g.,  motions  for  a 
new  trial  on  the  ground  that  the  verdict  is  against  evidence,  or 
against  the  weight  of  evidence,  or  for  wrongful  rejection  or  admis- 
sion of  evidence,  the  verdict  excessive,  etc.  There  was  a  difference 
indeed  in  the  manner  of  making  such  motions;  the  complaining 
party  would  move  for  a  Eule  Nisi  to  set  aside  the  verdict,  etc.; 
if  a  prima  facie  case  was  made,  a  Eule  Nisi  would  be  granted. 
This  would  be  served  upon  the  other  side,  and  counsel  appeared 
on  the  day  fixed  and  argued  the  matter.  If  the  appeal  was  allowed, 
the  rule  was  made  absolute;   if  dismissed,  the  rule  was  discharged. 

But  there  were  many  matters  which  are  no  longer  heard  of  in 
"  Full  Court."  Submissions  to  arbitration  were  made  Rules  of 
Court  in  order  to  enable  one  who  was  not  satisfied  to  move  against 
the  award;  actions  were  stayed  until  the  attorney  for  the  plaintiff 
should  produce  his  warrant  and  authority  for  bringing  the  action; 
sci.  fa.  obtained  to  revive  judgments ;  rules  granted  to  the  sheriff 
to  return  writs  of  fieri  facias ;  to  set  aside  cognovits ;  attachment 
for  non-performance  of  award  and  appointment  of  a  guardian  to 
sue  for  an  infant,  etc.,  etc.  None  of  these  do  we  find  in  the  court 
at  all  at  the  present  time.  There  are  other  matters  which  were 
in  those  days  solemnly  passed  upon  by  the  full  court,  which  are 
now  disposed  of  in  Chambers,  by  a  judge  or  the  Master;  e.g., 
leave  to  discontinue;  change  of  venue;  order  for  security  for 
costs,  the  plaintiff  being  out  of  the  jurisdiction ;  entering  up  satis- 
faction; leave  to  amend  pleadings;  leave  to  have  further  time 
to  plead ;  to  amend  writs  of  execution ;  particulars  of  demand,  etc., 
etc. 

There  are  a  few  matters  to  which  particular  reference  may  be 
made:  The  plaintiff  might  give  notice  of  trial  and  fail  to  go  to 
trial  at  the  assizes  for  which  notice  was  given.  In  that  case,  the 
court  might,  and  generally  did,  order  him  to  pay  the  defendant's 
costs  as  a  punishment  for  not  going  to  trial;  but  the  defendant 
could  not  give  notice  of  trial,  himself. 

Demurrers  were  not  uncommon,  due  chiefly  to  the  strictness 
with  which  pleadings  were  construed.     In  those  days  the  courf 
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did  not  call  upon  the  plaintiff  to  set  out  the  facts  upon  which  he 
relied  so  much  as  the  legal  consequences  of  the  facts.  If  the 
declaration  (statement  of  claim)  did  not  disclose  a  cause  of  action, 
the  proper  and  usual  course  was  for  the  defendant  to  demur,  i.e., 
to  say  in  effect  that  granting  the  truth  of  all  that  is  alleged,  the 
plaintiff  had  no  legal  right  to  relief.  Nowadays  we  should  raise  a 
point  of  law  and  have  it  decided  under  C.E.  259 ;  but  in  those  days 
counsel  would  demur  and  then  apply  for  a  "  dies  concilii,"  "  dies 
consilii,"  or  "  concilium,'^  i.e.,  for  a  day  upon  which  the  court  would 
hear  argument  upon  the  demurrer;  and  upon  the  day  so  fixed, 
counsel  on  both  sides  would  be  heard  and  the  question  decided, 
the  demurrer  being  "  allowed  "  or  ''  overruled,"  as  the  case  might 
be.  Demurrers  were  abolished  by  Rule  1322  in  1894.*  (See  16 
P.R„  p.  XV.) 

Perhaps  what  would  strike  the  modem  practitioner  most  for- 
cibly was  the  practice  in  ejectment.  To  anyone  ignorant  of  the 
history  of  the  English  law,  the  old  action  of  ejectment  would  seem 
a  monument  of  wrongheadedness  and  technicality;  but  the  history 
discloses  that  this  form  of  action  was  in  reality  an  ingenious  device 
for  doing  justice  without  altering  the  old  forms  of  law.  The  late 
Goldwin  Smith  was  wont  to  remark  that  to  expect  lawyers  to 
reform  legal  procedure  was  to  expect  the  tiger  to  abolish  the  jungle. 
This  gibe  is  repeated  from  time  to  time  by  those  who  should  know 
better.  Nothing  is  more  false  than  what  is  suggested;  all  the 
improvements  and  reforms  which  have  ever  been  made  in  legal 
procedure  have  been  made  by  lawyers — the  old  technicalities  were 
not  the  work  of  lawyers — primitive  law  had  no  lawyers. 

And  accordingly  the  action  of  ejectment,  odd  as  it  now  seems 


*  I  believe  I  argued  the  last  demurrer  at  Osgoode  Hall:  it  was  before 
Gait.  C.J..  just  before  the  rule  came  in  force. 

What  has  been  so  far  spoken  of  was  the  general  demurrer.  In  addition 
there  were  special  demurrers  of  all  kinds.  For  example.  I  remember  while 
a  student  drawing  a  declaration  and  in  it  laying  the  venue.  "  The  County 
of  Lennox  and  Addington."  The  solicitor  for  the  defence  had  been  brought 
up  in  Cobourg  in  the  United  Counties  of  Northumberland  and  Durham;  and 
he  supposed  that  Lennox  and  Addington  were  in  the  same  condition.  He 
accordingly  filed  a  special  demurrer,  saying  that  the  venue  should  have 
been  "  The  L^nited  Counties  of  Lennox  and  Addington."  I  had  an  easy- 
triumph  by  referring  to  the  Statute  R.'S.O.  1877.  c.  5,  s.  1,  ss.  20,  p.  22. 
"We  have  had  no  special  demurrers  since  the  Judicature  Act,  and  get  along" 
very  comfortably  without  them. 
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l)y  reason  of  improvements  brought  about  by  lawyers,  was  a  dis- 
tinct advance  on  the  previous  practice. 

When  A.  is  in  possession  of  land  to  which  B.  claims  to  be 
■entitled,  the  modern  practice  is  for  B.  to  issue  a  writ  against  A.; 
but  it  took  many  centuries  for  our  simple  and  direct  method  to  be 
adopted.  The  course  pursued  at  the  time  we  are  speaking  of  was 
this : — 

B.  pretended  to  make  a  lease  to  John  Doe,  or  Henry  Goodtitle, 
or  James  Righteous — the  name  was  immaterial,  there  was  no  such 
person — then  it  was  pretended  that  John  Doe,  etc.,  went  into 
possession  of  the  land  under  the  lease  and  that  one  Richard  Roe, 
or  William  Badtitle,  or  Nicholas  Badman — again  the  name  was 
immaterial — put  the  tenant  off.  Then  John  Doe,  etc.,  sued  for 
■damages  for  trespass  this  Richard  Roe,  etc.,  the  "  Casual  Ejector." 
He  might  get  judgment  against  casual  ejectors  by  the  dozen  with- 
out doing  himself  any  good  so  long  as  the  real  occupant  A.  was 
not  notified  or  before  the  court.  But  the  courts  evolved  a  prac- 
tice, said  to  be  the  device  of  Rolle,  C.J.,  in  the  time  of  the  Common- 
wealth, that  if  the  actual  tenant  on  being  notified  did  not  apply 
to  the  court  to  be  admitted  defendant  in  the  room  and  stead  of  the 
Casual  Ejector,  he  was  to  be  held  to  have  no  right  at  all.  The 
practice  was  to  draw  a  declaration  in  "  John  Doe,  on  the  demise 
of  B.  V.  Richard  Roe,"  setting  out  (1)  title  in  B.,  (2)  lease  by  him 
to  John  Doe,  (3)  entry  by  John  Doe  under  the  lease,  and  (4)  ouster 
by  Richard  Roe;  serve  this  on  A.  with  a  notice,  as  from  Richard 
Roe,  that  he,  Richard  Roe,  has  no  title  at  all  to  the  land  and  shall 
make  no  defence,  advising  A.  to  appear  in  court  and  defend  his  own 
title,  otherwise  he,  the  Casual  Ejector,  will  suffer  judgment  to  go 
against  him,  and  A.  will  be  turned  out  of  possession.  If  A.  does 
not  appear  in  court,  judgment  will  be  given  against  the  Casual 
Ejector  and  possession  will  be  given  to  B.  If  A.  desires  to  defend 
his  title,  then  he  will  appear  in  court  by  his  counsel,  and  apply  to  be 
admitted  to  defend  in  the  place  of  the  Casual  Ejector.  He  will  be 
permitted  to  do  so  only  on  condition  that  he  will  confess  lease, 
entry  and  ouster,  so  that  the  only  question  to  be  tried  will  be  the 
title  of  B.  Thus  a  string  of  legal  fictions'  was  invented,  so  that 
the  title  of  the  claimant  B.  should  alone  come  in  question  at  the 
trial. 
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There  were  many  cases  of  motion  for  judgment  against  the 
Casual  Ejector  and  some  of  motion  to  be  allowed  in  to  defend  in 
the  place  of  the  Casual  Ejector.  Defendants  were  held  to  their 
undertaking;  in  an  Assize  book  of  Mr.  Justice  Macaulay  (still 
extant  and  at  Osgoode  Hall),  in  182T,  there  are  contained  the 
judge's  notes  of  a  case  in  the  Western  District  at  Sandwich,  in 
which  Dr.  Rolph,  counsel  for  the  defendant  allowed  in  to  defend, 
refused  to  make  the  admissions  required.  The  judge  held  that, 
having  taken  out  the  "  common  rule  "  he  was  bound  to  make  the 
admissions;  he  proceeded  to  try  the  case  as  though  the  admissions 
had  been  made.     See  Blackstone,  Comm.,  Book  3,  pp.  204,  205. 

Questions  of  law  were  frequently  reserved  at  the  trial  for  the 
decision  of  the  court ;  for  the  argument  of  these  a  dies  concilii  had 
to  be  moved  for. 

In  those  days,  in  many  actions  the  defendant  could  be  com- 
pelled to  give  special  bail  or  remain  in  custody  until  the  trial  of 
his  action,  etc.,  etc.  What  was  done  was  for  the  plaintiff  to  issue 
a  writ  of  capias  ad  respondendum  and  place  it  in  the  hands  of  the 
sheriff.  The  sheriff  was  bound  to  execute  the  writ  by  arresting  the 
defendant.  The  theoretically  regular  practice  was  then  for  the 
sheriff  to  produce  the  defendant  in  the  Court  of  King's  Bench, 
with  a  return  "  cepi  corpus,"  i.e.,  "  I  have  seized  the  body  of  the 
defendant  and  have  it  ready."  The  defendant  will  have  present 
two  sureties  and  they  enter  into  a  recognizance  that  if  the  defend- 
ant be  condemned  in  the  action  he  will  pay  the  amount  and  costs, 
or  render  himself  a  prisoner,  or  they  will  pay  for  him.  If  he  did 
not  pay,  they  could  deliver  him  into  custody  and  for  that  purpose 
were  entitled  to  a  warrant  for  his  arrest. 

Wednesday,  ^^ovember  9,  1825,  Michaelmas  Term,  6  George 
lY.  (Praes.  Campbell,  C.J.,  and  Sherwood,  J.),  "John  Donaghue 
delivered  to  bail  upon  a  Cepi  Corpus  to  Matthew  Donaghue,  of  the 
Home  District,  Yeoman  and  David  Bates  of  the  same  place,  yeo- 
man, at  the  suit  of  Israel  Ransome."    This  tells  the  storv. 

There  were  still  echoes  of  the  war  of  1812.  Wednesdav,  April 
26th,  1826.  Easter  Term,  7  George  lY.  (Pnes.  Campbell,  C.J., 
and  Sherwood,  J.),  ''Bex.  v.  John  McDonell.  Motion  for  leave 
to  take  a  certified  copy  of  the  indictment  for  high  treason  filed  in 
the  crown  office  against  the  above  defendant  John  McDonell,  James 
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E.  Small,  Esq.,  for  defendant,  G-ranted."  In  the  previous  Term 
Book  are  several  instances  of  motions  made  by  the  Solicitor- 
<Teneral,  for  copy  of  jury  panel  to  give  to  prisoners  about  to  be 
tried  for  high  treason — those  curious  about  the  existence  of  treason 
at  that  time  may  look  at  the  Provincial  Statute  (1828),  9  George 
IV.,  c.  18. 

The  last  matter  I  ^hall  notice  is  the  proceedings  taken  in  cases 
of  alleged  smuggling.  The  court  was  given  the  power  of  the  Court  of 
Exchequer  in  England  in  revenue  cases,  in  the  case  of  goods  seized 
or  contraband,  in  1795  by  35  George  III.,  c.  4 — and  it  was  kept 
pretty  busy  in  such  cases.  There  will  be  found  a  long  list  of 
•entries  such  as  this  which  appears  in  Hilary  Term,  6  George  IV., 
December  28,  1825  (Praes.  Campbell,  C.J.,  and  Sherwood,  J.), 
"  Th  e  King  v.  Persons  unknown.  Information  on  seizure  at 
Chippewa,  of  sundry  articles  of  merchandise  on  1st  December, 
1825;  1st.  Proclamation  made.  The  King  v.  Ditto.  Information 
on  seizure  by  collector  of  Dover  on  27th  September,  1825;  2nd. 
Proclamation  made."  Sometimes  the  kind  of  merchandise  is  men- 
tioned, from  which  it  would  appear  that  what  was  generally 
smuggled  was  liquors  of  various  kinds,  tobacco  and  tea. 

No  one  can  say  that  the  court  in  those  days  was  not  kept  full  of 
work.  The  main  difference  in  our  present  practice  is  simplification, 
decision  of  minor  matters  by  a  master  or  a  single  judge  and  dis- 
regard of  petty  technicalities — no  slight  gain. 
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GRAY  V.  ^yILLCOCKS. 
Ax  Old  Cause  Celebke. 


Ontario  solicitors  who  issue  writs  of  fi.  fa.  as  of  course  de  not 
in  general  know  of  the  troubles  of  their  predecessors  in  issuing 
process  during  the  first  years  of  the  existence  of  Upper  Canada. 
AVhen  the  Court  of  King's  Bench  was  first  instituted  by  the  Pro- 
vincial Statute  of  1794,  34  Geo.  III.,  c.  2,  no  subject  had  any 
transferable  property  in  land  within  its  jurisdiction ;  but  that  was 
soon  a  thing  of  the  past,  and  the  Court  ordered  a  writ  of  fi.  fa. 
against  goods  and  lands  as,  of  course,  in  any  judgment,  under  the 
provisions  of  the  Act  of  5  Geo.  II.  which  made  lands  in  the 
Plantations  or  Colonies  subject  to  simple  contract  debts,  and 
provided  (sec.  4)  that  in  satisfaction  of  all  debts  established  by 
judgment  of  the  courts  such  execution  as  would  go  against  goods 
and  chattels  should  operate  also  against  lands  and  tenements.  This 
was.  of  course,  a  marked  departure  from  the  English  writ  of  Elegit. 

Then  came  the  Provincial  Act  of  (1803),  43  Geo.  III.  (U.C.) 
c.  1  (assented  to  by  the  King  on  January  4,  1803,  after  being 
reserved)  which  provided  that  a  writ  of  fi.  fa.  should  issue  in  the 
first  instance  only  against  goods,  a  fi.  fa.  (lands)  should  not  issue 
till  after  the  return  of  the  fi.  fa  (goods)  and  the  sheriff  was  not  to 
sell  until  after  12  months  from  the  time  he  received  his  fi.  fa. 
(lands).  After  this  Act  the  clerk  issued  a  fi.  fa  (goods),  as  of 
course,  without  consulting  the  court,  but  deemed  it  requisite  to 
receive  further  order  before  he  issued  the  execution  against  lands. 

John  Gray  had  obtained  judgment  against  William  "VTillcocks. 
In  Michaelmas  Term,  46  Geo.  III.,  Nov.  6,  1805,  Mr.  Scott  (after- 
wards Attorney-General  and  Chief  Justice)  obtained  from  the 
court  (Powell  and  Thorpe,  JJ.)  a  rule  calling  upon  the  defendant 
to  show  cause  why  a  fi.  fa.  (lands)  should  not,  issue,  on  the  judg- 
ment in  debt,  the  fi.  fa.  (goods)  being  returned,  and  it  was  directed 
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that  the  Eule  should  be  personally  served  on  the  defendant.  After 
an  enlargement,  the  matter  was  argued,  and  on  Jan,  13th,  1806, 
the  court  divided,  Powell,  J.,  being  in  favour  of  the  issue  of  the 
fi.  fa.  (lands),  but  Thorpe,  J.,  holding  that  such  a  writ  could  not 
validly  be  awarded.  This  was  the  third  time  the  point  had  been 
argued.  The  first  time,  Allcock,  J.,  had  held  that  the  writ  should 
not,  Powell,  J.,  that  it  should  issue.  The  second  time,  Allcock, 
C.J.,  and  Cochrane,  J.,  considered  that  it  should  not,  Powell,  J., 
that  it  should  issiie. 

This  time  the  matter  went  to  the  Court  of  Appeal.  This  court 
sustained  Thorpe,  J.;  and  the  plaintiff  appealed  to  the  Privy 
Council.  The  Board  of  February  15,  1809,  reversed  the  Court  of 
Appeal.  On  July  13,  1809,  the  Court  of  Appeal  remitted  the 
record  to  the  Court  of  King's  Bench,  in  order  that  a  writ  of  exe- 
cution "  should  issue  against  the  lands  and  tenements  of  the  de- 
fendant for  satisfaction  of  the  plaintiff's  debt  and  judgment,"  and 
on  July  14,  1809,  Mr.  Justice  Powell  had  the  satisfatition  of  sitting 
in  court  (composed  of  Scott,  C.J.,  and  himself)  when  a  fi.  fa. 
(lands)  was  directed  to  issue  in  accordance  with  his  opinion. 

And  so  Oray  v.  Willcoclcs  is  a  leading  case,  of  which  not  one 
Ontario  lawyer  in  a  hundred  has  ever  heard. 

There  never  has  since  been  any  question  as  to  the  liability  of 
lands  to  execution;   the  only  question  has  been,  "what  is  land?"* 

Mr.  Justice  (afterwards  Chief  Justice)  Powell's  reasons  for 
judgment  are  to  be  found  in  a  very  rare  pamphlet  (not  dated) 
printed  by  R.  Stanton  who  became  King's  Printer  at  York,  U.C, 
about  1824.t 


•  Perhaps  this  is  not  quite  accurate.  The  question  arose  as  to  whether 
lands  in  the  hands  of  the  heir  were  liable  to  execution  for  the  debt  of  the 
ancestor,  on  a  scl.  fa. — and  it  was  held  in  the  neg-ative.  Paterson  v.  McKay 
(1823),  Taylor's  Rep.  43   (Praes.  Powell,  C.J.,  Boulton  and  Campbell,  JJ.). 

t  In  a  letter  dated  at  York,  February  5th,  1826,  from  Miss  Anne  Jane 
Powell  to  Mary  Powell,  her  cousin,  she  says,  "  Mr.  Fothergill  has  boen 
dismissed  the  printing  business  and  young  Mr.  Robert  Stanton  appointecl 
in  his  stead." 
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n. 

This  was  the  first  case  in  which  the  decision  of  the  Judges  of 
the  Court  of  Bang's  Bench  in  Upper  Canada  was  reported  in  the 
press. 

In  the  issue  of  The  Oracle,  published  at  York  (Toronto), 
January  18,  1806,  being  Xo.  39  of  Volume  XV.  (total  number 
T6T)   is  found  the  following: 

"  The  judges  of  the  Court  of  King's  Bench  gave  their  opinion 
last  Monday  on  the  question  mooted  in  the  preceding  term: 
Whether  lands  and  tenements  holden  in  free  and  common  soccage 
could  for  the  payment  of  debts  be  sold  under  an  execution  of  the 
court. 

Mr.  Justice  Powell  being  of  opinion  that  the  writ  ought  to 
issue,  and  Mr.  Thorpe  against  it,  the  plaintiff  took  nothing  by  his 
motion.  We  understand  that  an  appeal  is  intended  to  the  King 
and  Council.  As  the  question  excited  much  anxiety,  as  well  in 
the  landed  as  in  the  commercial  interest,  a  number  of  the  most 
respectable,  persons  in  the  town  and  its  vicinity  attended  to  hear 
the  judgment  of  the  court,  and  Mr.  Justice  Thorpe,  on  delivering 
his  sentiments  entered  into  the  consideration  of  Soccage  Tenures, 
and  the  exposition  of  the  statutes  in  a  manner  which  afforded  the 
highest  gratification  to  every  admirer  of  the  English  language  and 
law. 

Mr.  Attorney-General  and  Mr.  Solicitor-General  were  counsel 
for  the  writs  issuing  for  the  sale  of  lands.  Mr.  Weekes  and  Mr. 
Stewart  against  it.  We  understand  that  the  case  will  be  reported 
by  a  Gentleman  of  the  Bar." 

The  case  in  the  Judicial  Committee  has  never  been  reported, 
and  I  owe  the  report  to  the  Registrar  of  the  Privy  Council.  It  is 
subjoined : 


32 

"At  The  Council  Chamber,  Whitehall. 
The  9th  of  February,  1809. 

By  The  Eight  Honourable  the  Lords  of  the  Committee  of 
Council  for  hearing  Appeals  from  Plantations. 

Present:  Master  of  the  Eolls,  Sir  William  Scott,  Sir  Evan 
Nepean,  Bart.,  Mr.  Dimdas.* 

Committee  report  on  the  appeal  of  John  Gray,  Esq.,  against 
William  Willcocks,  Esq. 

Your  Majesty  having  been  pleased  by  Your  Order  in  Council 
of  the  16th  November  last  to  refer  unto  this  Committee  the  humble 
Petition  and  Appeal  of  John  Gray,  Esquire,  of  Upper  Canada, 
against  William  AVillcocks,  Esquire,  setting  forth,  that  the  said 
William  Willcocks  being  indebted  to  the  Appellant  in  the  sum  of 


•  The  Master  of  the  Rolls  was  Sir  William  Grant,  a  Scotsman,  educated 
at  Aberdeen.  Born  in  1752,  he  was  called  to  the  Bar  at  Lincoln's  Inn  in 
1774;  next  year  he  emigrated  to  Quebec,  where  he  commanded  a  body  of 
volunteers  during  the  siege  by  Arnold  and  Montgomery.  He  was  created 
Attorney-General  of  Canada  in  1776,  but  returned  to  England  in  1779. 
There  he  became  somewhat  prominent  in  Parliament:  he  was  appointed 
Solicitor-General  and  knighted  in  1799,  member  of  the  Privy  Council  and 
Master  of  the  Rolls  in  1801.  This  office  he  continued  to  fill  till  1817, 
when  he  resigned,  dying  in  1832.  Powell  tells  us  that  it  was  his  belief, 
that  Grant's  return  to  England  made  an  opportunity  for  a  lawyer  in 
Quebec  that  induced  him  (Powell)  to  come  to  Canada  in  1779,  although 
he  had  not  yet  been  called  to  the  Bar. 

Sir  William  Scott,  afterwards  Lord  Stowell,  was  an  elder  brother  of 
Lord  Eldon.  Born  in  1745,  he  became  an  advocate  at  Doctor's  Commons 
in  1779,  and  was  called  to  the  Bar  the  following  year;  he  was  knighted 
and  created  King's  Advocate-General  in  1788,  and  In  1798  made  Judge  of 
the  Admiralty,  and  sworn  of  the  Privy  Council.  In  1821,  he  was  created 
a  Peer:    resigning  his  judgeship  in   1828,  he  survived  till   1836. 

Sir  Evan  Nepean  was  the  well-known  Secretary  of  the  Admiralty,  "  a 
hard-working  official."  Born  in  iTBl,  he  became  successively  a  clerk  in 
the  navy,  a  purser,  secretary  to  an  Admiral,  and  Under-Secretary  of  State, 
Commissioner  of  the  Privy  Seal,  Under-Secretary  of  War  and  Secretary 
of  the  Admiralty.  Created  a  Baronet  in  1802,  he  became  Chief  Secretary 
for  Ireland  in  1804,  and  the  same  year  a  Lord  of  the  Admiralty.  At  the 
time  of  this  judgment  he  does  not  seem  to  have  held  any  office  of  emolu- 
ment. 

Mr.  Dundas  was  not  the  first  Viscount  Melville,  Henry  Dundas,  the 
well-known  friend  of  Pitt,  but  his  only  son,  who  became  the  second 
Viscount  Melville.  Born  in  1771,  he  became  a  member  of  the  Ministry 
formed  by  the  Duke  of  Portland,  and  was  sworn  of  the  Privy  Council  in 
1807.  He  continued  in  active  political  life,  much  of  the  time  in  office, 
till  1830,  and  died  in  1851. 
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£500,  he  ou  or  about  the  26th  day  of  September,  1800,  entered  into 
a  bond  to  the  Appellant  in  the  penal  sum  of  £1,000  conditioned  for 
the  payment  of  £500  and  interest  at  the  time  and  in  the  manner 
therein  mentioned  and  at  the  same  time  he  executed  a  Warrant  of 
Attorney  authorizing  certain  Attornies  therein  named  to  enter  up 
judgment  against  him  on  the  said  bond;  That  in  Hilary  Term  in 
the  44th  year  of  Your  Majesty's  reign  judgment  was  entered  up 
and  docqueted  against  the  said  William  AVillcocks  in  Your  Majesty's 
Court  of  King's  Bench  for  the  Province  of  Upper  Canada,  and  a 
writ  of  Fieri  Facias  having  issued  thereon  in  Easter  Term  follow- 
ing the  Sheriff  returned  nulla  bona  to  such  writ :  That  in  the  same 
Easter  Term  the  Appellant  apprehending  himself  to  be  intituled 
by  virtue  of  the  Act  of  the  5  of  His  late  Majesty,  Geo.  2,  ch.  7, 
whereby  houses,  lands,  negroes  and  other  hereditaments  and  real 
estate  situate  within  the  British  plantations  in  America  belonging 
to  any  person  indebted  are  made  liable  to  and  chargeable  with  all 
just  debts  and  demands  whatsoever  owing  by  any  person  to  His 
Majesty  or  of  any  of  His  Majesty's  subjects,  to  have  a  writ  of 
execution  against  the  lands  and  tenements  of  the  said  William 
Willcocks,  applied  to  the  said  Court  of  King's  Bench  for  a  Rule 
to  shew  cause  why  such  writ  should  not  issue,  which  Rule  was 
accordingly  granted  by  the  court,  but  the  same  was  upon  argument 
afterwards  discharged;  That  the  Appellant  having  appealed  to 
the  Court  of  Appeals  of  the  said  Province  from  the  said  Order  of 
the  said  Court  of  King's  Bench  refusing  to  award  the  said  writ  of 
execution  against  the  lands  and  tenements  of  the  said  William 
Willcocks,  the  same  came  on  to  be  heard  before  the  said  Court  on 
the  13th  day  of  April  last  when  that  court  was  pleased  to  affirm 
the  judgment  of  the  Court  of  King's  Bench,  from  which  judgment 
of  the  Court  of  Appeals  the  Appellant  prayed  leave  to  appeal  to 
Your  Majesty  in  Council,  which  was  granted  to  him  on  the  usual 
terms,  and  the  Appellant  humbly  prays  that  the  said  judgment 
may  be  reversed  or  for  other  relief  in  the  premises;  the  Lords  of 
the  Committee  in  obedience  to  Your  Majesty's  said  Order  of  Refer- 
ence this  day  took  the  said  Petition  and  Appeal  into  consideration, 
and  having  heard  Counsel  on  both  sides  thereupon,  their  Lordships 
do  agree  humbly  to  report  as  their  opinion  to  Your  Majesty  that 
the  judgment  of  the  Court  of  King's  Bench  for  the  said  Province 
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entered  up  in  Hilary  Term  of  the  44th  year  of  Your  Majesty's 
reign  and  also  the  judgment  of  the  Court  of  Appeals  of  the  said 
Province  of  the  13th  of  April  last,  should  be  reversed  and  that  the 
cause  should  be  remitted  back  to  the  said  Court  of  King's  Bench  in 
Upper  Canada  in  order  that  a  writ  of  execution  may  be  awarded 
to  the  Appellants  against  the  lands  and  tenements  of  the  Re- 
spondent/' 

The  order  of  the  King  in  Council,  appears  from  the  following 
report : — 

"  A I  THE  Court  of  the  Queen's  Palace. 
The  15th  of  February,  1809. 

Present:  The  King's  Most  Excellent  Majesty,  Lord  Chancel- 
lor,* Lord  Chamberlain,  Lord  President,  Lord  Privy  Seal,  Duke 
of  Montrose,  Lord  Steward,  Earl  of  Liverpool,  Lord  Mulgrave, 
Viscount  Castlereagh,  Mr.  Secretary  Canning. 

Whereas  there  was  this  day  read  at  the  Board  a  report  from 
the  Right  Honourable  the  Lords  of  the  Committee  of  Council  for 
hearing  Appeals  from  the  Plantations,  etc.,  dated  the  9th  of  this 
Instant  in  the  Words  following,  viz. : 

[Report  of  Committee  copied  and  inserted.] 

His  Majesty  having  taken  the  said  report  into  consideration, 
was  pleased  by  and  with  the  advice  of  His  Privy  Council  to  approve 
thereof,  and  to  order,  as  it  is  hereby  ordered,  that  the  same  be  duly 
and  punctually  complied  with,  and  carried  into  execution ;  WTiereof 
the  Governor  or  Lieutenant-Governor  of  the  Province  of  Upper 
Canada  for  the  time  being,  and  all  others  whom  it  may  concern, 
are  to  take  notice  and  govern  themselves  accordingly." 


•The  Lord  Chancellor  at  the  time  was  Lord  Eldon ;  Viscount  Castle- 
reagh was  the  noted  Castlereagh  so  much  cursed  by  patriotic  Irishmen. 
Mr.  Secretary  Canning  was  the  Canning.  He  was  at  the  time  Foreign 
Secretary,  but  was  not  wholly  satisfied  with  the  policy  of  the  government. 
The  trouble  beca:me  acute  later  on;  In  1809,  Canning  fought  a  duel  with 
Castlereagh  and  resigned   September,   1809. 
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Mr.  Justice  Thorpe*  was  persona  grata  with  the  Radical  part}' ; 
and  was,  not  long  after,  cashiered  by  the  Lieutenant-Governor, 
Francis  Gore,  by  the  direction  of  the  Colonial  Secretan- — this 
was  in  November.  1807.  Mr.  Justice  Powell  subsequently  became 
Chief  Justice  of  Upper  Canada,  and  survived  until  1831.f 


•Some  account  of  Mr.  Justice  Thorpe  will  be  found  in  an  article  by  the 
present  writer  in  "  The  Journal  of  the  American  Institute  of  Criminal  Law 
and  Criminology"  for  May.  1913  (4  Jour.  Am.  InsL  C.  L.  &  Crim.  pp.  12  et 
seqq. )      "  Scandal um  Magnatum  in  Upper  Canada,"  cf  p.   3  ante. 

fSee  (1913)   49  Can.  Law  Jour.  pp.  46  et  seqq.  pp.  2,  3  ante. 


REPORT 


OF    THE 


Inspector  of  Legal  Offices 


ONTARIO 


1915 


PRINTED  BY  ORDER  OF 
THE    LEGISLATIVE    ASSEMBLY   OF   ONTARIO 


TORONTO : 
ttted  by  A.  T.  WILGRESS,  Printer  to  the  King's  Most  Excellent  Majesty 

1916 


1916  INSPECTOR  OF  LEGAL  OFFICES.  63 


APPENDIX  "  0.'* 

The  Shebiff. 

An  Address  before  the  Sheriffs'  AssociaUon  at  Toronto,  March  17th,  1916,  by 

WILLIAM  REX  WICK  RIDDELL,  LL.D.,  F.R.  Hist.  Socy.,  etc., 

Juslice  of  the  Supreme  Court  of  Ontario. 

The  office  of  the  Sheriff  is  the  oldest  in  our  Province  ( exoepr  .that  of  ^Justice 
of  the  Peace,  which  is  of  equal  age)  and  should  be  correspondingly  respected,  both 
by  the  people  and  by  the  Sheriffs  themselves. 

The  Lieutenant-Governor  of  Upper  Canada  was  the  first  officer  in  rlie  Pro- 
vince to  be  appointed;  but  the  present  Lieutenant-Governors  are  not  on  the  same 
footing  as  the  first  dignitaries  with  that  title.  The  original  Lieutenant-Governor 
was  appointed  by  the  King  through  the  Imperial  ^Administration  to  rule  over  a 
Province  wholly  separate  from  the  rest  of  British  America.  Th^at  system  came  to  an 
end  by  the  L'nion  Act  of  1841,  and  for  more  than  a  quarter  of  a  century  there  was 
no  Lieutenant-Governor  of  this  Province.  When,  by  the  British  Xortli  America 
Act  of  1867,  the  Province  received  a  Lieutenant-Governor,  he  was  not  appointed  at 
Westminster,  but  at  Ottawa;  his  Province  was  not  wholly  separate  from  the  re- 
mainder of  British  America,  but  was  closely  bound  up  with  part  of  it  in  the 
Dominion  of  Canada. 

There  were  Judges  of  Superior  Courts  here,  when  and  before  Upper  Canada 
came  into  existence ;  but  they  were  Judges  of  Courts  of  Common  Pleas,  wliich  had 
come  into  existence  in  1188  and  which  went  out  of  existence  in  1791.  The  present 
Supreme  Court  Judges  trace  back  only  to  the  King's  Bench  Act  of  1794,  34  Geo. 
III.  cap  2,  at  the  furthest. 

There  was,  indeed,  a  Chief  Justice  of  the  Province  almost  coeval  with  the 
Province  itself;  he  was  made  Chief  of  the  Court  of  King's  Bench  In*  the  Act  of 
1794;  and  although  a  Court  of  Common  Pleas  (having  no  kind  of  relation  to  the 
original  Courts  of  Common  Pleas)  came  into  existence  in  1849  (12  Vict.  cap.  63) 
with  a  Chief  Justice,  the  Cliief  Justice  of  the  Court  of  Queen's  Bench  continued  to 
be  the  Chief  Justice  of  the  Province.  But,  on  the  death  of  Chief  Justice  Harrison, 
in  1878,  Mr.  Justice  Hagarty  did  not  become  Chief  Justice  of  the  Province  l)ut 
Chief  Justice  of  the  Court  of  Queen's  Bench — and  while  the  Chief  of  the  Court  of 
Appeal,  Thomas  Moss,  at  once  became  Chief  Justice  of  the  Province,  the  position 
he  took  was  not  the  same  as  the  former  Chief  Justiceship  of  the  Province;  it  did 
not  carry  with  it  the  Chiefship  of  the  Queen's  Bench  (see  the  Ontario  Statute.  4" 
Vict.,  cap.  8,  section  2,  1877). 

The  present  Chief  Justiceship  of  Ontario  is  in  the  same  condition  as  was  that 
of  Ciiief  Justice  Thomas  Moss  of  1878,  and  not  that  of  Chief  Justice  Osgoode  of 

1792.  .  , 
The  County  Judges  have  even  a  shorter  lineage.    When  the  old  District  Courts 

of  Common  Pleas  were  abolished  in  1794  by  the  King's  Bench  Acf,  a  new  kind  of 
District  Court  was  constituted  in  each  District,  34  Geo.  IlL  cap.  3 ;  these  at  length. 
in  1849,  became  "  County  Courts,''  12  Vict.,, cap.  78,  section  3. 

In  his  Division  Court,  the  County  Court  Judge  goes  a  little  further  back.    In 

1793,  the  first  Parliament  of  Upper  Canada,  in  its  very  first  session,  erected  Courts 
of  Requests  (32  Geo.  III.,  cap.  6)  for  small  debts — presided  over  by  Magistrates. 
These  Courts,  after  a  course  of  evolution,  became  ''Division  Courts"  in  1841  (4 
and  5  Vict.,  cap.  3). 


64  REPORT  OF  Xo.  6 


I 


In  the  Surrogate  Court,  the  County  Court  Judge  may  go  back  as  far  as  1793 
(33  Geo.  III.,  cap.  8)  ;  in  that  3^ear  a  iCourt  of  Probate  was  constituted  with  the 
Lieutenant-Governor  as  Judge.  There  were  also  Surrogate  Courts  erected  in  the 
several  districts  presided  over  by  a  Commissioner;  the  Commissioner  was  sometimes, 
but  by  no  means  always,  the  Judge  of  the  District  Court.  That  system  came  to  an 
end  in  1858  (22  Vict,,  cap.  93)  ;  and  our  present  system  was  (in  substance)  intro- 
duced in  that  year. 

The  Clerks,  Registrars,  etc.,  of  the  Courts  cannot  trace  back  further  than  their 
Courts :  the  Registrar  of  Deeds  is  first  heard  of  in  1794,  34  Geo.  III.,  cap.  5. 

Barristers  are  "  called,'*  not  by  the  Courts,  but  by  the  Law  Society  of  Upper 
Canada,  brought  into  existence  in  1797  by  the  Act  37  Geo.  III.,  cap.  13;  and  solici- 
tors receiving  their  Certificates  of  Fitness  are  admitted  by  a  Court  which,  as  we 
have  seen,  at  the  furthest  goes  back  only  to  1794. 

When  Upper  Canada  came  into  existence  there  were  four  Sheriffs,  one  for  each 
District  (not  District  Cauri)  into  which  the  territory  had  been  divided  in  1788. 
These-  continued  to  be  Sheriffs,  and  as  new  Districts  were  formed  Sheriffs  were  ap- 
pointed for  them,  till  at  length  when  in  1849  the  District  disappeared,  they  became' 
Sheriffs  of  a  County  (or  Union  of  Counties),  as  they  are  at  present. 

These  first  SherifFs  received  their  appointment  from  Sir  Guy  Carleton,  Lord 
Dorchester.  All  later  SherifFs  received  theirs  from  the  Lieutenant-Governor  till 
1842;  then  till  1867  from  the  Governor- General ;  since  that  time  from  the  Lieu- 
tenant-Governor of  the  Province. 

Our  office  of  iSheriff  is  not  the  same  as  that  of  the  Sheriff  in  Scotland;!  our 
system  in  this,  as  in  practically  all  other  matters  relating  to  the  administration  of 
justice  is  derived  from  England. 

The  origin  of  the  office  in  England  is  hidden  in  the  depths  of  antiquity.  It 
may  be  said,  however,  tl^.at  it  was  established,  and  the  Sheriff  was  a  well-known 
officer,  when  the  common  law  of  England  was  in  the  making.  The  function  of  the 
Sheriff  in  those  remote  days  may  be  gathered  from  his  appellation  itself.  The 
word  "Sheriff"  came  from  two  Saxon  words  "  scir,"  a  shire,  and  "  gerefa  "-(the 
older  form  is  "  giroefa  ")  a  chief  magistrate,  a  "  reeve."  The  exact  authority  of 
tlie  gerefa  is  uncertain ;  it  probably  varied  at  various  places  and  various  times. 

Before  the  Conquest  in  1066,  the  "  scirgerefa  "  was  an  officer  of  high  rank, 
who  was  the  representative  of  the  King  in  his  shire,  presided  at  the  shire-moot, 
and  was  responsible  for  the  due  administration  of  the  royal  estates  and  for  the  execu- 
tion of  the  law. 

At  the  Conquest  his  wings  were  clipped,  but  he  still  continued  to  have 
judicial  powers  exercisable  in  certain  'Courts,  as  is  done  in  'Scotland  to  this  day, 
where  the  Sheriff  depute  is  the  Judge  ordinary  constituted  by  the  Crown  over  a 
particular  division  of  the  County. 

Although  in  England  at  the  time  of  the  conquest  of  Canada  in  1759-60  the 
Sheriff  exercised  certain  jtldicial  functions,  that  system  was  not  imported  into 
Canada;  our  Sheriffs  never  were  and  are  not  how  Judges. 

But  the  Englisli  Sheriff  had  the  three-fold  charge  (triplicem  custodiam.  Co. 
Litt.  168),  vit(B  juslitioi,  to  serve  process  and  to  return  indifferent  juries  for  the 
trial  of  men's  lives,  liberties,  lands  and  goods;  vitm  legis,  to  execute  process  and 
make  execution,  wliich  is  the  life  of  the  law;  and  vHcp  reipuhlicce,  to  keep  the 
peace.  These  duties  were  affixed  to  the  office  of  sheriff  by  the  common  law,  and 
these  he  assumed  at  once  on  his  appointment;  these  the  Canadian  Sheriff  has  equally 
with  his  English  brother. 
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As  to  liis  appoint meut,  in  England  it  would   seem  that  originally  in   some 

ounties  the  office  was  hereditary,  like  an  earldom.     Westmoreland  remained  in 

!iat  state  till'  1850,  when  the  hereditary  character  of  its  shrievalty  was  abolished 

jy  Statute  13,  14  Vict.,  cap.  30,  upon  the  death  of  the  last  Earl  of  Thanet, 

by  which  the  title  became  extinct — the  shrievalty  being  hereditary  in  this  family. 

The  result  of  a  shrievalty  being  hereditary  is  shown  by  the  curious  incident  that 

lie  celebrated  Anne  Clifford,  Countess  of  Pembroke,  Dorset  and  Montgomery,  ex- 

rcised  the  office  in  person,  and  as  Sheriff  sat  with  the  Judges  on  the  Bench  at  the 

Assizes  of  Appleby  about  1650  (1  Co.  Litt.  326  n).     In  Scotland  the  hereditary 

uiture  of  the  Sheriff's  "Office  had  come  to  an  end  long  before  1850,  i.e.,  in  1747, 

>y  20  Geo.  II.,  cap.  13. 

In  many  other  shires  the  Sheriff  was  elected  by  the  freeholders :  there  are  cor- 
porations in  England  who  elect  their  Sheriffs  to  this  day,  e.g.,  London.     But  in 
most  cases  the  Sheriff  is  appointed  by  the  Crown  for  one  year  only. 

What  is  done  is  this :  in  Xovember  each  year  the  Lord  Chancellor,  the  Chan- 
cllor  of  the  Exchequer,  the  President  of  the  Privy  Council  and  others  of  the  Privy 
Council,  and  the  Lord  Chief  Justice  (or  some  of  them)  write  on  a  slip  of  parchment 
the  names  of  three  persons  fit  to  serve  as  Sheriff.  His  Majesty  pierces  the 
parchment  with  a  gold  bodkin  at  the  name  of  one.  This  one  is  "  pricked/'  i.e., 
nominated  Sheriff  for  the  year. 

Xone  of  these  old  time  formalities  was  ever  introduced  into  Canada — from  the 
very  beginning  of  British  rule,  tlie  Governor  was  given  the  power  to  appoint  sheriffs, 
ind  that  power  exists  to-day  (R.vS.O.  1914,  cap.  16,  section  2). 

As  long  ago  as  the  reign  of  Edward  II.,  in  1315,  it  was  provided  by  statute 
hat  no  one  should  be  appointed  sheriff  unless  he  had  lands  in  the  county  sufficient 
>  answer  the  King  and  his  people,  if  any  should  make  complaint  against  him. 
>ee  (1315)  9  Edw.  IL,  stat.  2,  the  '*  Statute  of  Sheriffs  ''  made  at  Lincoln;  (1328) 
.'  Edw.  III.,  cap.  4;  (1330>  4  Edw.  III.,  cap.  9,  etc.,  etc.      The  Sheriffs  must  have 
leen  such  as  were  worth  watching,  as  we  find  this  enactment  repeated  ^gain  and 
again;  but  even  this  does- not  seem  to  have  been  wholly  satisfactory,  for  in  1340, 
Parliament  enacted  that  Sheriffs  should  not  hold  office  more  tlian  one  year,  (1340) 
14  Ed\Y.  III.,  cap.  7.    London  and  Middlesex,  and  such  counties  as  had  a  here- 
ditary Sheriff,  were  considered  lo  be  exempted  from  this  statute,  notwithstanding 
(1368)  43  Edw.  III.,  cap.  9.    This  provision  for  a  yearly  tenure  of  office  was  never 
ntrodficed  into  Canada. 

But  the  statutory  provision  that  the  Sheriff  should  have  sufficient  land  in  his 
county  was  in  full  force  in  1792,  when  the  English  law  was  introduced  into  Upper 
Canada.  It  may  be  that  it  was  rather  evaded  for  a  time ;  but  in  1833  the  Parlia- 
ment of  Upper  Canada,  by  the  Act  3  William  IV.,  cap.  9.  sec.  8,"  provided  that  no 
person  should  thereafter  be  appointed  Sheriff  unless  he  had  real  estate  in  the  Pro- 
vince worth  £750  ($3,000)  above  incumbrances,  and  had  filed  his  own  affidavit  to 
that  effect.  In  addition  to  this  requirement  the  Sheriff  had  to  enter  into  a  bond 
with  two  or  four  sufficient  sureties  for  £1,000  '($4,000)  in  the  more  populous  dis- 
i^ricts,  and  £500  ($2,000)  in  those  less  so,  and  renew  it  every  four  years;  and  also 
substitute  a  new  surety  for  one  who  died,  left  the  Province  or  became  insolvent.  In 
1864,  the  statute  27-28  Vict.,  cap.  28,  abolished  the  real  estate  qualification  and  gave 
to  the  Govemor-in-Council  the  power  to  fix  the  amount  of  the  security  to  be  given, 
in  no  case  to  be  less  than  $4,000  or  more  than  $20,00<X  At  present  the  inferior 
limit  is  S3,000,  and  there  is  no  superior  limit— R.S.O.  1914,  cap.  16,  sec.  13  (1). 
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No  one  could  decline  the  office  of  Sheriff,  if  legally  appointed  thereto,  without 
incurring  liability  to  pay  a  stiff  fine.  The  English  Sheriff  in  the  course  of  time 
was  put  to  very  heavy  expense ;  it  grew  to  be  the  established  custom  for  him  at  the 
Assize  time  to  keep  almost  an  open  table  foT  those  attending  the  Assizes.  More- 
over, the  Judges  expected  a  handsome  present  from'  him  when  they  entered  into 
his  county  officially — in  those  days  even  Judges  were  guilty  of  petty  "  graft,"  and 
sometimes  their  "graft"  was  not  petty.  (For  example,  the  celebrated  Francis  Bacon 
and  later  Lord  Macclesfield,  both  Chancellors,  were  convicted  of  receiving  very 
large  sums  of  money,  etc.,  which  they  should  never  have  touched.)  In  the  time  of 
the  Commonwealth  the  scandal,  like  many  another  venerable  iniquity,  was  venti- 
lated and  remedied.  On  the  Restoration,  in  1660,  the  evil  old  custom  again  raised 
its  head,  and  Parliament  was  forced  to  deal  with  the  matter.  In  1663  the  Statute 
13,  14,  Car.  II,  cap.  21,  forbade  the  Sheriff  "in  the  time  of  the  Assizes  .  .  . 
to  keep  or  maintain  .  .  .  One  or  more  Table  or  Tables  for  Receipt  or  Enter- 
tainment of  any  Person  or  Persons  resorting  to  the  said  Assizes  .  .  .  nor 
.  .  .  make  or  send  in  any  Present  to  any  Judge  or  Judges  of  Assizes  for  his  or 
their  Provision  nor  give  any  Gratuity  to  his  or  their  Officers  or  Servants  or  any 
of  them." 

The  size  of  the  Sherff's  retinue  was  also  a  scandal.  This  statute  forbade  him 
from  having  more  than  forty  men-servants  in  livery  during  the  time  of  the  Assize, 
but  not  fewer  than  twenty  in  England  or  twelve  in  Wales. 

The  prohibitions  of  this  statute  were  in  full  force  in  England  in  1792,  and 
were  introduced  into  Upper  Canada.  I  know  of  no  case  in  which  they  have  ever 
been  violated  in  respect  of  keeping  open  table,  giving  presents  to  Judges  or  having 
more  than  forty  men  in  livery  at  the  Assizes ;  but  many  times,  if  not  indeed  almost 
invariably,  the  prescribed  number  of  liveried  men-servants  has  not  been  fortH- 
coming.  This  statute  was  not  repealed  in  England  till  1863  in  part — ^wholly  in 
1887.  It  has  not  been  formally  repealed  in  this  Province,  but  no  doubt  it  would 
be  considered  effete.  Nevertheless,  I  do  not  advise  the  Sheriffs  to  give  presents  to 
Assize  Judges,  except  a  present  of  a  pair  of  wbite  gloves  when  his  gaol  contains  no 
prisoners  for  trial — that,  the  sole  relic  of  a  bad  old  custom,  may  well  be  retained 
to  remind  us  of  its  evil  origin ;  it  has  an  innocent  present. 

The  troubles  of  Sheriffs  in  rendering  an  account  in  the  Exchequer  of  their 
stewardship  of  the  Royal  demesne  I  do' not  touch  upon.  "We  have  never  had  that 
practice  in  Canada;  there  has  always  been  something  like  our  present  Crown* Lands 
Department. 

A  Sheriff  could  not  be  a  Knight  of  the  Shire  (that  is,  a  member  of  the  House 
of  Commons)  for  the  County  for  which  he  is  Sheriff.  The  writ  used  to  go  to 
him.  But  this  disability  was  not  against  being  a  member  for  another  county.  The 
very  first  Sheriff  of  the  Home  District,  which  included  all  the  territory  near  this 
city,  was  Alexander  Macdonell,  of  the  Glengarry  family  of  that  name.  He  became 
a  member  of  Parliament  for  Glengarry  and  Prescott  in  the  Third  Parliament  of 
Upper  Canada  at  the  election  of  1800.  He  continued  in  office  till'  1805,  when  he 
became  manager  of  Lord  Selkirk's  settlement  at  Baldoon,  near  Lake  St.  Clair. 
(The  first  Sheriff  of  the  Nassau  District,  which  in  1792  became  the  Home  Dis- 
trict, was  Gilbert  Tice,  Appointed  in  1788).  The  prohibition  against  a  Sheriff  being 
a  member  of  the  TiCgislative  Assembly  is  now  to  be  found  in  R.S.O.  1914,  ca^).  11, 
section  10,  subsection  1,  substantially  the  same  as  the  legislation  of  1857,  20  Vict., 
cap.  22,  section  3. 

i 
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By  a  very  old  law  (1402)  4  Henry  IV.,  cap.  5,  "every  Sheriff  shall  ahide  in 
proper  person  within  his  Bailiwick  for  the  time  that  he  shall  be  such  officer."  This 
lias  always  been  in  force  in  Upper  Canada,  as  it  was  in  England  till  1856. 

Away  back  in  the  13th  year  of  King  James  I.  {i.e.,  1615)  it  was  conceded  that 
die  Sheriff  was  the  first  man  in  the  county  during  his  office,  taking  precedence  even 
of  noblemen.  (Chune  v,  Pyot,  Michaelmas  Term,  XIII  Jacobi  in  Banco  Eegise)*. 
1  Poll,  237.  That  is  still  good  law,  subject  to  tables  of  precedence  which  may 
be  issued  by  competent  authority  and  to  another  consideration  now  to  be  men- 
tioned. When  and  where  Chune  v.  Pyot  was  argued,  the  Sheriff  was  reaUy  the 
'udge  of  the  County,  as  the  Scottish  Sheriff  stiU  is.  In  this  Province  we  have 
ounty  Judges  (not  the  same  person  as  the  Sheriff,  and  appointed  by  the  Dominion, 
not  the  Local,  Administration) ;  and  while  there  is  no  decision  in  the  matter  there 
an  be  no  doubt  of  the  County  Judges'  precedence.  In  the  table  of  precedence 
Dom.  Stat.  1880,  pp.  XXII.,  XXIII.)  neither  County  Judge  nor  Sheriff  is  men- 
lioned,  but  their  relative  status  cannot  be  doubtful.  Senators,  Members  of  the 
House  of  Commons  and  Members  of  the  Legislative  Assembly  are  given  precedence. 

Subject  to  this  table  (which  is  largely  social)  the  position  of  the  Sheriff  is  as 
it  always  was  in  England. 

Much  of  the  work  of  the  Sheriff's  office  is  done  by  under-sheriffs  and  bailiffs, 
which  he  has  the  power  to  appoint;  but  they  have  no  estate  or  interest  in  his  office 
and  he  is  responsible  for  their  acts.  He  also  appoints  the  gaoler  of  the  County  Gaol, 
until  an  appointment  by  the  Lieutenant-Governor,  and  in  some  cases  may  act  as 
gaoler  himself.  FuU  provision  for  this  is  made  by  E.S.O.  1914,  cap.  293,  sections 
7  and  11. 

It  is  his  duty  to  appoint  and  control  the  Court  Crier  and  the  Constables  at  the 
sittings  of  the  High  Court  Division,  the  County  Court,  the  Court  of  General  Ses- 
sions, and  of  all  other  Courts  at  which  his  presence  is  required — in  practice,  all 
but  the  Division  Court. 

Particular  attention  should  be  here  drawn  to  the  power  of  control  over  Con- 
stables, etc.,  given  by  law  to  the  Sheriff.  In  too  many  cases  the  Crier,  who  should 
be  decently  clad  in  black,  witli  a  white  neckcloth  and  a  plain  black  stuff  gown, 
neglects  to  dress  himself  properly.  It  is  the  duty  of  the  Sheriff  to  "  control "  him 
effectively  and  see  that  he  pays  due  respect  to  the  Court  and  his  office — if  the  Sheriff 
does  not,  he  neglects  hi^  duty. 

The  case  of  Assize  Constables  is  not  quite  so  simple.  There  is  no  generally 
recognized  uniform  for  the  Constable,  and,  if  there  were,  it  would  not  be  fair  in  most 
instances  to  have  the  Constable  supply  one,  and  even  less  so  to  cast  this  burden 
upon  the  Sheriff.  Many  counties,  however,  now  provide  a  decent  uniform  for  such 
constables,  to  be  worn  only  when  acting  as  such.  This  is  a  satisfactory  solution  of 
the  question,  and  I  would  urge  all  Sheriffs  whose  counties  have  not  yet  provided 
seemly  apparel  for  their  constables  to  use  their  influence  in' that  direction.  This  is 
not  a  mere  whim  or  caprice ;  it  will  be  found  that  a  properly  uniformed  constabulary 
will  be  much  more  competent  to  keep  order,  etc.,  than  one  not  so  uniformed.  Every 
town  and  city  knows  the  advantage  of  uniformed  police. 

The  advantage  of  uniformed  constables  is  all  too  little  known  and  appreciated 
by  County  Councils.  It  is  a  fact  well  established  that  one  uniformed  constable  is 
as  effective-  in  the  Court-room  as  two  or  even  more  not  in  miiform — it  is  possible, 

*It  should  be  added  that  the  relative  precedence  in  England  of  the  SheriflF  and  the  Lord- 
Lieutenant,  who  was  first  heard  of  in  the  time  of  Henry  VIII,  was  for  centuries  unsettled — in 
j904  at  length  the  Lord-Lieutenant  obtained  the  pas  by  Royal  decree.     In  Upper  Canada  there 
ere  for  a  time  Lieutenants  of  Counties — I  do  not  find  any  claim  of  precedence  by  them. 
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therefore,  largely  to  reduce  the  staff  wlien  uniforms  are  provided.     More  tlian  o^ 
'County  in  Ontario  has  found  by  experience  that  the  expenditure  for  proper  iiniH 
forms  repays  itself  in  a  very  short  time  and  continues  to  keep  down  the  annual 
expenditure  on  the  courts — it  pays  in  hard  cash,  the  decorous  administration  of 
economy  and  justice  both  point  in  the  same  direction. 

But  there  is  much  more  than  clothes  to  be  considered — the  constable  is  ini 
court  to  preserve  decorum  and  order.    In  my  experience  at  Courts  of  Assize  I  hay| 
some  times  found  the  constables  sitting  down,  lolling  in  their  seats,  gazing  out-oi| 
the  windows,  neglecting  their  first  duty.     I  have  myself  more  than  once  had  occa 
sibn  to  rebuke  constables,  to  insist  upon  their  standing  up  and  keeping  their  ej 
open — ^in  a  word,  doing  wliat  they  are  paid  for.    Constables  have  sometimes  rcsente 
my  remarks;  they  sometimes  are  feeble  or  purblind,  or  too  complaisant,  but  I  have 
always  said  that  iC  a  man  is  not  physically  or  mentally  ctompetent  to  do  a  constaBle'fl 
work  he  should  not  have  a  constalvle's  pay.    The  labourer  is  worthy  of  his  hire,  bi 
that  is  because  he  is  a  labourer,  not  a  shirk. 

The  duty  of  looking  after  constables  should  not  be  cast  on  the  Judge ;  that 
is  the  Sheriff's  work,  part  of  what  he  is  paid  for;  and,  to  speak  plainly,  if  the  con-i 
stables  do  not  do  their  duty,  it  is  the  fault  of  the  Sheriff,  and  neither  Constable  nor 
Sheriff  should  be  paid.  When  a  Sheriff  appoints  a  constable  he  should  carefully 
instruct  him  as  to  his  duty;  after  he  appoints  one,  he  should  keep  a  vigilant  eye  on 
iiim  and  see  that  he  does  it^ 

It  has  been  the  law  of  England  ever,  since  there  were  Circuit  Judges  that  thei 
Sheriff  should  attend  them  in  his  €ounty;  the  duty  is  that  regard  of  our  iSheriffs 
is  laid  down  in  the  Statute  R.S.O.  191^  cap.  16,  section  SS:  "The  Sheriff  shall' 
give  his  attendance  upon  the  Judges  for  the  maintenance  of  good  order  in  His 
IVIajesty's  Courts  and  for  the  doing  and  executing  of-  all  other  things  to  the  office 
of  Sheriff  in  such  case  appertaining." 

He  must  provide  (but  not  pay  for)  lodgings  for  tlie  Judge  (taking  instruc- 
tions from  the  Judge  if  necessary  in  that  regard).  He  must  meet  the  Judge  "at 
the  usual  place  " — in  our  Province,  since  the  introduction  of  railways  at  the  railway 
station.  In  England  he  must  go  in  state  to  meet  the  Judge  with  a  sufficient  re- 
tinue; not  many  years  ago  an  English  Judge  fined  a  Sheriff  for  not  bringing  a  suffi- 
ciently large  retinue  to  meet  him;  not  because  he  himself  was  thus  treated  with  in- 
sufficient respect,  but  because  his  office  as  Her  Majesty's  Justice  was  dishonoured. 
In  this  Province  it  has  long  been  the  custom  for  the  Sheriff  to  meet  the  Judge  with 
only  one  or  two  attendants,  and  that  is  considered  sufficient. 

The  Sheriff  must  during  the  whole  of  the  Assizes  be  in  constant  attendance  on 
t!ie  Judge,  accompanying  him  to  and  from  the  Court — in  England,  but  not  here, 
the  same  duty  is  cast  also  upon  the  under-sheriff'.  Of  course  this  must  be  taken 
reasonably  and  not  technically;  constant  personal  attendance  has  never  been  insisted 
u))on,  but  the  Sheriff  nnist  be  always  within  call  unless  excused  by  the  Judge. 

Sometimes,  but  very  rarely — I  know  of  but  one  instance  in  our  history — it  may 
be  necessary  for  the  Sheriff  to  guard  the  Judge  against  physical  assault.  A  very  well- 
known  instance,  too,  occun-ed  in  the  United  States  when  a  Marshal  accompanying 
a  Justice  of  the  .Supreme  Court  of  the  United  States  (Mr.  Justice  Field)  shot  dead 
a  former  Chief  Justice  of  iCalifprnia  (Terry)  who  was  about  to  attack,  probably  to 
kill,  the  Supreme  Coiirt  Justice  uy)on  whom  the  Marshal  was  in  attendance. 

Xothing  of  such  an  extreme  character  has  ever  occurred  in  our  history ;  but  that 
on  all  occasions  it  is  flic  duly  of  tlio  Slioriff  to  take  care  for  the  snPofy  of  the  Judge 
is  beyond  question. 
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A  certain  uniform  has  been  prescribed  by  long  custom  for  the  Sheriff  as  for 

the  Judge  and  the  Barrister.  The  costume  of  the  Judge  is  not  prescribed  l)y  any  law, 

:mv  statute,  any  rule  of  Court — nor  is  the  costume  of  tlie  Barrister.    Yet  an  Ontario 

Ige  would  not  hear  a  barrister  unless  he  were  properly  clothed  in  a  decent  black 

c'jat,  a  gown  of  stuff  or  silk  (according  as  he  was  an  Outer  Barrister  or  a  King's 

Counsel),  white  linen  and  a  white  cravat  or  white  bands;  no  Ontario  Judge  would 

(except  from  an  unavoidable  accident)  dispense  justice  without  the  customary  garb : 

(  and  the  Slieriit  should  observe  the  proprieties  of  life  by  clothing  himself  in  accord- 

.ance  with  his  station.    The  soldier  is  proud  of  his  uniform,  the  Judge  of  his,  why 

^ Should  not  the  Siieritf  take  a  pride  in  his? 

'         tC/osts  too  much  ?    Xo  one  has  a  right  to  occupj'  the  high  position  of  a  Sheriff 
o  desires  the  position  only  for  the  money  which  is  in  it;  if  he  cannot  afford  the 
iiiiiform  he  should  not  accept  the  place.    As  well  attend  a  formal  dinner  in  a  tweed 
'  suit  and  yellow  boots  as  attend  Court  in  ordinary  attire. 

Some  years  ago  a  prominent  newspaper  man  asked  me,  "  Do  you  contend  that 
a  .Sheriff  in  a  special  suit,  with  a  cocked  hat  and  a  sword,  has  any  more  influence 
with  a  Court-room  full  of  people  than  if  he  wore  a  tweed  suit  and  a  derb}'?''  I 
answered :  ''  Undoubtedly — will  not  ten  men  in  uniform  be  more  successful  in  still- 
ing a  disorderly  crowd  than  fifty  without?"  Formality,  decorum,  ceremony  have 
their  uses.  I  remember  a  member  of  the  Bar  of^one  of  the  United  States  saying 
to  me  that  it  would  be  worth  millions  of  dollars  to  his  State  if  they  had  retained 
the  formality  he  saw  in  my  Court.  1  am  satisfied  that  there  is  less  perjury  by  far 
in  a  Court  presided  over  by  a  uniformed  Judge,  accompanied  by  a  uniformed 
Sheriff,  where  the  questions  are  asked  by  a  uniformed  lawyer,  than  in  a  Court 
where  all  uniform  is  wanting. 

But,  aside  from  tlje  question  of  usefulness,  a  Sheriff  should  have  a  proper  pride 

.  -  lis  position  and  ofhce — the  oldest  office 'in  Ontario.   It  is  an  honourable  position — 

-noblesse  oblige — and  he  should  do  all  in  his  power  to  make  and  keep  it  one  respected 

and  honoured.    The  uniform  of  a  sheriff  will  have  as  much  effect  in  this  regard  as 

the  uniform  of  the  General. 

The  duties  of  the  sheriff,  outside  of  what  I  liave  already  considered,  are  in 
iiiust  instances  laid  down  by  Statute,  and  I  do  not  enlarge  upon  them. 

I  conclude  by  expressing  the  hope  that  ever}'  Sheriff  will'show  that  he  appre- 
ciates his  time-honored  office,  and  will  be  worthy  of  the  position  which  has  come 
down  to  us  from  remote  antiquity — that  the  office  of  Sheriff  may  continue  to  be  one 
which  will  be  sought  and  exercised  by  the  patriot  and  the  gentleman. 
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THE   SHERIFF 


!/(  Airdress  before  the  Sheri^s  Association  at  Toronto,  March  17th.,  1916,  by 
WILLIAM  HEN  WICK  RIDDELL,  LL.D.,  F.R.  Hist.  Socy.,  etc., 
I  ^  Justice  of  the  Supreme  Court  of  Ontario. 

iiie  onK-e  ot  tiie  Sheriff  is  tlie  oldest  in  our  Province  (except  that  of  Justice 
of  the  Peace,  which  is  of  equal  age)  and  should  be  correspondingly  respected,  both 
by  the  people  and  by  the  Sheriffs  themselves. 

The  Lieutenant-Governor  of  Upper  Canada  was  the  first  officer  in  the  Pro- 
vince to  be  appointed;  but  the  present  Lieutenant-Governors  are  not  on  the  same 
footing  as  the  first  dignitaries  with  that  title.  The  original  Lieutenant-Governor 
was  appointed  by  the  King  through  the  Imperial  Administration  to  rule  over  a 
Province  wholly  separate  from  the  rest  of  British  America.  That  system  came  to  an 
end  by  the  Fnion  Act  of  1841,  and  for  more  than  a  quarter  "of  a  century  there  was 
no  Lieutenant-Governor  of  this  Province.     When,  by  the  British  North  America 

of  1867,  the  Province  received  a  Lieutenant-Governor,  he  was  not  appointed  at 
.-cstminster,  but  at  Ottawa;  his  Province  was  not  wholly  separate  from  the  re- 
mainder of  British  America,  but  was  closely  bound  up  with  part  of  it  in  the 
Dominion  of  Canada. 

There  were  Judges  of  Superior  Courts  here,  when  and  before  Upper  Canada 

came  into  existence:  but  they  were  Judges  of  Courts  of  CJommon  Pleas,  which  had 

iie  into  existence  in  1788  and  which  went  out  of  existence  in  1794.    The  present 

•renie  Court  Judges  trace  back  only  to  the  King's  Bench  Act  of  1794,  34  Geo. 

ill.,  cap  2,  at  the  furthest. 

There  was,  indeed,  a  Chief  Justice  of  the  Province  almost  coeval  with  the 
Province  itself;  he  was  made  Chief  of  the  Court  of  King's  Bench  by  the  Act  of 
1794;  and  although  a  Court  of  Common  Pleas  (having  no  kind  of  relation  to  the 
original  Courts  of  Common  Pleas)  came  into  existence  in  1849  {12  A'ict.,  cajx  63) 
with  a  Chief  Justice,  the  Chief  Justice  of  the  Court  of  Queen's  Bench  continued  to 
be  the  Chief  Justice  of  the  Province.'  But.  on  the  death  of  Chief  Justice  Harrison 
in  1878,  Mr.  Justice  Hagarty  did  not  become  Chief  Justice  of  the  Province  but 
Chief  Justice  of  the  Court  of  Queen's  Bench — and  while  the  Chief  of  the  Court  of 
Appeal,  Thomas  Moss,  at  once  became  Chief  Justice  of  the  Province,  the  position 
he  took  was  not  the  same  as  the  former  Chief  Justiceship  of  the  Province;  it  did 
not  carry  with  it  the  Chiefship  of  the  QueeQ.'s  Bench  (see  the  Ontario  Statute,  40 
Vict.,  cap.  8,  section  2,  1877). 

The  present  Chief  Justiceship  of  Ontario  is  in  the  same  condition  as  was  that 
of  Chief  Justice  Thomas  Moss  of  1878,  and  not  that  of  Chief  Justice  Osgoode  of 
1792. 

The  County  Judges  have  even  a  shorter  lineage.  When  the  old  District  Courts 
of  Common  Pleas  were  abolished  in  1794  by  the  King's  Bench  Act,  a  new  kind  of 
District  Court  was  constituted  in  each  District,  34  Geo.  III.,  cap.  3 ;  these  at  length, 
in  1849,  became  "  County  Courts,"  1^  Yict.,  cap.  78,  section  3, 


In  his  Division  Court,  the  County  Court  Judge  goes  a  little  further  back.    I; 
1792,  the  first  Parliament  of  Upper  Canada,  in  its  very  first  session,  erected  €ou 
of  Requests  (32  Geo.  III.,  cap.  6)  for  small  debts — presided  over  by  Magistrates, 
These  Courts,  after  a  course  of  evolution,  became  "  Division  Courts  "  in  184^1  ( 
and  5  Yici.j  cap.  3). 

In  the  Surrogate  Court,  the  Judge  may  go  back  as  far  as  1793  (33  Geo.  Ill 
cap.  8)  ;  in  that  year  a  Court  of  Probate  was  constituted  with  the  Lieutenan' 
Governor  as  Judge.     There  were  also  Surrogate  Courts  erected  in  the  several  Di 
tricts  presided  over  by  a  Commissioner;  the  Commissioner  was  sometimes,  ])ut  bjf 
no  means  always,  the  Judge  of  the  District  Court.    That  system  came  to  an  end  in 
1858  (22  Vict.,  cap.  93)  ;  and  our  present  system  was  (in  substance)  introduced  i 
that  year. 

The  Clerks,  liegistrars,  etc.,  of  the  Courts  cannot  trace  back  further  than  thei 
Courts:  the  Registrar  of  Deeds  is  first  heard  of  in  1794,  34  Geo.  III.,  cap.  5. 

Barristers  are  "  called,"  not  by  the  Courts,  but  by  the  Law  Society  of  Uppe: 
Canada,  brought  into  existence  in  1797  by  the  Act  37  Geo.  III.,  cap.  13;  and  solici 
tors  receiving  their  Certificates  of  Fitness  are  admitted  by  a  Court  which,  as  we 
have  seen,  at  the  furthest  goes  back  only  to  1794. 

When  UppQr  Canada  came  into  existence  there  were  four  Sheriffs,  one  for  each 
District   (not  District  Court)  into  wliich  tlie  territory  had  been  divided  in  1788. 
These  continued  to  be  Slieriffs,  and  as  new  Districts  were  formed  Sheriffs  were  ap- 
pointed for  them,  till  rtt  length  when'in  1849  the  District  disappeared,  they  becam 
Sheriffs  of  a  County  (or  Union  of  Counties),  as  they  are  at  present. 

These  first  SheritTs  received  their  appointment  from  Sir  Guy  Carleton,  Lor 
Dorchester.  All  later  Sheriffs  received  theirs  from  the  Lieutenant-Governor  til 
1842;  then  till  1867,  from  the  Governor-General;  since  that  time,  f^om  the  Lieu 
tenant-Governor  of  the  Province. 

Our  office  of  Sheriff'  is  not  the  same  as  that  of  the  Sheriff  in  Scotland;!  ou 
system  in  this,  as  in»praetically  all  other  matters  relating  to  the  administration  of 
justice  is  derived  from  England. 

The  origin  of  the  office  in  England  is  hidden  in  the  depths  of  antiquity.  It 
may  be  said,  however,  that  it  was  established,  and  the  Sheriff  was  a  well-known 
officer,  when  the  common  law  of  England  was  in  the  making.  The  function  of  the 
Sheriff  in  those  remote  days  may  be  gathered  from  his  appellation  itself.  The 
word  "Sheriff"  came  from  two  Saxon  words  "  scir,"  a  shire,  and  "  gerefa  "  (the 
older  form  is  "giroefa"),  a  chief  magistrate,. a  '"reeve."  The  exact  authority  of 
tlie  gerefa  is  uncertain;  it  probably  varied  at  various  places  and  various  times. 

Before  the  Conquest  in  1066,  the  "  scirgerefa "  was  an  officer  of  high  rank 
who  was  the  representative  of  the  King  in  his  shire,  presided  at  the  shire-moot, 
and  was  responsible  for  the  due  administration  of  the  royal  estates  and  for  the  execu- 
tion of  the  law. 

At  the  Conquest  his  wings  were  clipped,  but  he  still  continued  to  have 
judicial  powers  exercisable  in  certain  Courts  (as  is  the  case  in  Scotland  to  this  day, 
where  the  Sheriff  depute  is  the  Judge  ordinary  constituted  by  the  Crown  over  a 
particular  division  of  the  County). 

Although  in  England  at  the  time  of  the  conquest  of  Canada  in  1759-60,  the 
Slicriff  exercised  certain  judicial  functions,  that  system  was  not  imported  into 
Canada ;  our  Sheriffs  never  were  and  are  not  now  Judges. 

But  the  English  Sheriff  had  the  three-fold  charge  (triplicem  custodiam.  Co. 
Litt.,  168 :  vitac  justitiae,  to  serve  process  and  to  return  indifferent  juries  for  the 
,tria!  of  men's  lives,  liberties,  lands  and  goods -yvita^  legis,  to  execute  process  am 
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make  execution,  which  is  the  life  of  the  law;  and  vitae  reipuhlicae,  to  keep  tha 
peace.  These  duties  were  aflBxed  to  the  office  of  sheriff  Jby  the  common  law,  and 
these  he  assumed  at  once  on  his  appointment;  these  the  Canadian  Sheriff  has  equally 
with  his  English  brother. 

As  to  his  appointment,  in  England  it  would  seem  that  originally  in  some 
counties  the  office  was  hereditary,  like  an  earldom.  Westmoreland  remained  in 
that  state  till  1850  when  the  hereditary  character  of  its  shrievalty  was  abolished 
by  Statute  13,  14  A'ict.,  cap,  80,  upon  the  death  of  the  last  Earl  of  Thanet, 
by  which  the  title  became  extinct — the  shrievalty  being  hereditary  in  this  family. 
Tl^e  result  of  a  shrievalty  being  hereditary  is  shown  by  the  curious  incident  that 
the  celebrated  Anne  Clifford,  Countess  of  Pembroke,  Dorset  and  Montgomery,  ex- 
ercised the  office  in  person,  and  as  Sheriff  sat  with  the  Judges  on  the  Bench  at  the 
Assizes  of  Appleby  about  1650  (1  Co.  Litt.,  326  n).  In  Scotland  the  hereditary 
nature  of  the  Sheriff's  office  had  come  to  an  end  long  before  1850,  i.e.,  in  1747, 
by  20  Geo.  II.,  cap.  43. 

In  many  other  shires  the  Sheriff  was  elected  by  the  freeholders :  there  are  cor- 
porations in  England  who  elect  their  Sheriffs  to  this  day,  e.g.,  London.  But  in 
most  cases  the  Sheriff  is  appointed  by  the  Crown  for  one  year  only. 

What  is  done  is  this:  in  November  each  year  the  Lord  Chancellor,  the  Chan- 
cellor of  the  Exchequer,  the  President  of  the  Privy  Council  and  otliers  of  the  Privy 
Council,  and  the  Lord  Chief  Justice  (or  some  of  them)  write  on  a  slip  of  parchment 
the  names  of  three  persons  fit  to  serve  as  Sheriff.  His  ^lajesty  pierces  the 
parchment  with  a  gold  bodkin  at  the  name  of  one.  This  one  is  "  pricked,''  i.e., 
nominated  Sheriff  for  the  year. 

Xone  of  these  old  time  formalities  was  ever  introduced  into  Canada — from  the 
,  very  beginning  of  British  rule,  the  Governor  was  given  the  power  to  appoint  sheriffs, 
and  that  power  exists  to-day  (R.S.O.  1914,  cap.  16,  section  2). 

As  long  ago  as  the  reign  of  Edward  II.,  in  1315,  it  was  provided  by  statute 
Ithat  no  one  should  be  appointed  sheriff  unless  he  had  lands  in  the  county  sufficient 
to  answer  the  King  and  his  people,  if  any  should  make  complaint  against  him. 
See  (1315)  9  Edw.  II.,  stat.  2,  the  *'  Statute  of  Sheriffs  "  made  at  Lincoln;  (1328) 
2  Edw.  III.,  cap.  4;  (1330)  4  Edw.  III.,  cap.  9,  etc.,  etc.  The  Sheriffs  must  have 
been  such  as  were  worth  watching,  as  we  find  this  enactment  repeated  again  and 
again;  but  even  this  does  not  seem  to  have  been  wholly  satisfactory,  for  in  1340, 
Parliament  enacted  that  Sheriffs  should  not  hold  office  more  than  one  year,  (1340) 
14  Edw.  III.,  cap.  7.  London  and  Middlesex,  and  such  counties  as  had  a  here- 
ditary Sheriff,  were  considered  to  be  exempted  from  this  statute,  notwithstanding 
(1368)  43  Edw.  III.,  cap.  9.  This  provision  for  a  yearly  tenure  of  office  was  never 
,  introduced  into  Canada. 

I         The  statutory  provision  that  the  Sheriff  should  have  sufficient  land  in  his 
I  County  was  in  full  force  in  1792,  when  the  English  law  was  introduced  into  Upper 
Canada.    It  may  be  that  it  was  rather  evaded  for  a  time;  but  in  1833,  the  Parlia- 
ment of  Upper  Canada,  by  the  Act  3  William  IV.,  cap.  9,  sec.  8,  provided  that  no 
person  should  thereafter  be  appointed  Sheriff  unless  he  had  real  estate  in  the  Pro- 
vince worth  £750  ($3,000)  above  incumbrances,  and  had  filed  his  own  affidavit  to 
I  that  effect.     In  addition  to  this  requirement,  the  Sheriff  had  to  enter  into  a  bond 
with  two  or  four  sufficient  sureties  for  £1,000  ($4,000)  in  the  more  populous  dis- 
tricts, and  £500  ($2,000)  in  those  less  so,  and  renew  it  every  four  years;  and  also 
•  substitute  a  new  surety  for  one  who  died,  left  the  Province  or  became  insolvent.    In 
1 1864,  the  statute  27-28  Vict.,  cap.  28,  abolished  the  real  estate  qualification  and  gave 
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in  no  case  to  bo  less  than  $4,000  or  more  than  $20,000.  At  present  the  inferior 
limit  is  $3,000,  and  th'^'O  is  no  superior  limit — R.S.O.  1914,  cap.  16,  sec.  12  (1). 

No  one  could  decline  the  office  of  Sheriff,  if  legally  appointed  thereto,  without 
incurring  liability  to  pay  a  stiff  fine.  The  English  Sheriff  in  the  course  of  time 
was  put  to  very  heavy  expense;  it  grew  to  be  the  established  custom  for  him  at  the 
Assize  time  to  keep  almost  an  open  table  for  those  attending  the  Assizes.  More- 
over, the  Judges  expected  a  handsome  present  from  him  when  they  entered  into 
his  County  officially — in  those  days  even  Judges  were  guilty  of  petty  "graft",  and 
sometimes  their  "graft''  was  not  petty.  (For  example,  the  celebrated  Francis  Bacon 
and,  later,  Lord  Macclesfield, , both  Chancellors,  were  convicted  of  receiving  very 
large  sums  of  money,  etc.,  which  they  should  never  have  touched.)  In  the  time  of 
the  Commonwealth  the  scandal,  like  many  another  venerable  iniquity,  was  venti- 
lated and  remedied.  On  the  Eestoration  in  1660,  the  evil  old  custom  again  raised 
its  head,  and  Parliament  was  forced  to  deal  with  the  matter.  In  1662,  the  Statute 
13,  14,  Car.  II,  cap.  21,  forbade  the  Sheriff  "  in  the  time  of  the  Assizes  .  .  . 
to  keep  or  maintain  .  .  .  One  or  more  Table  or  Tables  for  Receipt  or  Enter- 
tainment of  any  Person  or  Persons  resorting  to  the  said  Assizes  .  .  .  nor 
.  .  .  make  or  send  in  any  Present  to  any  Judge  or  Judges  of  Assizes  for  his  or 
their  Provision  nor  give  any  Gratuity  to  his  or  their  Officers  or  Servants  or  any 
of  them." 

The  size  of  the  Sheriff's  retinue  was  also  a  scandal.  This  statute  forbade  him 
having  more  than  forty  men-servants  in  livery  during  the  time  of  the  Assize, 
but  not  fewer  tliau  twenty  in  England  or  twelve  in  Wales. 

The  prohibitions  of  this  statute  were  in  full  force  in  England  in  1792,  and 
were  introduced  into  Upper  Canada.  I  know  of  no  case  in  which  they  have  ever 
been  violated  in  respect  of  keeping  open  table,  giving  presents  to  Judges  or  having 
more  than  forty  men  in  livery  at  the  Assizes;  but  many  times,  if  not  indeed  almost 
invariably,  the  prescribed  number  of  liveried  men-servants  has  not  been  forth- 
coming. This  statute  was  not  repealed  in  England  till  1863  in  part — wholly  in 
18«7.  It  has  not  been  formally  repealed  in  this  Province,  but  no  doubt  it  would 
be  considered  elfete.  Nevertheless,  I  do  not  advise  the  Sheriffs  to  give  presents  to 
Assize  Judges,  except  a  present  of  a  pair  of  white  gloves  when  his  gaol  contains  no 
prisoners  for  trial — that,  the  sole  relic  of  a  bad  old  custom,  may  well  be  retained 
to  remind  us  of  its  evil  origin ;  it  is  quite  innocent  in  the  present. 

The  troubles  of  Sheriffs  in  rendering  an  account  in  the  Exchequer  of  their 
stewardship  of  the  Royal  demesne,  1  do  not  touch  upon.  We  have  never  had  that 
practice  in  Canada ;  there  has  always  been  something  like  our  present  Crown  Lands 
Department. 

A  Sheriff  could  not  be  a  Knight  of  the  Shire  (that  is,  a  member  of  the  House 
of  Commons)  for  the  County  for  which  he  is  Sheriff.  The  writ  used  to  go  to 
him.  But  this  disability  was  not  against  being  a  member  for  another  County.  A 
very  early  Sheriff  of  the  Home  District,  which  included  all  the  territory  near  this 
city,  was  Alexander  Macdonell,  of  the  Glengarry  family  of  that  name.  He  became 
a  member  of  I'arliament  for  Glengarry  and  Prescott  in  the  Third  Parliament  of 
Upper  Canada  at  the  election  of  1800.  .  He  continued  in  office  till  1805,  when  he 
became  manager  of  Lord  Selkirk's  settlement  at  Baldoon,  near  Lake,  St.  Clair. 
(The  first  Sheriff'  of  the  Nassau  District,  which  in  1792  became  the  Home  Dis- 
trict, was  Gilbert  Tice,  appointed  in  1788).  The  prohibition  against  a  Sheriff  being 
a  member  of  the  Legislative  Assembly  is  now  to  be  found  in  R.S.O.  1914,  cap.  11, 
section  lO,  subsection  1.  substantially  the  same  as  the  legislation  of  1857,  20  Vict., 
can.  22.  softtion  3.  -m 


By  a  very  oJd  law  (1402)  4  Henry  IV.,  cap.  5,  "every  Sheriff  shall  abide  in 
proper  person  witliiu  liis  Bailiwick  for  the  time  that  he  shall  be  such  officer."  This 
lias  always  been  in  force  in  Upper  Canada,  as  it  was  in  England  till  1856. 

Away  back  in  the  13th  year  of  King  James  I.  (i.e.,  1615)  it  was  conceded  that 
rile  Sheriff  was  the  first  man  in  the  county  during  his  office,  taking  precedence  even 
of  noblemen.*  (Chune  v.  Pyot,  Michaelmas  Term,  XIII  Jacobi  in  Banco  Regis 
1  Eolle,  23 T.)  That  is  still  good  law,  subject  to  tables  of  precedence  which  may 
be  issued  by  competent  authority  and  to  another  consideration  now  to  be  men- 
tioned. When  and  where  Chune  v.  Pyot  was  argued,  the  Sheriff  was  really  the 
Judge  of  the  'County,  as  the  Scottish  Sheriff  still  is.  In  this  Province  we  have 
County  Judges  (not  the  same  person  as  the  Sheriff,  and  appointed  by  the  Dominion, 
not  the  Local,  Administration)  ;  and  while  there  is  no  decision  in  the  matter,  there 
can  be  no  doubt  of  tiie  County  Judges'  precedence.  In  the  table  of  precedence 
(Dom.  Stat.  1880,  pp.  XXII.,  XXIII.)  neither  County  Judge  nor  Sheriff  is  men- 
tioned, but  their  relative  status  cannot  be  doubtful.  Senators,  Members  of  the 
House  of  Commons  and  Members  of  the  Legislative  Assembly  are  given  precedence. 

Subject  to  this  table  (which  is  largely  social)  the  position  of  the  Sherfff  is  as 
it  always  was  in  England. 

Much  of  the  work  of  the  Sheriff's  office  is  done  by  under-sheriffs  and  bailiffs, 
whom  he  has  the  power  to  appoint ;  but  they  have  no  estate  or  interest  in  his  office 
and  he  is  responsible  for  their  acts.  He  al.*<o  appoints  the  Gaoler  of  the  County  Gaol, 
until  an  appointment  by  the  Lieutenant-Governor ;  and  in  some  cases  may  act  as 
gaoler  himself.  Full  provision  for  this  is  made  by  R.S.O.  1914,  cap.  293,  sections 
7  and  11. 

It  is  his  duty  to  appoint  and  control  the  Court  Crier  and  the  Constables  at  the 
sittings  of  the  High  Court  Division,  the  County  Court,  the  Court  of  General  Ses- 
sions and  of  all  other  Courts  at  which  his  ]u-ospnce  is  required — in  practice,  all 
but  the  Division  Court. 

Particular  attention  should  be  here  drawn  to  the  power  of  control  over  Criers, 
Constables,  etc.,  given  ])y  law  to  the  Sheriff.  In  too  many  cases  the  Crier,  who  should 
be  decently  clad  in  black,  with  a  white  neckcloth  and  a  plain  black  stuff  gown, 
neglects  to  dress  himself  properly.  It  is  the  duty  of  the  Sheriff  to  "  control "  him 
effectively  and  see  that  he  pays  due  respect  to  the  Court  and  his  office — if  the  Sheriff 
does  .not,  he  neglects  his  duty. 

The  case  of  Assize  Constables  is  not  quite  so  simple.  There  is  no  generally 
recognized  uniform  for  the  Constable,  and,  if  there  were,  it  would  not  be  fair  in  most 
instances  to  have  the  Constable  supply  one,  and  even  less  so  to  cast  this  burden 
upon  the  Sheriff.  Many  Counties,  however,  now  provide  a  decent  uniform  for  such 
constables,  to  be  worn  only  when  acting  as  such.  This  is  a  satisfactory  solution  of 
the  question ;  and  I  would  urge  all  Sheriffs  whose  Counties  have  not  yet  pro\  ided 
seemly  apparel  for  their  constables  to  use  their  influence  in  that  direction.  This  is 
not  a  mere  whim  or  caprice;  it  will  be  found  that  a  properly  uniformed  constabulary 
will  be  much  more  competent  to  keep  order,  etc.,  than  one  not  so  uniformed — even- 
town  and  city  knows  the  advantage  of  uniformed  police. 

The  advantage  of  uniformed  constables  is  all  too  little  known  and  appreciated 
by  County  Councils.  It  is  a  fact  well  established  that  one  uniformed  constable  is 
as  effective  in  the  Court-room  as  two  or  even  more  not  in  uniform — it  is  possible, 

*It  should  be  added  that  the  relative  precedence  in  England  of  the  Sheriff  and  the  Lord- 
Lieutenant  <who  was  first  heard  of  in  the  time  of  Henry  VIII.)  was  for  centuries  unsettled — in 
1904,  at  length,  the  Lord-Lieutenant  obtained  the  pa'^  by  Royal  decree.  In  Upper  Canada  there 
were  for  a  time  Lieutenants  of  Counties — I  do  not  find  any  claim  of  precedence  by  them. 


therefore,  largely  to  reduce  tlie  staff  when  uniforms  are  provided.    More  than  one 
County  in  Ontario  has  found  by  experience  that  the  expenditure  for  proper  uni- 
forms repays  itself  in  a  very  short  time  and  continues  to  keep  down  the  annuall 
expenditure  on  the  courts — it  pays  in  hard  cash  while  the  decorous  administration  oi-j 
justice  and  economy  both  point  in  the  same  direction. 

But  there  is  much  more  than  clothes  to  be  considered — the  constable  is  in 
court  to  pjeserve  decorum  and  order.  In  my  experience  at  Courts  of  Assize,  I  have 
some  times  found  the  constables  sitting  down,  lolling  in  their  seats,  gazing  out  of 
the  windows,  neglecting  their  first  duty.  I  have  myself  more  than  once  had  occa- 
sion to  rebuke  constables,  to  insist  upon  their  standing  up  and  keeping  their  eyes 
open — ^in  a  word,  doing  what  they  are  paid  for.  Constables  have  sometimes  resented 
my  remarks ;  they  sometimes  are  feeble  or  purblind  or  too  complaisant,  but  I  have 
always  said  that  if  a  man  is  not  physically  and  mentally  competent  to  do  a  constable's 
work,  he  should  not  have  a  constable's  pay.  The  labourer  is  worthy  of  his  hire,  but 
that  is  because  he  is  a  labourer,  not  a  shirk. 

The  duty  of  looking  after  constables  should  not  be  cast  on  the  Judge;  that 
is  the  Sheriff's  work,  part  of  what  he  is  paid  for;  and  (to  speak  plainly)  if  the  con- 
stables do  not  do  their  duty,  it  is  the  fault  of  the  Sheriff,  and  neither  Constable  nor 
Sheriff  should  be  paid.  When  a  Sheriff  appoints  a  constable  he  should  carefully 
instruct  him  as  to  his  duty ;  after  he  appoints  one,  he  should  keep  a  vigilant  eye  on 
him  and  see  that  he  does  it. 

It  has  been  the  law  of  England  ever  since  there  were  Circuit  Judges  that  the 
Sheriff  should  attend  them  in  his  County;  the  duty  is  that  regard  of  our  Sheriffs 
is  laid  down  in  the  Statute  R.S.O.  1914,  cap.  16,  section  28 :  "  The  Sheriff  shall 
give  his  attendance  upon  the  Judges  for  the  maintenance  of  good  order  in  His 
Majesty's  Courts  and  for  the  doing  and  executing  of  all  other  things  to  the  office 
of  Sheriff  in  such  case  appertaining." 

He  must  provide  (but  not  pay  for)  lodgings  for  the  Judge  (taking  instruc- 
tions from  the  Judge  if  necessary  in  that  regard).  He  must  meet  the  Judge  "at 
the  usual  place  " — in  our  Province,  since  the  introduction  of  railways  at  the  railway 
station.  In  England  he  must  go  in  state  to  meet  the  Judge  with  a  sufficient  re- 
tinue ;  not  many  years  ago  an  English  Judge  fined  a  Sheriff  for  not  bringing  a  suffi- 
ciently large  retinue  to  meet  him;  not  because  he  himself  was  thus  treated  with  in- 
sufficient respect,  but  because  his  office  as  Her  Majesty's  Justice  was  dishonoured. 
In  this  Province  it  has  long  been  the  custom  for  the  Sheriff  to  meet  the  Judge  with 
only  one  or  two  attendants,  and  that  is  considered  sufficient. 

The  Sheriff  must  during  the  whole  of  the  Assizes  be  in  constant  attendance  on 
tiie  Judge,  accompanying  him  to  and  from  the  Court — in  England,  but  not  here, 
the  same  duty  is  cast  also  upon  the  under-sheriff.  Of  course  this  must  be  taken 
reasonably  and  not  technically;  constant  personal  attendance  has  never  been  insisted 
upon,  but  the  Sheriff  must  be  always  within  call  unless  excused  by  the  Judge. 

Sometimes,  but  very  rarely — I  know  of  only  one  instance  in  our  history — it  may 
be  necessary  for  the  Sheriff  to  guard  the  Judge  against  physical  assault.  A  very  well- 
known  instance  occurred  in  the  United  States  when  a  Marshal  accompanying 
a  Justice  of  the  Supreme  Court  of  the  United  States  (Mr.  Justice  Field)  shot  dead 
a  former  Chief  Justice  of  California  (Terry)  who  was  about  to  attack,  probably  to 
kill,  the  Supreme  Court  Justice  upon  whom  the  Marshal  was  in  attendance. 

Nothing  of  such  an  extreme  character  has  ever  occurred  in  our  history;  but  that 
on  all  occasions  it  is  the  duty  of  the  Sheriff  to  take  care  for  the  safety  of  the  Judge 
is  beyond  question. 


A  certain  uniform  has  been  prescribed  by  long  custom  for  the  Sheriff  as  for 
the  Judge  and  tlie  Barrister.  The  costume  of  the  Judge  is  not  prescribed  by  any  law, 
any  statute,  any  rule  of  Court — nor  is  the  costume  of  tlie  Barrister.  Yet  an  Ontario 
Judge  would  not  hear  a  barrister  unless  he  were  properly  clothed  in  a  decent  black 
coat,  a  gown  of  stuff  or  silk  (according  as  he  was  an  Outer  Barrister  or  a  King's 
Counsel),  white  linen  and  a  white  cravat  or  white  bands;  no  Ontario  Judge  would 
(except  from  unavoidalile  accident)  dispense  justice  without  the  customary  garb; 
and  the  Sheriff  should  observe  the  proprieties  of  life  by  clothing  himself  in  accord- 
ance with  his  station.  Tlie  soldier  is  proud  of  his  uniform,  the  Judge  of  his,  why 
■  should  not  the  Sheriff  take  a  pride  in  his  ? 

Costs  too  much?  No  one  has  a  right  to  occupy  the  high  position  of  a  Sheriff 
.vho  desires  the  position  only  for  the  money  which  is  in  it;  if  he  cannot  afford  the 
uniform,  he  should  not  accept  the  place.  As  well  attend  a  formal  dinner  in  a  tweed 
^suit  and  yellow  boots  as  attend  Court  in  ordinary  attire. 

Some  years  ago  a  prominent  newspaper  man  asked  me,  "  Do  you  contend  that 
a  Slieriff  in  a  special  suit,  with  a  cocked  hat  and  a  sword,  has  any  more  influence 
with  a  Court-room  full  of  people  than  if  he  wore  a  tweed  suit  and  a  derby  ?"  I 
answered :  "  Undoubtedly — will  not  ten  men  in  uniform  be  more  successful  in  still- 
ing a  disorderly  crowd  than  fifty  without  ?  ^'  Formality,  decorum,  ceremony  have 
•^heir  uses.  1  remember  a  member  of  the  Bar  of  one  of  the  United  States  saying 
>  me  that  it  would  be  worth  millions  of  dollars  to  his  State  if  they  had  retained 
the  formality  he  saw  in  my  Court.  1  am  satisfied  that  there  is  less  perjury  by  far 
in  a  Court  presided  over  by  a  uniformed  Judge,  accompanied  by  a  uniformed 
Sheriff,  where  the  questions  are  asked  by  a  uniformed  lawyer,  than  in  a  Court 
where  all  uniform  is  wanting. 

But,  aside  from  the  question  of  usefulness,  a  Sheriff  should  have  a  proper  pride 
in  liis  position  and  office — the  oldest  office  in  Ontario.  It  is  an  honourable  position — 
noblesse  oblige — and  lie  should  do  all  in  his  power  to  make  and  keep  it  one  respected 
and  honoured.  The  uniform  of  a  sheriff  Avill  have  as  much  effect  in  this  regard  as 
the  uniform  of  the  General. 

The  duties  of  the  sheriff,  outside  of  what  I  have  already  considered,  are  in 
most  instances  laid  down  by  Statute,  and  I  do  not  enlarge  upon  them. 

I  conclude  by  expressing  the  hope  that  every  Sheriff  will  show  that  he  appre- 
ciates his  time-honoured  office,  and  will  he  worthy  of  the  position  which  has  come 
down  to  us  from  remote  antiquity — that  the  office  of  Sheriff  may  continue  to  be  one 
M-hioh  will  be  sought  and  exercised  by  the  patriot  and  the  gentleman. 
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-Ith  February,  1915. 
The  HoxduRABLK  W.  H.  Hearst, 

Prime  Minister  of  Ontario. 

Sir, — I  was  honoured  witli  your  iustructions  to  represent  the  Province  of 
'  >iitario  at  the  ceremonies  in  the  City  of  Xew  Orleans  held  in  commemoration  of 
le  One  Huudredth  Anniversary  of  the  Battle  of  Xew  Orleans  and  of  the  One 
Hundred  Years  of  Peace  which  beoran  with  the  end  of  that  Battle. 

Accompanied  by  Mrs.  Eiddell,  I  took  the  train  leaving  Xew  York  on  the 
rernoon  of  Tuesday,  January  5th,  1J)15,  and  met  on  the  same  train  E.  H. 
Scammell,  Estj.,  F.€.I.S.,  organizing  secretary,  and  C.  Cambie,  Esq.,  honorary 
treasurer  of  the  Canadian  Peace  Centenary  Association;  also  R.  Houle,  Esq.,  an 
Alderman  of  the  City  of  Montreal  who  had  been  officially  designated  by  that  City 
iis  its  representative,  and  J.  G.  Walsh,  Esq.,  of  the  same  cit)'.  There  were  also 
Mr.  John  A.  Stewart,  of  Xew  York,  Chairman  of  the  Executive  Committee  of  the 
American  Pearc  Centenary  Association,  and  the  Hon.  Oscar  Strauss,  of  Xew  York, 
former  Ameriran  Ambassador  to  Turkey  and  Secretary  of  the  United  States  De- 
partment of  Commerce  and  Lalx>r :  and  the  i)ersonal  representative  of  the  President 
>f  the  United  States,  ilr.  Andrew  J.  Peters.  Assistant  Secretary  of  the  Treasury. 

Arriving  at  Xew  Orleans  on  the  morning  of  Thursday,  January  7th,  we  were 
met  by  meml>ers  of  the  Reception  Committee  and  conducted  to  the  Hotgl 
Onmewald,  which  was  the  headquarters  of  the  General  Arrangement  Committee  of 
le  Celebration.  During  our  passage  through  the  streets  we  saw  what  for  an 
American  City  nmst  be  considered  a  novel  spectacle,  that  is,  from  end  to  end  of 
the  city  and  on  practically  all  the  streets,  on  almost  every  lamp  post  was  to  be  seen 
the  British  Flag  on  the  one  side,  flanked  by  the  American  Flag  on  the  other.  This 
struck  me  more  particularly  l)ecause  at  the  demonstration  in  Plattsburg  in  Sept- 
ranber,  1914,  which  I  attended  upon  the  invitation  of  the  Xew  York  State  Com- 
mittee, there  was  no  display  of  the  British  Flag,  the  only  time  that  it  was  in 
evidence  at  all  being  at  the  conclusion  of  the  historical  pageant.  At  Plattsburg. 
however,  there  was  manifested  the  strongest  feeling  of  friendship  towards  Canada 
and  the  Empire,  and  in  practically  every  quarter  it  was  clear  that  the  cause  of  the 
Allies  was  dear  to  the  heart  of  the  American  people  there  present.  I  speak,  there- 
fore, of  the  absonc-e  of  the  British  Flag  not  at  all  as  iiuluating  any  want  of  respect 
or  friendship  for  our  people,  but  simply  to  illustrate  the  different  manner  in  which 
that  respect  is  manifested  in  different  parts  of  the  American  Union. 

At  Plattsburg,  as  at  Xew  Orleans,-  we  Canadians  were  everwhere  made  to  feel 
that  the  real  celebration  was  not  so  much  of  the  battle  as  of  the  long  peace  which 
ilowed;  and  in  both  places  we  were  given  positions  of  honour  on  all  occasions, 
;!d  were  treated  throughout  as  favoured  guests. 

During  the  day  the  Canadian  party  was  joined  at  Xew  Orleans  by  His  Honour 
Ueorge  William  Brown,  Lieutenant-Governor  of  the  Province  of  Saskatchewan, 
with  Mrs.  Brown,  and  by  the  Honourable  J.  R.  Boyle.  Minister  of  Education  of  the 
Province  of  Alberta,  and  Mrs.  Boyle. 

On  the  evening  of  the  7th,  the  Daughters  of  ITTC  and  1812  gave  a  reception 
in  the  Gold  Room  of  the  Grunewald  Hotel,  to  which  the  'Canadians  were  invited. 
At  this  reception,  in  the  receiving  line  were  four  ladies  whose  fathers  had  fought 
on  the  battlefield  a  hundred  years  l>efore.     There  was  also  present  the  daughter  of 
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Admiral  Kaphael  Semmes,  Commander  of  the  Alabama,  whose  name  is  lield  in 
reverence  still  throughout  tlie  Southern  States — while  there  is  no  doubt  that  the 
South  is  now  as  loA'al  to  the  Union  as  an}'  other  part  of  the  United  States,  the 
memory  of  those  who  fought  for  separation  is  still  cherished. 

The  reception  was  an  exceedingly  brilliant  one,  and  was  attended  by  repre- 
sentatives, both  ladies  and  gentlemen,  from  all  the  States  of  the  Mississippi  Valley 
and  most  of  the  other  States  in  the  South. 

The  programme  of  Friday,  January  8th,  began  with  the  salute  of  twenty-one 
guns  by  the  Washington  Artillery,  the  salvo  being  so  timed  that  the  last  shot  was 
fired  exactly  one  liundred  years  after  the  last  cannon  was  discharged  from  the 
American  lines  a  century  before. 

At  ten  a.m.  a  reception  was  given  to  the  guests,  including  ourselves,  at  the 
City  Hall,  in  the  Mayor's  parlors,  by  Governor  Hall  of  Louisiana  and  the  Mayor 
of  the  City  of  ISTew  Orleans. 

The  denion?itration  of  the  day  was  of  course  at  the  Chalmette  Battlefield,  a 
short  distance  from  tlie  city.  At  ten-fifteen  the  Public  School  children  left  on 
train  from  the  terminal  station  in  Canal  Street  for  the  battlefield;  while  at  eleven 
a.m.  the  river  parade  on  the  Mississippi  Biver  for  the  'Chalmette  Battlefield  left 
the  head  of  Canal  Street,  led  by  the  official  committee  on  the  steamship  Hanover. 

The  waters  of  the  Mississippi  River  are  not  attractive,  being  brown  and  to  a 
Canadian  eye  dirty;  but  the  sail  itself  to  the  battlefield  was  exceedingly  in- 
teresting and  beautiful.  The  guests  and  other  official  dignitaries  were  carried 
in  a  special  boat,  and  were  landed  at  the  slips  adjacent  to  the  hattlefield,  about 
noon. 

The  exercises  there  were  very  long  but  at  the  same  time  very  interesting. 
Governor  Hall,  the  Governor  of  the  State  of  Louisiana,  made  the  opening  address 
of  welcome,  which  Avas  responded  to  by  Mr.  Peters,  the  representative  of  President 
Wilson,  and  also  by  the  personal  representative  of  His  Majesty,  H.  T.  Carew-Hunt, 
Esq.,  Consul-General  at  Xew  Orleans,  Avho  Ijad  been  appointed  by  His  Majesty  as 
his  Special  Representative  for  the  occasion. 

Andrew  Jackson  and  his  career  received  full  justice  in  the  oration  of  the  day, 
which  was  delivered  by  Mr.  Sanmel  M.  Wilson  of  Ijexington,  Ky. ;  and  other 
addresses  were  made,  namely,  by  AVilliam  C  Dufour  of  Xew  Orleans,  by  the 
former  President  of  the  United  States  Daughters  of  17TG  and  1812  and  the  present 
National  President  of  the  l^aughters  of  1812.  School  children  specially  trained 
sang  not  only  the  "  Star-Spangled  Banner '"  and  one  verse  of  "  America,"  but  also 
one  stanza  of  "'  God  Save  the  King,"  and  one  stanza  of  the  international  hymn,  which 
is  intended  to  be  sung  by  joint  gatherings  of  British  and  Americans,  and  is  sug- 
gestive of  the  real  kinship  and  unity  of  the  English-speaking  peoples.  These 
liymns  were  joined  in  heartily  by  very  many  of  the  enormous  crowd  present;  some, 
too,  joined  in  the  "Marseillaise,"  which  was  also  sung  by  the  children. 

The  monument  on  the  battlefield  which  was  to  be  unveiled- is  made  of  cut  stone, 
and  is  a  plain  and  unpretentious  column,  but  does  not  lack  in  grace  and  dignity. 
During  all  the  ceremonies  the  British  Flag  and  American  Flag,  of  equal  size,  were 
seen  unit^'d  at  the  base  of  the  colunm.  At  the  conclusion  they  were  disunited,  both 
raised  concurrently  to  the  summit  of  the  monument,  and  there  left  to  fly  side  by 
side  in  the  breeze. 

In  the  afternoon  there  was  a  race,  six  and  a  half  miles  long,  by  the  athletes  of 
the  Y.M.C.A.,  intended  to  replicate  the  historic  run  of  the  'Creoles  from  Fort  St. 
John — ^now  Spanish  Fort — when  called  to  arms  on  the  invasion  in  1814.     It  may 
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be  that  I  am  influenced  by  local  patriotism,  but  it  did  not  seem»to  me  that  the 
Louisiana  atliletes  were  quite  equal  to  our  owti,  as  we  see  them  daily  in  Toronto 
during  the  season. 

In  the  evening,  military  band  concerts  were  given  in  both  Jackson  and 
Lafayette  Sqiiares;  a  militan-  ball  was  given  at  the  Washington  Artillery  Hall; 
but  the  most  interesting  event  was  at  the  Atheneum,  where,  before  an  audience  of 
soldiers  and  sailors  in  uniform,  and  fashionably  dressed  society  from  all  parts  of 
the  Union,  the  pupils  of  the  Jackson  School,  assisted  by  a  few  of  the  younger 
social  set,  reproduced,  in  living  tableaux,  street  and  home  scenes  in  Xew  Orleans  a 
hundred  years  ago.  The  stage  of  the  Atheneum  was  set  with  scenery  showing  the 
city  as  a  village — the  auditorium  decorated  with  branches  of  live  oak,  viue  and 
palms.  The  tableaux  were  intended  to  represent  the  homes  at  Xew  Orleans  at  the 
time  of  the  British  invasion,  the  encampment  of  Jackson's  soldiers,  and  the  street 
scene  after  his  victory.  The  scenes  were  very  animated  and  charming,  and 
elicited  well-deserved  applause. 

On  Saturday  morning  early,  began  the  parade  through  the  streets  of  American 
soldiers  and  sailors,  who  marched  to  the  strains  of  '*  It's  a  Long  Way  to  Tipperary." 
In  line  were  the  seventh  and  fourth  regiments  of  the  United  States  Infantrv'  with 
their  band,  sailors  and  marines  from  the  battleship  Rhode  Island,  with  a  band, 
Louisiana  National  Guard,  Louisiana  Xaval  Militia,  and  a  Battalion  of  Wash- 
ington artillerj-.  The  section  of  the  parade  which  perhaps  attracted  most  attention 
was  what  is  called  a  "  Jackass  Battery.''  This  is  a  mountain  battery  of  the  regular 
army,  and  is  so  called  because  the  guns,  taken  apart,  are  loaded  on  the  backs  of 
mules. 

These  forces  were  at  the  City  Hall  reviewed  by  the  Governor  of  Louisiana  and 
staff,  the  representatives  of  His  Majesty  and  of  President  Wilson,  the  Admiral 
commanding  the  fourth  division  of  the  Atlantic  fleet.  Lieutenant- Colonel  Hassell 
of  the  British  army,  a  number  of  the  officers  of  the  United  States  army,  the  Mayor 
of  the  city,  and  the  Canadian  representatives. 

Immediately  after  the  parade  the  statue  of  Henry  Clay  in  Lafayette  Square 
was  decorated  by  the  Kentucky  Society  of  Louisiana,  and  at  Jackson  Square  the 
statue  of  General  Andrew  Jackson  was  decorated  by  a  Ladies'  Association. 

In  the  afternoon  Battle  Abbey,  a  new  addition  to  the  Louisiana  museum  and 
devoted  to  relics  and  docimients  portraying  Louisiana's  part  in  the  development  of 
the  south-west,  was  formally  dedicated.  This  Abbey  has  already  a  considerable 
number  of  the  relics  of  the  early  times  in  New  Orleans, 

A  reception  was  given  on  Saturday  afternoon  in  the  Cabildo,  the  old  Spanish 
headquarters,  by  the  Louisiana  Society  of  Colonial  Dames,  and  another  by  the 
members  of  the  Louisiana  Supreme  Court;  while,  later  on,  the  old  Ursulines 
Convent  was  visited,  at  wliich  a  commemoration  tablet  was  unveiled. 

In  the  evening  the  military  concerts  in  Jackson  and  Lafayette  Squares  were 
repeated,  and  in  Lafayette  Square  the  concert  was  followed  by  a  display  of 
fireworks. 

At  the  Grunewald  Hotel  on  Saturday  evening  at  7,30  began  the  International 
Peace  Banquet,  which  lasted  for  several  hours.  The  banquet  itself  was  very 
elaborate;  the  banqueting  room  being  decorated  with  American  and  British  flags, 
the  British  flag  occupying  the  place  of  honour  behind  the  head  of  the  table, 
flanked  and  wreathed  by  American  flags.  The  toast  to  The  President  was  res- 
ponded to  by  Mr,  Peters;  that  of  the  King  by  Mr.  Carew-Hunt,  Governor 
Hall  replied  to  the  toast  of  The  State  of  Louisiana;  Mayor  Behrman  answered 
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for   New   Orleans;   Major-General   Bdl   ior   The   Army;    Hear   Admiral    McLeaa^ 
for   the    Navy;    and    Ur.    Gaillard    Hunt,    of    Washington,    spoke    on    "Andrew] 
Jackson  in  History.'"     I  was  asked  to  si)eak  on  "  A  Canadian's  View  of  the  Battle 
of  Xew  Orleans,*'  and  I  transmit  with  this  report  a  copy  of  my  remarks.       Thei 
outstanding  speeches  of  the  banquet  were  those  of  Lieutenant-Governor  Brown,, 
who  sjjoke  for  New  Canada,  and  Mr.  Oscar  Strauss,  who  spoke  on  the  Centenary 
of  Peace.     Both  addresses  were  of  a  very  high  character,  and  well  deserve  preser- 
vation.    No  report,  however,  was  taken  of  these  addresses,  and  I  have  not  the' 
manuscripts,  if  any  exist. 

Mr.  Scammell,  who  was  called  upon  to  respond  to  the  toast  of  The  Ladies, 
presented  a  large  and  beautiful  British  flag  to  the  United  States  Daughters  of 
1812,  accompanying  it  with  the  hope  that  a  hundred  years  thereafter  this  fla-g 
might  be  used  in  the  celebration  of  another  centenary  of  peace. 

"  The  Maple  Leaf,"  described  as  the  national  song  of  Canada,  Avas  sung  with 
as  much  vigour  as  "  The  Star  Spangled  Banner  "  or  as  "  Maryland,  my  Maryland  " : 
and  "  God  Save  the  King  "'  as  vigorously  as  '^  America."  The  first  song  sung  was 
the  International  Hymn,  which  indicates  the  amity  and  union  of  the  Empire  and 
the  Republic. 

On  Sunday,  Jajiuary  lUth,  Mr.  Scammell  paid  tribute  to  the  memory  of 
Andrew  Jackson  by  hanging  on  the  right  arm  of  his  statute  in  Jackson  Square  a 
large  and  beautiful  evergreen  wreath,  to  which  was  attached  a  note  in  the  following 
terms :  "  It  is  our  wish  that  the  peace  which  has  lasted  for  a  century  shall  continue 
for  ever.  THE  BRITISH  LEGATION.''  During  this  ceremony  the  sailors  and 
marines  of  the  United  States  ship  Rhode  Island  stood  by  the  park  entrance  with 
their  amis  held  at  salute. 

The  main  celebration,  however,  was  in  the  St.  Louis  Cathedral.  An  amphi- 
theatre was  arranged  on  each  side  of  the  entrance  to  the  Cathedral,  stretching 
across  the  street  to  Jackson  Square.  In  the  Square,  the  crowning  of  Andrew 
Jackson  a  hundred  years  ago  in  the  old  Place  d'Armes  was  as  nearly  as  possible  re- 
produced with  exactitude;  A  young  gentleman  representing  General  Jackson  was 
presented  by  young  ladies  with  a  palm  of  victory,  and  then,  proceeding  to  the  door 
of  the  Cathedral,  he  was  met  by  the  Bishop,  and  a  laurel  crown  was  placed  upon  his 
head  by  the  Right  Reverend  Prelate.  The  great  crowd  then  entered  the  historic 
St.  Louis  Cathedral,  Canadians  being,  ns  at  other  times,  given  precedence. 

Owing  to  the  age  of  the  Cathedral,  it  was  deemed  unwise  to  attempt  to  use 
the  galleries,  but  the  lower  floor  was  filled  to  its  utmost  capacity.  What  was  very 
noticeable  and  significant  was  that  over  the  high  altar  floated  the  American  and 
British  flags  side  by  side,  and  that  these  flags  were  found  united  here  and  there 
throughout  the  edifice.  No  other  flag  was  to  be  seen,  with  the  exception  of  the 
Papal  flag  and  one  French  tricolor.  The  special  music  was  most  impressive;  but 
perhaps  the  most  striking  feature  was  the  march  of  two  battalions  of  the  Seventh 
Regiment  of  the  United  States  Army  down  the  main  aisle  to  the  tune  of  "  Onward, 
Christian  Soldiers." 

A  solemn  Pontifical  high  mass  was  celebrated,  and  the  Te  Deum  was  reverently 
chanted,  alternate  verses  being  sung  by  priests  in,  the  sanctuary  and  a  very  large 
and  excellently  trained  choir  in  the  gallery. 

When  afternoon  came,  there  was  a  parade  of  civic  and  fraternal  societies,  com- 
posed of  Masonic  bodies  of  various  ranks,  Woodmen  of  the  World,  Knights  of 
Columbus,   Elks,   Druids,   Loyal    Order  of   Moose,   United   American   Mechanics 
(Junior    Order),    kc.       I    Avas    informed    that    there    is    some    rivalry    in     New     1 
Orleans  between  the  Knights  of  Columbus,  a  Roman  Catholic  organization,  and  the     I 
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Masonic  Order,  to  which  few  if  any  Roman  Catholics  belong;  which  resulted  in 
both  organizations  exhibiting  their  full  strength.  The  parade  was  elaborate  and 
very  beautiful,  although  somewhat  marred  by  rain. 

'  This  terminated  the  official  demonstrations.  On  Monday,  however,  some  of 
the  Canadian  representatives  honoured  the  memory  of  General  Pakenham  by 
placing  a  wreath  on  the  farm-house  which  had  been  his  headquarters  on  the  fatal 
day  when  he  received  his  death  wounct  I  cannot  do  better  than  copy  here  what 
is  said  of  the  demonstration  by  a  local  paper,  the  Xew  Orleans  Daily  States : 
'  "  Overlooked  and  almost  entirely  forgotten,  the  memory  of  the  loser  in  the 
battle  of  New  Orleans  went  practically  unrecalled  through  the  elaborate  centennial 
ceremonies  in  honor  of  the  victor— unrecalled  until  Monday  afternoon,  when  a 
small  but  none  the  less  impressive  memorial  party,  consisting  of  two  men  and  two 
women,  journeyed  below  the  battletield  to  honor  the  spot  that  had  received  his 
life-blood. 

"Completely  hidden  in  a  grove  of  sheltering  oak  trees  and  covered  with  a 
century's  vegetation,  the  charred  and  cnmibling  ruins  of  the  little  farm  house 
that  once  had  been  General  Pakenham's  headquarters,  and  in  which  the  brave  Irish 
General  had  died,  were  momentarily  disturbed  while  the  small  delegation  placed 
a  wreath  on  the  crumbling  walls.  *  There  were  no  idle  speeches,  no  strains  of 
martial  music,  no  thundering  of  guns,  nothing  but  the  sigh  of  the  wind  through  the 
moss-hung  oaks ;  yet  the  very  simplicity ^jf  the  ceremony  lent  it  a  grandeur  beyond 
the  need  of  human  noise. 

"  A  failure  in  a  military  sense,  perhaps,  yet  a  hero  by  virtue  of  having  given 
his  life  to  liis  country,  no  thoughtlessness  of  a  world  which  judges  by  accomplish- 
ments alone  can  slur  his  memory. 

"  Those  who  made  up  the  party  were :  Hon.  J.  R.  Boyle.  Minister  of  Education 
for  the  Province  of  Alberta:  E.  H.  Scammell,  of  Ottawa:  Mrs.  J.  R.  Boyle;  and 
Mrs.  W.  0.  Hart,  of  this  city,  who  went  as  guide." 

This  article  not  unfairly  represents  the  attitude  of  the  whole  press  of  New- 
Orleans  towards  the  British  soldiery  and  their  gallantry  upon  the  occasion  of  the 
disaster  a  hundred  years  ago. 

In  conclusion  I  should  like  to  add  a  statement  of  what  struck  me  most  on  this 
visit  to  New  Orleans : 

First,  the  extraordinary  display  of  Bnii.<ii  flags  of  which  I  have  already 
spoken.  I  was  informed  that  there  was  a  small  but  very  active  body  of  German- 
Americans,  German  sympathizers,  who  objected  to  this  use  of  our  ensign  and 
refused  to  take  part  in  the  demonstration :  but  they  were  hopelessly  outnumbered. 

Secondly,  the  warm  appreciation  of  the  part  taken  in  the  celebration  by  Canada 
and  Canadians.  Nothing  was  left  undone  to  make  our  visit  pleasant  and  to 
manifest  to  us  the  strength  of  affection  which  the  people  of  Louisiana  have  for  our 
country. 

Thirdly,  the  overwhelming  sentiment  in  favour  of  the  cause  of  the  Allies 
during  the  present  juncture.  On  this  I  must  of  course  speak  with  some  diffidence, 
as  it  is  not  at  all  likely  that  German  smjpathizers  would  express  their  senti- 
ments to  a  Canadian.  However,  I  used  every  means,  by  keeping  my  eyes  and  ears 
open,  to  ascertain  what  view  the  people  of  that  part  of  the  country  held  as  to  the 
merits  of  the  present  war;  and  I  received  many  assurances,  quite  unsolicited  and 
most  of  them  not  in  answer  to  questions,  that  the  people,  at  least  of  that  part  of 
the  United  States,  were  very  largely  with  us.  An  editor  of  a  prominent  paper, 
in  one  of  the  best-known  cities  of  Mississippi,  assured  me  that  more  than  ninety- 
five  per  cent,  of  the  people  of  the  !\Iississippi  Valley  were  in  favour  of  Britain  and 
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Fourthly.  Even  the  small  minority  whose  sympathies  were  on  the  German 
side,  were  thoroughly  determined,  as  I  was  assured,  that  the  United  States  should 
have  peace  with  Britain.  Outside  of  an  occasional  fire-eater — that  class  is  found 
in  all  countries — it  seems  to  me  that  the  unanimous  sentiment  of  the  United  States 
is  for  continued  amity  with  our  Empire;  and  this,  I  venture  to  think,  is  one  of 
the  strongest  grounds  upon  which  we  should  build  our  hopes  for  ultimate  world 
peace. 

I  would  conclude  by  saying  that  I  have  been  in  many  of  the  States  of  the 
Union  since  the  war  broke  out,  and  in  none  of  them  have  I  found  any  different 
sentiment. 

Enclosed  herewith  is  copy  of  a  letter  sent  to  me  by  Dr.  Falconer,  President 
of  the  University  of  Toronto.  I  was  fortunately  able  to  deliver  his  message  and  to 
be  favored  with  a  corresponding  message  from  the  Tulane  University  of  Louisiana. 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  servant, 

WILLIAM  RENWICK  RIDDELL. 


I 


President's  Office,  University  of  Toronto, 

December  23rd,  1914. 

My  Dear  Mr.  Justice  Riddell^ — I  am  glad  to  know  that  you  have  been    i 
officially  appointed  by  the  Government  to  represent  them  at  the  centenary  celebra- 1 
tion  at  New  Orleans  in  connection  with  the  hundred  years  of  peace  existing  between  ' 
the  two  countries.     Of  the  various  organizations  and  institutions  that  are  con- 
nected with  these  celebrations  none  should  be  more  deeply  interested  in   their 
successful  issue  than  the  universities  of  the  land.     Literature,  learning,  science, 
and  civilization  do  not  belong  to  any  one  country.     Modern  culture  should  be 
international,  with  of  course  its  own  national  phases  and  inspiration.     Therefore. 
in  the  University  of  Toronto  we  rejoice  greatly  in  the  continued  good-will  between 
these  two  great  English-speaking  countries,  a  good-will  that  is  constantly  increased 
by  the  reciprocal  advantages  that  come  to  members  of  our  universities  through 
fraternal  intercourse  at  meetings  of  learned  societies  and  at  university  celebrations. 
We  have  learned  a  great  deal  from  the  universities  of  the  United  States.      They 
have  on  their  staffs  many  of  our  graduates.    Though  we  have  our  own  ideals  andj 
pursue  our  ovm  course,  the  intimacy  between  the  universities  of  the  United  Stat 
and  Canada  has  been  for  many  years  very  strong,  and  I  hope  that  with  the  growtl 
of  mutual  respect  this  intimacy  will  not  only  be  maintained  but  increased  in  tl 
years  to  come.     Will  you  as  the  representative  from  our  Senate  convey  our  greeting 
to  those  gathered  in  the  celebrations? 

Yours  sincerely, 

(Sgd.)  RoBT.  A.  Falconer, 

Hon.  Mr.  Justice  W.  R.  Riddell,  President. 

Toronto. 
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A  CANADIAN'S  YIEW  OF  THE  BATTLE  OP  NEW  OBLEANS. 

-^.^dress  delivered  at  International  Peiice  Banquet  by  the  Honourable  William 
Benwick  Biddell.  LL.D.,  F.R.  Hist.  Soc.,  etc..  Justice  of  the  Supreme  Court 
of  Ontario. 


I  have  the  very  great  honour  and  pleasure  of  representing  here  Ontario,  the 
Queen  Province  of  the  Dominion,  and  in  that  capacity  of  bringing  to  the  people  of 
the  United  States  and  especially  to  the  people  of  the  State  of  Louisiana  the  hearty 
greetings  of  their  northern  sister. 

It  is  well  for  us  to  be  here. 

Pleasant  it  is  after  leaving  my  beautiful  Province,  clad  in  her  Christmas  attire 

"iof  immaculate  white,  to  come  to  this  more  southern  land  of  fervid  sunshine; 

pleasant  to  travel  many  hundreds  of  miles  through  a  friendly  land;  but  most 

pleasant  of  aU  to  find  at  the  end  of  the  journey  a  warm  and  cordial  reception  by 

men  of  our  own  race  and  speech — our  kin  and  very  brethren. 

You,  sir,  have  spoken  of  us  Canadians  coming  such  a  long  way  from  home  to 
ist  on  this  occasion.  We  have  indeed  come  a  long  way;  but  for  my  brother  and 
c..rer  Canadians,  as  for  myself,  I  decline  to  accept  the  statement  that  we  are 
from  home.    Behind  you  hangs  the  flag  of  our  Empire, 

''  The  flag  that  braved  a  thousand  years. 
The  battle  and  the  breeze," 

"  Our  glorious  semper  eadem. 
The  banner  of  our  pride." 

It  is  wreathed  all  round  by  another  flag  which  we  all  know  and  look  upon  as 
next  to  our  own — ^^both  with  the  same  red,  white  and  blue,  though  differently 
arranged : 

"'  In  precious  blood  its  red  is  dyed. 

Its  white  is  Honour's  sign. 

In  weal  or  ruth  its  blue  is  truth. 

Its  might  the  power  divine." 

Throughout  your  streets  waves  our  Union  Jack  side  by  side  with  your  idolized 
Old  Glory;  and  in  the  lan^  in  which  that  flag  can  rest  secure  guarded  on  either 
hand  by  the  flag  of  the  land,  where  that  flag  can  wave  secure  from  insult  and 
cavil  because  waving  in  harmony  with  that  of  the  country  itself,  a  Canadian 
cannot  be  an  alien,  but  finds  himself  at  home.  We  are  bone  of  your  bone  and  flesh 
of  your  flesh. 

The  occasion  enhances  the  pleasure  which  a  visit  to  New  Orleans  must  needs 
give  a  Canadian.  We  have  for  more  than  two  years  been  celebrating  the  centennial 
of  battles,  victories  on  one  side  or  the  other,  in  that  inconsequent  fratricidal  strife 
of  one  hundred  years  ago.  Yesterday  was  the  centennial  of  the  Battle  of  New 
Orleans,  and  there  will  be  no  more  to  be  celebrated — it  is  quite  too  much  to 
expect  that  our  friends  of  Alabama  will  invite  us  to  celebrate  with  them  the  last 
military  operation  of  the  war,  when,  on  the  12th  February,  1815,  "the  garrison" 
1  of  the  Fort  near  Mobile,  "  consisting  of  400  men  of  the  2nd  American  Begiment," 
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after  the  surrender  of  the  day  before,  "  marched  out  with  all  the  honours  of  w< 
and  laid  down  their  arms  upon  the  glacis,"  We  are  through  with  battles; 
while  I  am  glad  to  do  full  honour  to  the  gallant  men  who  fought  on  either  side,^ 
rejoice  that  we  have  no  more  battles  to  celebrate.  What  we  celebrate  now-  ai 
to-night  is  not  the  war  and  the  struggle  between  our  peoples,  not  the  last  bat 
our  peoples  fought  against  each  other,  but  the  beginning  of  that  century  of  peac 
which  is  their  pride  and  boast. 

You  have  said  that  never  during  that  century  has  either  country  seen  withi 
its  territory  armed  forc-es  of  the  other.     That  is  not  strictly  correct.     The  oth€ 
day  a  colonel  of  the  United  States  Army  told  me  that  he  expected  the  following 
week  to  march  his  command  four  miles  in  Canada.     I  replied  that  he  might,  ^ 
he  would,  march  them  four  thousand  miles  in  Canada,  and  receive  a  welcome 
every  mile.    This  was,  however,  a  friendly  and  not  a  hostile  raid. 

N'ot  many  months  ago,  speaking  on  a  similar  occasion  at  Plattsburg,  I  sai^ 
that  the  battle  of  Plattsburg  made  the  Treaty  of  Peace  possible,  because  it  had  it 
effect  in  bringing  the  British  to  moderate  their  demands  so  that  terms  honourable 
to  all  could  be  agreed  upon — Peace  with  Honour  could  be  secured.  The  Battle  oi 
Plattsburg  made  the  Peace  possible;  the  Battle  of  New  Orleans,  in  my  view,  made 
it  palatable  and  therefore  permanent.  In  saying  this,  I  do  not  affect  to  give  the 
official  Canadian  view — if  there  is  such  a  view — not  the  Canadian  view,  but  one 
Canadian's  view,  which  may  or  may  not  recommend  itself  to  others,  Canadians  of 
otherwise. 

In  considering  the  course  of  that  extraordinary  last  "  Anglo-Saxon  War "  I 
have  found  it  well  to  study  chiefly  the  writings  of  Americans,  contemporary  and 
subsequent.  The  Canadian  writers  are  wont  to  magnify  all  the  circumstances  of 
that  war — not  uiinaturally,  since  their  land  it  was  which  suffered  most  from  its 
ravages ;  their  land  it  was  whose  development  was  delayed  a  quarter  of  a  century  or 
more  by  that  war.  The  English  writers,  on  the  other  hand,  cannot  be  got  to  look 
upon  it  as  of  any  consequence;  they  seem  to  regard  it  at  the  worst  and  at  most  ae 
an  inconvenient  and  regrettable  but  unimportant  episode  in  the  midst  of  a  life  and 
death  struggle  with  an  li^mperor  determined  to  achieve  world  power  and  backed  by 
a  people  unanimous — enthusiastically  unanimous — ^in  his  support.  I  do  not  mean 
to  say  that  American  writers  are  impartial;  they  are  not;  but  from  them  the  facts 
can  be  gathered,  and,  by  allowing  a  judicious  discount,  their  inter-relation  and 
significance  can  be  fairly  arrived  at. 

From  American  sources  it  is  plain  that  the  war  was  not  popular  in  -New 
England  and  New  York.  The  ships  in  Boston  harbour  hung  their  flags  at  half- 
mast  when  war  was  declared ;  the  administration  from  the  beginning  to  the  end 
came  in  for  unlimited  criticism  and  what  we  in  thi*  more  gentle  and  considerate 
age  would  call  abuse.  The  East  did  not  contribute  many  troops,  comparatively 
speaking,  until  invasion  was  threatened  on  her  own  shores,  and  then  rather  f'^r 
protection  than  attack. 

The  mainspring  of  the  war  was  Henry  Clay,  the  "Mill-Boy  of  the  Slashes  "'J 
his  War  Hawk  Party  were  its  most  ardent  advocates;  and  the  charge  of  Madison's 
political  opponents  that  the  declaration  of  war  was  for  political  purposes  must  be 
discounted  so  far  at  least  as  it  refers  to  any  political  scheme  of  the  PresidcT)!  < 
own. 

Madison,  then,  was  very  wise  to  send  Henry  Clay  as  one  of  the  Americin 
Commissioners  to  consider  the  terms  of  peace;  and  Clay  had  an  infinitely  difficult 
task  to  perform.     He  probably  did  not  himself  desire  peace — at  least  not  for  a 


1915  HOXOUEABLE  MIJ.  JUSTICt:  lUDDELL.  11 

:ime;  his  party  certainly  did  not,  unless  the  humiliation  of  Britain  accompanied  or 
jreceded  it.  He  Avas  compelled  nevertheless  to  work  for  peace  ostensibly;  he  could 
lot  take  an  open  stand  against  the  peace  desiderated  by  his  Government. 

After  the  instructions  of  the  President  to  the  American  Commissioners  to 
give  up  the  demand  that  Britain  should  formally  abandon  her  claim  to  search 
American  ships  on  the  high  seas  and  to  take  therefrom  British-born  sailors,  settle- 
uent  on  the  basis  of  status  quo  ante  helium  was  well  in  sight.  Two  things  were 
0  be  feared;  the  anger  of  the  West  and  the  jibe  of  the  East.  That  the  East  would 
,5neer  was  certain.  Witness  what  was  said  in  the  Xew  York  Evening  Post  of 
N'ovember  nth,  18U: 

"Thomas  Jeffer^^  deputed  two  Ministers  to  Great  Britain  for  the 
ostensible  purpose  of  negotiating  a  treaty  with  that  power.  These  men, 
Messrs,  Munroe  and  Pinkney,  high  in  the  favour  of  the  President,  concluded 
a  treaty  with  the  British  Commissioners  on  the  31st  December,  1806.  This 
treaty,  on  its  arrival  in  this  country,  Mr.  Jefferson  rejected  because  it 
contained  no  stipulation  on  the  part  of  Great  Britain  to  relinquish  the 
right  to  search  merchant  vessels  for  deserters;  rejected  it,  too,  without  lay- 
ing it  before  the  Senate,  thus  assuming  the  sole  responsibility  of  all  the 
evil  which  might  follow. 

''  This  peremptory  rejection  by  Mr.  Jefferson  of  a  treaty  which,  if 
accepted,  would  probably  have  invigorated  our  commerce  and  given  a  new 
impulse  to  our  prosperity,  was  universally  considered  as  indicating  on  the 
part  of  this  Government,  so  long  as  democracy  wielded  it,  an  unalterable 
determination  never  to  conclude  a  treaty  with  England  until  she  formally 
surrendered  the  right  of  search.    Xow  mark  the  contrast: 

"  James  Madison,  appoints  five  Commissioners  to  proceed  to  Europe  to 
negotiate  a  treaty  with  this  same  Great  Britain,  and  in  his  private  instruc- 
tions to  them  relative  to  the  manner  of  conducting  the  negotiation,  is  the 
following  passage :  *  On  mature  deliberation,  it  has  been  decided,  that 
under  all  the  circumstances  above  alluded  to,  incident  to  a  prosecution  of 
the  war,  you  may  omit  any  stipulation  on  the  subject  of  imprej^sment,  if 
found  indispensably  necessary  to  terminate  it.' 

''  Thus  we  see  that  after  a  period  of  seven  years,  in  which  the  country 
has  groaned  under  embargoes,  non-importation  and  non-intercourse  acts, 
with  a  large  progeny  of  enforcing  laws,  abridging  and  almost  annihilating 
civil  liberty,  a  period  of  three  years  of  which  has  been  marked  by  a  dis- 
astrous war,  Madison  is  compelled  to  abandon  his  predecessor's  ground,  and 
solicit  the  very  tenns  which  Jefferson  rejected.'*' 

And  the  Xew  York  Evening  I'osf  was  l)v  no  means  the  most  wasjjish  of  the 
I" astern  journals. 

But  if  peace  should  not  be  obtained,  the  danger  in  that  part  of  the  country 
■^eemed  even  more  threatening.  More  than  one  paper  urged  the  legality,  and  more 
than  hinted  the  advisability  of  the  Xorth-East  withdrawing  from  the  Union.  The 
(Connecticut  Spectator,  the  Boston  Gazette,  the  Boston  Daily  Advertiser,  and 
jPortsmouth  Oracle  were  outspoken,  while  the  more  conservative  Hartford  Courant 
and  Columbia  Centinel  were  not  far  behind.  Calhoun  was  by  no  means  the  fir^fi 
Xiillifier:  and  it  is  not  at  all  unlikely  that  there  was  more  in  the  Hartford  Con- 
vention than  its  annalist  permits  us  to  see. 

In  that  part  of  the  country,  there  was  no  great  loss  of  popularity  to  be  feared 
the  signing  of  a  Peace  Treaty.    In  the  South  and  West,  however,  peace  without 
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the  liumiliatioii  of  Britain  was  certain  to  cause  an  outbreak  of  angry  passion.  No 
one  could  forget  the  treatment  meted  out  twenty  years  before  to  John  Jay  when 
he  returned  with  a  treaty  which  did  not  fulfil  the  hopes  of  a  large  party  in  the 
United  States. 

John  Jay,  of  whom  Daniel  Webster  said:  "When  the  spotless  ermine  of  the 
judicial  robe  fell  on  John  Jay,  it  touched  nothing  less  spotless  than  itself  " — John 
Jay,  the  Chief  Justice  of  the  United  States,  was  openly  charged  with  selling  his 
country;  he  was  accused  of  tlie  worst  aiul  most  despicable  motives;  he  was  hanged  in 
effigy;  he  lost  the  dearest  hope  of  his  heart,  the  Presidency  of  the  United  States^ 
because  he  had  not  achieved  the  impossible  and  had  not  brought  home  a  treafl 
which  Britain  refused  to  give.  J 

All  this,  the  Commissions  knew — and  it  is  to  the  credit  of  all  of  them-| 
most,  perhaps,  to  the  credit  of  Henry  Clay — that  they  affixed  their  signatures  to  i 
treaty  which  bade  fair  to  engulf  them  all  in  popular  opprobrium.  In  my  humblj 
judgment  Henry  Clay  has  never  received  the  credit  which  is  his  due  for  this 
of  self-abnegation. 

Had  there  been  an  Atlantic  Cable  at  that  time  it  is  more  than  likely  that  th^ 
Commissioners  would  have  been  received  with  execration;  but  before  news  of  the 
Treaty  reached  the  Eepublic  the  whole  atmosphere  was  changed.  Pakenham's 
attack  on  Xew  Orleans  had  been  repulsed;  the  riflemen  of  the  Mississippi  valley 
had  verified  the  boast  of  their  admired  leader  that  they  were  a  match,  and  more 
than  a  match,  for  Britain's  best  and  bravest;  the  Red  Coat  had  again  been 
defeated  by  the  Butternut  on  American  soil.  In  the  midst  of  the  jubilation  over 
this  event,  came  news  of  peace.  The  Valley  of  the  Mississippi,  which  was  most 
opposed  to  peace,  rejoiced  in  a  brilliant  victory  of  its  own,  and  was  perfectly  con- 
tent to  let  the  fight  end,  the  last  round  being  in  its  favour.  Had  it  not  been  for 
this  victory,  it  is  most  likely  that  the  inconsequent  peace,  leaving  nothing  gained 
for  which  war  had  been  proclaimed,  would  have  met  with  a  reception  such  as  that 
met  by  Jay's  Treaty  in  1794;  but  now  Clay  was  vindicated  and  the  "Britishers 
whipped." 

From  this  battle,  indeed,  arose  the  curious  myth  for  long  sedulously  taught  bjf 
the  school  histories  of  the  United  States,  that  the  war  was  an  almost  unbroken 
series  of  glorious  victories  for  its  arms,  that  the  British  were  almost  everywhere 
defeated,  that  what  was  dubbed  in  advance  "  the  Second  War  of  Independence " 
was  as  triumphant  and  successful  as  the  first.  But  no  great  harm  has  resulted 
from  this  pleasant  delusion,  and  it  would  be  almost  a  pity  to  disturb  it. 

This  battle  has  always  reminded  me  of  the  Irish  duel  between  a  very  stout  man 
and  a  very  thin  man.  The  stout  man  was  not  allowed  his  request  that  he  shouM 
stand  twice  as  far  away  from  his  antagonist  as  his  antagonist  from  him,  but  hi 
second  made  matters  all  right  by  drawing  vertical  chalk  lines  on  the  fat  man'l 
body  with  a  space  between  them  equal  to  the  width  of  the  thin  man,  and  stipulat- 
ing that  no  hit  outside  of  these  lines  should  count.  This  battle  was  outside  of  the 
war,  and  therefore  "  should  not  count."  It  had  no  effect  in  bringing  about  tli 
peace;  and  yet  it  was,  if  anything,  more  effective  than  if  it  had  been  fought  befoif 
the  Peace  was  arrived  at.  The  West  and  South  jubilant,  and  the  prowess  ^ 
American  arms  triumphantly  vindicated,  the  mouth  of  North  and  East  we] 
closed,  and  the  whole  nation  was  content  to  let  bygones  be  bygones  and  start  a 
new  era  of  peace. 

On  the  other  side  of  the  Atlantic  the  Peace  was  received  with  what  to" 
Canadian  seems  exasperating  indifference;  and  the  anger  of  Canadians,  burning  tc 
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age  the  destruction  of  York  aud  Xewark  and  the  defeat  of  Put-in-Bay,  was 
ored.  Even  the  taunts  of  a  bitter  Opposition  in  the  Houses  of  Parliament 
.  jved  incapable  of  rousing  a  war  feeling.  Britain  was  content.  Xor  was  there 
uy  temptation  for  the  United  States  to  renew  the  conflict  when  the  Emperor 
iu  rose — notliing  had  been  gained  by  the  war,  honour  had  been  satisfied,  and 
}>aths  of  peace  were  alluring. 

So  for  a  hundred  years  tlie  English-speaking  peoples  have  been  at  peace,  and 
i.;  because  they  believe  that  peace  is  the  normal  and  predestined  state  of  man. 
hat  war  is  not  a  good  in  itself,  but  is  to  he  adopted  only  when  it  is  the  least  evil 
f  all  the  evil  courses  open,  and  then  only  that  peace  may  come  and  abide. 

The  gallant  soldier  who  has  spoken  so  eloquently  this  evening  ha^  urged  that 
he  young  of  this  country  should  be  taught  to  fight  for  their  rights.     God  forbid 
hat  the  time  should  ever  come  when  men  of  our  breed  should  need  to  be  taught  this 
Gsson.  •  AVe  are  come  of  a  fighting  stock,  and  we  are  always  all  too  willing,  even 
mxious,  to  find  a  reason — T  had  almost  said  an  excuse — for  fighting.     There  is 
lever  any  difficult}'  in  our  fighting  for  our  rights  and  never  has  been.    The  diffi- 
u!ty  alwa3's  has  been,  and  always  will  be,  to  find  out  what  our  rights  are.     And 
t  is  the  determination  to  find  out  wliat  our  rights  are  before  doing  anything 
'^e  which  has  characterized  the  two  peoples  for  this  last  century.     The  right 
/•  se  of  the  two  nations  have  in  many  cases  depended  upon  the  treaties  which 
-   have  made,  and  the  peace  we  all  rejoice  in  has  been  rendered  possible  only 
a  scrupulous  observance  of  the  pledged  word.     When  there  was  a  doubt  as  to 
he  meaning  of  that  ple<lged  word  we  have  recognized  that  no  party  can  be  ex- 
rod  to  determine  hi.-  owii  right  im}>artially :  that  is  to  be  done  by  some  tribunal 
ted  for  tlie  purpose.     In  no  less  than  twenty-one  matters — eighteen  Adthin 
last   hundred  years— -have   the   two  peoples   determined   matters   in  dispute 
veen  them  by  the  arbitrament  of  judges  chosen  by  themselves  or  by  those  whom 
selected  for  that  function.     Jjet  me  give  an  example  or  two  to  illustrate  my 
;.t:— 
The  substantive  Treaty  of  Peace  of  HSo,  which  fixed  the  rights  of  the^  two 
Marions  as  to  boundaries  and  otherwij>e,  gave  as  one  boundary  the  "River  St.  Croix"': 
they  were  unable  to  agree  as  to  what  was  the  '•'  River  St.  Croix,*'  liut  neither  said 
f  Might  makes  Riglit.''     While  one  said  '"'  What  we  have  we  hold  "  and  the  other 
f'Xot  one  foot  of  American  soil  can  ever  be  .surrendered,"  neither  took  up  arms 
tto  sei^e  with  violence  the  disputed  territory:  tliey  most  tamely  and  prosaically 
[left  tlie  dispute  to  be  settled  by  two  Juflges  and  another  lawyer:  the  third  being 
^hoson  because  he  was  ''cool,  sensible  and  dispassionate,"     And  when  geography 
tlaughed  at  the  language  of  diplomacy  and  showed  three  main  channels  where  the 
agreement  called  for  only  one,  and  a  too  ardent  soldier  took  possession  of  a  dis- 
puted island,  the  powerful  fleet  of  the  other  nation  did  not  attempt  to  eject  him. 
|but  a  peaceable  joint  occupation  was  agreed  upon,  and  the  decision  left  to  an 
independent  tribunal.    William  of  Germany  had  just  discovered  the  German  Em- 
pire, and  ho  was  selected:  his  decision  did  not  cause  a  «iurmur,  although  it  was 
a  bitter  disappointment  to  many  of  my  countrymen. 

Where  there  was  no  pre-existing  agreement  between  the  nations,  hundreds 
of  cases  have  been  settled  by  diplon\acy.  Where  diplomacy  failed  to  determine 
rights,  if  the  right  rested  upon  documents,  the  interpretation  of  these  documents 
was  left  to  th6.se  skilled  in  such  interpretations. 

The  true  boundary  of  Alaska  depended  on  documents.  Every  one  acclaimed 
the  determination  to  leave  the  question  to  the  decision  of  jurists  of  repute,  and  the 
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only  complaint  ever  lieard  on  tlie  part  of  those  who  lost  was  based  upon  the 
belief — well  or  ill-founded — that  the  decision  was  not  judicial — was  not  based 
upon  the  written  word. 

Many  times  there  have  been  no  documents  to  guide;  the  nations  were  driven 
to  the  immutable  rules  of  justice  and  right,  and  especially  to  these  as  crystallized 
more  or  less  precisely  and  regularly  in  the  rules  of  international  law. 

War  has  been  in  the  air  more  than  once,  but  every  time  the  sense  of  right 
and  justice  has  sufficed  to  ward  it  ofP.  AVlien,  half  a  century  ago,  a  ship  of  war 
of  the  United  States  did  that  which  Britain  had  until  a  very  few  years  before 
claimed  the  right  herself  to  do,  and  stopped  a  neutral  vessel  on  the  high  seas,  ^ 
was  not  fear  of  British  vengeance  or  fear  that  the  result  would  be  disastroui 
to  a  cause  dear  to  the  heart  of  the  Adnfinistration  which  caused  the  amendi 
honorable  to  be  made;  it  was  the  sense  of  the  governing  force  of  law.  The 
American,  whose  government  is  a  government  of  law  and  not  by  the  individual 
bowed  to  the  force  of  law  when  he  would  have  defied  any  other  force  in  thi  t 
Universe. 

No  doubt  there  were  occasions  not  a  few  when  each  people  failed  in  its  con- 
duct toward  the  other  in  the  highest  justice;  no  doubt  many  a  time  and  oft  other) 
nations  could  rightly  complain  of  the  conduct  of  the  one  or  the  other  toward  \ 
them.    Humanum  errare  est.    One  fool  can  do  more  harm  in  five  minutes  than  ten 
wise  men  can  set  right  in  a  year ;  and  the  fool  always  ye  have  with  you — and  haVe  ( 
no  monopoly  of  the  article  either.    Homo  poiiticus  is  not  invariably  liomo  sapiens; 
the  statesmen  in  neither  coinitrv  liave  not  invariably  been 
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"  too  bright  and  good 
For  human  nature's  daily  food." 
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"  My  country,  right  or  wrong,"  is  not  unnaturally  a  rule  of  conduct  sometimed  i 
in  peace  as  generally  in  war.     But  on  the  whole  and  speaking  generally,  despite  la 
hundred  stumbles  and  falls,  there  has  been  fidelity  to  the  pledged  word  and  the 
dictates  of  the  moral  law. 

Some  of  us  had  hoped  that  the  example  of  these  two  |>eoples  would  have  taught 
the  nations  that  war  is  unnecovssary.  That  was  not  to  be.  The  present  terrible, 
conflict  may  be  the  last;  but  if  this  hope  prove  in  vain,  we  should  not  despair? 
the  cause  of  Peace  must  advance,  though,  like  the  rising  tide,  there  will  be  re* 
ceding  waves. 

WTiatever  be  the  fate  of  others,  as  to  your  nation  and  mine,  I  hope  and  beliet 
that  as  between  themselves  they  have  iinally  and  irrevocably  decided  there  shal 
be  eternal  i)eace ;  the  peace  already  well  begun  shall  continue  ad  midlos  annos,  yea^' 
in  aeternum. 

For  if,  as  we  believe,  there  is  a  moral  Governor  of  the  Universe,  governing  by 
a  moral  law;  if  our  people  have  that  sense  of  law  which  equally  with  the  starry 
heavens  filled  the  German  philosopher  with  awe — and  that  is  my  faith — it  is  1^ 
certain  as  to-morrow's  tide  thai  your  ])eople  and  mine  on  this  Continent,  ov^ 
the  Seas  and  around  the  Seven  Seas,  must  in  the  future  as  in  the  past  be  finft. 
in  the  determination  that  nothing  shall  l)roak  the  hond  of  amity  and  good-will 
which  binds  peoples  who  in  difl'ering  form  have  the  same  government  in  prin- 
ciple; with  whom  the  will  of  the  })eople  is  the  final  authority;  who  have  the  samci' 
speech  whir-h  Shakespere  spoke,  the  faith  and  morals  hold  which  Milton  held,  and 
who,  differing  in  the  superficial,  have  a  fundamental  and  essential  unity.  u| 


WHAT    IS    THE   EMPIRE? 

BY  THE  HONOURABLE  WILLIAM  RENVVICK  RIDDELL 


THERE  is  an  axchipelago  in  the 
North  Sea  in  which  have  resided 
for  many  centuries  a  proud  and  val- 
iant people.  The  southern  part  of 
the  largest  island  had  before  the  earli- 
est dawn  of  history  borne  on  its  boe- 
om  and  sheltered  in  its  caverns  a 
race  of  cave-dwellers,  mere  savages, 
whose  weapons  were  -stone  and  whose 
food  the  wild  fruit  of  the  forest,  the 
wild  beasts  which  roamed  the  land 
and  sometimes  also  the  shell-fish  of 
the  coast  and  the  fish  of  the  sea. 
But  few  traces  of  that  troglodytic 
people   remain. 

Then  came,  yet  before  histoiiic 
times,  a  wave  from  the  far-off  East, 
4ihe  first  of  the  Aryan  folk,  Celt  or 
Brython ;  and  they  occupied  the 
land — like  to  and  yet  not  the  same 
as  their  brethern  to  the  south  on  the 
other  side  of  the  water  in  Gallia. 
Julius  Caesar,  mighty  with  the  pen 
as  with  the  sword,  when  he  had  in- 
vaded the  land  and  left  it  in  some  part 
subdued,  tells  us  of  that  strange  peo- 
ple, the  first  of  those  of  blood  akin 
unto  ours,  who  lived  in  beauti- 
ful England.  Powerful  chiefs  of 
powerful  tribes,  incessantly  warring 
one  with  another,  they  had  not  the 
power  to  conceive  of  an  empire — and 
"The  Empire"  was  not  yet  even  in 
the  making. 

After  many  a  bloody  fight  and  much 
and  terrible  suffering,  the  "Roman  con- 
quered and  set  up  his  colonial  rule — 
England  became  part  of  the  Eoman 
Empire — and  a  child  fated  to  become 
a  "Roman  Emperor  was  bom  in  York. 
But  it  was  the  "Roman  Empire,   and 
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colonies  were  subjects,  who  existed 
for  the  service  of  the  master;  and  all 
roads  leading  to  Rome,  the  tribute  of 
all  lands  went  along  these  roads  and 
served  to  support  the  Mistress  of  the 
World — already  a  Holy  City  to  most 
of  the  nations  of  the  earth.  "The 
Empire"  was  as  far  removed  in  its 
inconceivability  as  it  was  in  point  of 
time — and  it  was  not  yet  even  in  the 
making. 

The  Roman  left;  and  the  Saxon  and 
Angle,  the  Enghshman,  came  in  in 
ever-increasing  numbers — he  saw  the 
land  that  it  was  good ;  and  the  semi- 
Romanised  Celt  and  the  Roman  who 
cast  in  his  lot  with  him  were  ruthless- 
ly swept  out  of  the  way,  some  few  in- 
deed escaping  to  their  kinsmen  in  the 
remote  parts  of  the  land — in  Wales 
and  Cornwall,  and  some  went  to  Scot- 
land. Some,  too,  escaped  across  the 
Channel  to  their  friends  in  Gaul. 

Warring  sept  and  clan  filled  the  land 
with  strife  and  blood,  till  at  length 
one  strong  man  made  himself  King  of 
all  Engand.  These  were  men  of  our 
race,  bone  of  our  bone  and  flesh  of 
our  flesh :  and  when  Egbert,  one  thou- 
sand and  eighty-three  years  ago,  be- 
came King  of  all  England,  "The  Em- 
pire" became  a  possibility,  for  then 
its  foundations  were   laid. 

The  Saxon  rule  continued :  and  a 
feeling  of  nationality  had  become  per- 
ceptible helped  on  as  it  was  by  strug- 
gle for  life  with  the  invading  Dane — 
and  he  indeed  was  master  of  Eng- 
land for  a  brief  space  of  time — when 
William  the  Norman  slew  King  Har- 
old   at    Senlac.    and    the    Saxon    line 
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of  these  monarchs  went  emit  in  blood. 

But  like  the  Danes,  the  Normane 
were  of  the  same  stock  as  the  Sax- 
ons themselves;  and  it  was  not  long 
before  Saxon  and  Norman  lived  to- 
gether in  amity,  if  not  in  love — and 
the  Norman  became  proud  of  his 
island-home.  The  idea  of  "The  Em- 
pire" was  now  embryonic — "The  Em- 
pire" became  more  and  more  the  ob- 
ject toward  which  all — in  great  part, 
indeed,    unconsciously — pressed  on. 

The  greatest  of  the  Plantagenets — 
and  the  Plantagenets  had  the  blood 
of  Saxon  and  Norman  united  in  their 
veins — brought  into  union  with  his 
people  the  Celts  who  had  made  their 
home  in  the  mountains  of  Wales — I 
say  "union"  for  it  was  not  wholly 
"subjection" — and  the  first  great  step 
towards  "The  Empire"  was  made 
when  Edward  Longshanks,  King  of 
England,  six  hundred  and  nine  years 
ago,  created  his  fourth  son,  Edward, 
the  first  English  Prince  of  Wales.  But 
this  was  but  a  step ;  for  neither  then 
nor  two  hundred  and  thirty-four  years 
later  when  Wales  was  formally  incor- 
porated with  England  could  any  man 
have  a  real  conception  of  the  might 
and  grandeur  to  come. 

Plantagenet  passed  and  the  mon- 
archy of  the  Red  Rose  and  of  the 
White — Harry  Tudor  and  Henry  the 
much  married  and  his  family  pas- 
sed away — and  James  Stewart  was  the 
next  heir.  He  was  already  King  of 
Scotland.  What  was  to  be  done  ?  It 
oould  not  be  that  he  would  resign  the 
Crown  of  the  northern  Kingdom,  nor 
would  he  fail  to  assert  his  claim  to  that 
of  the  South.  But  yet  the  proud  Scot 
would  not  bend  the  knee  to  the  South, 
though  his  country  was  poor  and  ill- 
manned  compared  with  the  other. 

In  1603  when  James  of  Scotland 
became  James  I.  of  England  (I  speak 
of  Ireland  again)  a  step  was  taken 
which  was  prophetic  of  the  Empire  yet 
to  be ;  two  peoples  retained  their  sep- 
nrate  parliaments,  one  not  subject  to 
the  other  but  each  paramount  over  its 


own  territory.  And  each  people  owed 
allegiance  to  the  same  monarch.  Thej 
were  united  by  the  tie  that  the  same 
person  was  their  Soverign  and  claimed 
fealty  alike  from   both. 

For  more  than  a  hundred  years  this 
partnership  went  on,  the  tv^'o  nations 
in  general  living  in  harmony  though 
having  little  tiffs  (or  perhaps  big  ones) 
from  time  to  time — till  the  spectre  of 
a  disputed  succession  arose  to  frighten 
both. 

The  Stewart  King  had  fled  upon  the 
arrival  of  William  of  Orange;  Mary 
the  wife  of  William  soon  died  without 
issue  and  all  of  Anne's  seventeen 
children  had  died  young  (when  we 
read  of  Queen  Anne  and  smile  at  her 
dowdiness  and  bourgeois  tastes  and 
manners,  how  many  of  us  think  of  the 
tragedy  of  a  heart-broken  mother  who 
had  seen  the  fair  flowers  of  her  own 
garden  fade  and  die  one  by  one?). 

James  II.  was  still  alive  at  St.  Ger- 
mains,  and  even  had  he  been  dead,  he 
had  a  bonny  son — the  Scot  is  a  queer 
mixture  of  sentiment  and  thrift — and 
it  was  quite  within  the  limits  of  poe- 
sibility  that  when  the  last  daughter  of 
James  should  die,  James  himself 
might  be  proclaimed  King  of  Scotland 
— or  his  son  James  Francis,  or  his 
grandson,  Charles  Edward,  more  ad- 
mired and  more  charming. 

And  so  negotiations  began  and  were 
carried  on  which  resulted  in  the  aboli- 
tion of  the  separate  Parliaments,  and 
the  formation  of  the  one  Parliament 
for  all  the  Island.  This  may  seem  a 
backward  step,  and  1707  may  appear 
to  be  a  date  of  evil  omen  to  "The 
Empire" — and  yet  the  Union  was  in- 
evitable if  peace  were  to  exist  between 
the  two  peoples  and  the  same  monarch 
reign  over  them.  In  the  latter  view 
— that  is  the  certainty  of  having  the 
same  king — is  to  be  found  the  real  sig- 
nificance, as  it  was  the  actual  raison 
d'etre  of  the  Union  in  Queen  Anne's 
time,  two  hundred  and  three  yearn 
ago. 

And  BO  came  together  in  one,  these 
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two  kindred  peoples,  differing  in  law, 
in  history  and  to  some  extent  in 
language  and  in  manners :  but  one  in 
tbeir  determination  to  be  free  from  all 
outside  control. 

Scotland  had  hereelf  gone  through 
somewhat  the  same  course  as  her 
neighbour  to  the  south — the  antoch- 
thonous  troglodyte  was  there — the 
predecessor,  perchance  the  progenitor, 
of  the  Pict.  The  Scot  came  by  way 
of  Ireland  about  the  beginning  of  the 
sixth  centiiry — and  these  joined  hands 
with  the  Picts  of  the  Highlands,  the 
Black  Picts,  and  became  their  leaders 
and  masters,  and  by  their  aid  van- 
quished the  Fair  Picts  to  the  south — 
until  at  length  in  843  their  King,  Ken- 
neth McAlpin,  Kenneth  the  Hardy, 
became  King  of  all  North  Britain 
down  to  the  Scots- wat«r  or  Forth, 
thenceforward  to  the  end  of  time  to 
be  called  Scotland.  Many  a  Saxon 
found  his  home  in  the  land — Dane 
came  in  and  the  Norman,  in  the 
South. 

The  man  of  the  south  of  Scotland, 
however,  were  he  Pict  or  Saxon  or 
Norman  or  Dane,  was  from  the  first  al- 
most more  an  enthusiast  for  Scotland 
than  the  original  Scot.  Long  and 
weary  were  the  struggles  between  the 
North  and  South — the  South  had  not, 
as  in  England,  a  vast  superioritv  in 
numbers  and  resources,  and  the  High- 
landman  did  not  play  to  the  Low- 
landpr  the  part  of  Welshman  to 
Englishman.  Nor  at  length  was 
there  a  real  conquest  of  the  Highlands 
or  of  the  Lowlands,  but  rather  an 
aerreement  to  live  in  peace  under  one 
K'ng.  ^Tany  "Sassenachs"  had  pour- 
ed into  the  south  of  Scotland  before 
this :  and  so  in  1703  Saxon  and  Gael 
in  Scotland,  and  Saxon  and  Brython 
in  England,  after  longr  preparation, 
joined  hands  under  the  last  Stewart 
monarch  for  a  new  kingdom  —  the 
kinsrdom  of  Great  Britain.  But  yet 
"The  Emn're"  was  for  awav. 

Another  T«le  lav  to  the  west.  The 
early  inhabitants  of     that     beautiful 


land  were  of  the  sanae  Celtic  stock — 
many  of  them  at  least — as  the  Celtic 
people  of  England.  They  seem,  how- 
ever, to  have  been  a  finer  people, 
more  cultured  and  learned :  and  Ire- 
land was  the  land  not  only  of  saints 
but  also  of  scholars.  The  earlier  peo- 
ples, however,  had  not  been  entirely 
extirpated  and  then  as  now  the  Celt 
did  not  have  it  all  his  own  way ;  and  it 
may  be  that  some  of  the  virtues  (and 
thej-  are  many)  of  the  Irishman  de- 
rive from  an  earlier  folk  than  the  Celt 
— a  folk  much. earlier  than  the  tradi- 
tional Milesian. 

The  earlier  Plantagenet  kings  had 
conquered  the  Island  in  a  way,  and  to 
a  certain  extent — so  had  the  Scot,  for 
Edward,  brother  of  the  Bruce  had 
been  king  of  Ireland  after  a  manner; 
and  an  earlier  invader,  Eochaidh 
Buidhe,  King  cf  Alba,  was  driven  back 
only  after  a  seven  days'  battle  at  Moy- 
ra  or  Magrath  in  637 :  but  it  was  not 
till  Cromwell  applied  his  ruthle<«  pol- 
icy that  it  can  be  fairly  said  that  Ire- 
land as  a  whole  was  subdued  to  the 
sovereignty  of  England.  The  bitterest 
malediction  of  the  Irish  peasant  is  still 
after  two  and  a  half  centuries  "the 
cursp  of  Cromwell  on  you" — that  very 
srreat  soldier  was  verv  thorough  in  all 
he  undertook  and  did  not  always  con- 
sider the  morality  of  the  means  he  em- 
ploved. 

Ireland  went  on  by  the  side  of  the 
larger  Island  with  her  own  Parlia- 
ment indeed,  but  a  Parliament  not  in* 
dependent  as  that  of  Scotland — it  was 
always  an  inferior  Parliament,  at  least 
from  the  time  of  the  first  Tudor  King. 
Henry  VII.,  who  by  means  of  Povn- 
ings'  Laws  subjected  the  Irish  Parlia- 
ment to  the  Ensrlish  Privy  Council 
But  Ireland  shared  with  England 
change  of  Crown  and  dvnastv :  and 
King  James  "Sn".  of  Scotland,  became 
King  of  Ireland  as  well  as  King  of 
England  a"d  of  Scotland — fhree  Par- 
liaments (England  and  Ireland  hav- 
ing each  a  separate  House  of  Com- 
mons and   House  of  Lords,    Scotland 
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having  but  one  chamber) ,  but  all  three 
only  one  Ring 

Even  when  in  1703,  England  and 
Scotland  became  one  Kingdom— the 
Kingdom  of  Great  Britain — Ireland 
held  aloof;  and  King  George  I.  was 
King  of  the  Kingdoms  of  Great  Britain 
and  Ireland,  of  two  kingdoms,  in  addi- 
tion to  wearing  the  Crown  of  Hanover. 

Into  the  troubled  times  in  which  the 
Kingdom  of  Ireland  gave  up  her  sep- 
arate national  existence,  I  do  not  care 
to  enter:  the  bitterness  caused  by  the 
Union  of  1800  has  not  yet  lost  its 
force,  and  the  name  of  Castlereagh  is 
still  execrated  by  many  patriotic  Irish- 
men. Before  the  Union  came  about, 
her  Parliament  had  been  given  full  in- 
dependence ;  but  this  independence 
granted  in  1782  did  not  prevent  the 
Irish  independent  Parliament  voting 
for  Union,  seventeen  years  after. 

For  more  than  a  hundred  years 
there  has  been  one  United  Kingdom 
of  Great  Britain  and  Ireland,  and  not 
three  separate  kingdoms,  or  two.  But 
this  Kingdom,  mighty  as  it  was  and  is, 
with  a  history  of  glory  second  to  none, 
is  not  "The  Empire." 

The  smaller  islands  of  the  archi- 
pelago were  long  ago  annexed  to  one 
or  the  other  part  of  the  largest  island 
and  have  shared  in  its  history.  With 
legislatures  of  their  own  fin  most  in- 
stances), they  have  plaved  no  part 
in  the  evolution  of  the  United  King- 
dom ;  and,  loyal  and  interesting  as 
they  are,  they  need  not  here  be  further 
considered. 

But  across  the  sea,  hundreds  of 
years  ago,  daring  Britons  made  homes, 
actuated  some  by  hope  of  gain  and 
some  by  fear  of  punishment  and  some 
by  the  desire  to  worship  God  in  their 
own  way  —  not,  be  it  remembered, 
that  for  the  most  part  they  desired  re- 
ligious freedom  :  what  thev  did  desire 
was  not  that  every  man  should  ap- 
proach his  God  and  believe  in  his 
God  a.s  his  conscience  should  dictate, 
but  that  thev  should  find  a  land  in 
which  all  must  worship  and  believe  ae 


they.  Colony  after  colony  was  found- 
ed, and  New  England  arose  by  the 
side  of  New  Amsterdam  (which  be- 
coming English  became  at  the  same 
time  New  York),  and  Virginia,  and 
the  Carolinas  and  Georgia  and  INIary- 
land — Maryland  which  in  advance  of 
the  age,  actuated  by  whatever  mo- 
tives, decreed  perfect  liberty  of  relig- 
ion. 

Further  to  the  north  were  New 
France  and  Acadia,  sparsely  peopled 
by  a  hardy  race — some,  fur-hunters 
and  coureurs  de  bois  and  some  fish- 
ermen who  tempted  the  wild  waves 
rather  than  the  wild  forests  and  wild- 
er Indians.  All  this  territory  whose 
value  was  then  and  for  a  century 
thereafter  practicall}^  unknown,  was 
swept  into  the  lap  of  Britain ;  and 
France  bidding  farewell  to  the  north- 
em  part  of  the  continent,  the  Eng- 
lish settlements  to  the  south  were 
united  to  the  territory  of  the  Hudson's 
Bay  Company  (itself  chartered  a  cent- 
ury before)  by  the  fair  land  of  Can- 
ada. 

Now,  at  least,  one  would  think  we 
should  find  "The  Empire" — but  no — 
those  of  the  old  land  had  not  yet  learn- 
ed that  people  of  our  race  must  gov- 
ern themselves  whether  they  govern 
themselves  were  or  ill.  This  is  bom 
in  us,  is  part  of  our  blood — it  is  of 
the  genius  of  our  race — and  the  right 
will  never  be  surrendered  but  with  an- 
nihilation. Those  of  the  old  land 
had  not  yet  the  true  conception  of 
"The  Empire."  And  yet  it  should 
not  have  been  difficult  for  students  of 
history  to  understand.  Tme,  the 
miight(y  empires  of  antiqiu'ty  could 
furnish  no  model — for  Assvria  and 
Babylon  and  Persia  and  Pome  made 
slaves  of  their  conouests:  no  one  of  a 
conquered  ra.ce  had  any  rights  e'!<cpp\ 
those  his  conqueror  gave  him ;  and 
even  these  were  in  no  feme  sense 
rifrhts,  as  they  misfht  be  at  pleasure 
withdrawn   or  annulled. 

The  Empires  of  Austria  and  Ptissia 
were  in  like  manner  whollv  different 
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from  that  which  would  suit  a 
free-bom  and  free-speaking  people 
— and  those  of  France  and  Ger- 
msmy  and  Brazil  were  yet  in 
the  womb  of  time,  even  if  they  could 
have  furnished  a  satiefacton,-  model,  as 
they  could  not.  But  the  Holy  Eoman 
Empire,  successc|r  to  the  Western 
Empire  of  Eome  had  lived  for  centur- 
ies, composed  of  constituenit,  inde- 
pendent States,  self-governing  and 
free  (as  freedom  was  then  under- 
stood) ;  and  with  eome  modification, 
it  might  well  have  served  for  the 
English.  But  the  time  was  not  ripe 
for  true  Imperialism ;  blood  must  be 
shed  and  lessons  learnt  through  suf- 
fering as  well  as  through  valour  be- 
fore "The  Empire"  could  come  to  its 
own. 

Unhappily,  dissensions  arose  be- 
tween the  mother  country  and  some 
of  her  daughters  on  this  side  of  the 
Atlantic — the  misunderstandings  no 
doubt  were  increased  by  folly  on  the 
one  side  and  self-interest  on  the  other. 
A  war  ensued,  scandalously  misman- 
aged and  resulting  in  unparalleled 
humiliation — a  war  as  unnecessary  as 
it  was  deplorable.  And  the  United 
States  of  America  severed  their  con- 
nection with  the  rest  of  the  English- 
speaking  peoples. 

Slowly  but  surely  arose  and  grew 
the  tnie  conception  of  Empire — col- 
ony after  colony  was  granted  a  legis- 
lature and  at  length  an  executive  re- 
sponsible to  the  people.  The  Jere- 
miahs of  the  old  land  wailed  that  the 
ties  binding  the  colonies  to  the  mother 
oountry  were  being  severed  one  by 
one  and  that  soon  the  daughters 
setting  up  house-keepinsr  in  a  home 
of  their  own  would  wholly  repudiate 
the  mother.  Fools  and  blind,  who 
could  not  comprehend  the  depth  of 
the  devotion,  the  fervour  of  the  loyal- 
ty of  the  emigrant  and  his  progeny 
to  the  land  of  his  origin — could  not 
see  that  the  self-respecting  daughter 
governing  her  own,  would  more  un- 
dor<jtand  and  love  the  old  mother  than 


if  she  were  subject  to  dictation  at 
every  step,  and  humiliated  in  her 
own  eyes  at  ever\-  turn.  But  the  ex- 
periment has  succeeded,  and  not  only 
Canada,  but  Newfoundland  and  Aus- 
tralia and  New  Zealand  and  South 
Africa  have  been  granted  Home  Rule 
so  far  as  that  is  consistent  with  their 
remaining  part  of  the  British  Domin- 
ions. 

And  now  we  see  "The  Empire" 
nearly  full-grown. 

A  strong  central  government  seated 
in  the  capital  of  the  Empire  (which 
is  also  the  capital  of  the  World),  in 
whose  hands  is  the  power  to  veto  any 
legislation  passed  anywhere  in  the 
British  world — throughout  this  world 
are  governments  each  vested  with  the 
power  and  duty  to  govern  some  par- 
ticular part  of  it  —  their  acts  are 
subject  to  the  scrutiny  of  the 
British  in  that  portion,  and  the  Gov- 
ernment must  satisfy  that  people.  To 
prevent  by  inadvertence,  ignorance 
or  design  interference  with  the 
the  good  of  the  Empire  at  lar^e, 
the  supervising  power  is  still 
vested  in  the  mother  land.  But  she 
never  interferes,  satisfied  that  her 
daughters  are  doing  what  they  con- 
ceive to  be  best  for  themselves  and 
for  her  and  her  other  children. 

The  one  tie  which  binds  the  whole 
Empire  together  is  the  King — 
God  bless  him.  The  King  is 
not  only  the  object  of  our  heart- 
felt devotion,  he  is  part  of  evpry 
leg'slature  throughout  the  Brityih 
world,  and  every  administrative  Act  is 
done  in  his  name.  He  is.  in  theory, 
in  every  Court  of  Justice,  and  it  is 
under  his  commissions  that  the  of- 
ficers nf  the  Canadian  Army,  Navy 
and  Militia  act. 

And  this  to  me  is  the  true  concep- 
tion of  "The  Empire" — a  King  to 
unite  the  lovalty  of  all,  a  strong  cent- 
ral government  to  wat^'h  over  the  in- 
terests of  all  and  a  local  government 
to  administer  to  the  satisfaction  of 
the  British  of  each   part  of  His  Ma- 
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jeety's  Dominions,  the  afiEairs  of  that 
part. 

It  may,  indeed,  be  decreed  that 
there  is  to  be  a  still  further  division 
of  government — unless  the  signs  fail 
and  the  political  prophets  are  in  error, 
lb  IS  not  impossible  that  the 
United  Kingdom  of  Great  Brit- 
ain and  Ireland  is  to  be  dis- 
solved into  its  original  three  king- 
doms, thus  carrying  out  the  advice  of 
Sir  John  A.  Macdonald,  the  first  Prime 
Minister  of  Canada.  I  am  not  giving 
an  opinion  as  to  the  wisdom  of  the 
proposed  step — that  is  to  be  decided 
by  those  of  both  sides  of  politics  in  the 
old  land.  But  if  local  legislatures  are 
granted  to  England,  Ireland  and  Scot- 
and,  it  can  never  be  that  these  will 
be  supreme  any  more  than  the  Par- 
liament of  Canada  is  supreme.  There 
must  remain  somewhere  some  body, 
Parliamentary  or  otherwise,  which 
shall  have  the  power  of  protecting  the 
interest  of  the  whole  British  people, 
considering  and  dealing  with  the  Brit- 
ish people  as  a  whole. 

If  the  example  of  Canada  is  followed 
(as  Sir  John  A.  Macdonald  advised) 
there  will  be  a  Parliament  at  West- 
minster whose  authority  will  corres- 
pond to  the  authority  of  our  own  Par- 
liament at  Ottawa,  and  parliaments 
or  legislatures  at  London,  Edinburgh 
and  Dublin  (perhaps  at  Cardiff  or 
Carnarvon  also),  whose  authority  will 
be  similar  to  that  of  our  Legislatures 
at  Toronto  and  Quebec. 

It  may  be  that  in  the  Imperial  Par- 
liament there  will  be — and  if  logic 
prevailed  there  would  be — representa- 
tives from  all  parts  of  the  British 
Empire  to  consult  with  their  brethem 
on  what  concerns  the  British  world 
at  large,  and  not  pimply  England,  Ire- 
land and  Scotland.  Biit  we  are  not  a 
locrical  race-;  while  the  Frenchmian 
will  fight  and  die  for  an  idea,  the 
Briton  is  satisfipd  with  something  that 
will  work ;  and  logic  may  be — as  with 
us  it  generally  is — set  aside,  and  con- 
venience alone  consulted. 


Any  such  devolution  of  power 
by  the  central  Parliament  would 
be  just  carrying  out  the  idea  of 
Empire,  which  I  have  been  en- 
deavouring to  lay  before  you ;  and 
while  the  lovers  of  all  that  is  old  may 
mourn,  it  will  not  be  at  all  destructive 
of  anything  really  worth  retaining. 

So  far  as  concerns  our  self-govern- 
ment, I  do  not  think  there  is  any 
real  sentiment,  much  less  movement 
toward  at  all  letting  go  of  that.  You 
will  hear  and  read  speeches  and 
articles  which  seem  to  indicate  that 
the  speaker  or  writer  is  advocating 
some  relaxation  upon  the  hold  we  have 
upon  the  government  of  our  own  coun- 
try; but  I  venture  to  think  that  there 
is  no  fear  of  any  politician  —  much 
less  statesman — finding  his  account  in 
any  real  diminution  of  the  rights 
which  we  enjoy. 

As  to  British  unity,  that  I  think  is 
equally  secure. 

Plato  says  that  nothing  is  so  cruel 
as  patriotism. 

When  Athenians  with  wives  and 
children  had  crossed  the  Strait  to  the 
Isle  of  Salamis  to  avoid  the  Persian 
invader,  and  saw  from  the  rocky  cliffs 
of  that  island,  the  frail  wooden  walls 
go  up  in  flames,  walls  placed  by  those 
who  thought  they  could  interpret  bet- 
ter than  Themistocles,  the  saying  of 
the  Pythian  priestess,  that  Athens 
would  be  saved  by  wooden  walls — and 
who,  rejecting  the  common  sense  inter, 
pretation  of  their  general,  relied  upon 
the  strict  letter  of  the  utterance  of 
the  inspired  prophetess,  and  thought 
that  when  the  god  said  "wooden 
walls"  he  meant  "wooden  walls"  and 
not  "wooden  ships." 

And  temple  and  fane  were  demol- 
ished, the  foot  of  the  barbarian  trod 
the  Pnyx  and  was  placed  even  upon 
the  sacred  Bema — the  olive  trees  were 
hewed  down  and  even  that  sacred  tree 
planted  by  Pallas  Athene  herself  be- 
came a  prey  to  the  flames. 

One  man.  crazed  by  the  loss  of  all 
he  possessed,   and  losing  faith  in  the 
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protection  of  the  goddeee,  who  seem- 
ed helpless  to  save  even  her  own 
temple  and  tree,  suggested  that  the 
Athenians  should  submit  to  the  Per- 
sian, and  so  buy  peace  and  security. 
He  was  slain  by  his  angered  country- 
men— and  the  women  burning  with 
patriotism,  stoned  to  death  his  wife, 
while  the  children  killed  his  children. 
Nothing  but  patriotism  could  have  so 
infuriated  these  women  as  to  cause 
them  to  slaughter  an  innocent  sister 
who  had  no  act  or  part  in  her  hus- 
band's treason.  Patriotism  is  always 
cruel — and  often  unjust. 

In  these  days  we  do  not  perhaps 
kill  those  whose  opinions  differ  from 
our  own;  but  patriotism  is  still  cruel 
and  often  unjust.  It  was  once  the 
custom  to  charge  a  political  opponent 
with  all  sorts  of  villainies;  and  natur- 
ally treason,  open  or  veiled,  was 
among  them.  About  a  year  ago,  ad- 
dressing the  Canadian  Society  of  New 
York,  I  made  use  of  the  following 
language,  which  I  venture  to  hope  is 
substantially  true : 

"There  is  no  fear  or  hope  (put  it 
each  one  as  he  will)  that  Canada  will 
ever  form  part  of  the  American  Un- 
ion —  there  must  be  two,  not  one, 
great  English-speaking  nations  upon 
this  continent.  Nor  do  I  think  that 
ever  we  will  cease  to  belong  to  the 
British  Empire. 

"Canada,  unless  all  our  history 
prove  misleading  and  the  future  whol- 
ly belie  the  past,  must  continue  a 
part  of  that  nation  upon  whose  flag 
the  sun  never  sets.  Daniel  Webster 
nearly  seventy  years  ago  spoke  of  that 
Empire  even  then  as  'a  power  to 
which  Eome  in  the  height  of  her  glory 
is  not  to  be  compared — a  power  which 
has  dotted  over  the  surface  of  the 
whole  globe  her  possessions  and 
military  posts,  whose  morning  drum- 
beat  following   the   sun    and   keeping 


company  with  the  hours,  circles  the 
earth  with  one  continuous  and  un- 
broken strain  of  the  martial  airs  of 
England.'  And  since  then  what  an 
advance ! 

"Whether,  indeed,  we  shall  con- 
tinue to  be  in  a  manner  apart  from 
the  stream  of  world-politics,  leaving 
international  relations  largely  in  the 
hands  of  our  brethren  across  the  sea — 
or  whether  we  shall  enter  into  a  closer 
relationship  with  our  fellow-subjects 
in  the  British  Isles  and  so  with  those 
in  the  other  Dominions  and  Common- 
wealth under  the  same  flag,  thereby 
ceasing  to  occupy  the  position  of 
daughter  and  taking  that  rather  of 
sister,  is  upon  the  knees  of  the  gods — 
or  rather  of  God. 

It  may  be  that  there  are  doubts — 
honest  doubts  —  and  fears  —  honest 
fears  —  in  the  minds  of  some  as 
to  the  loyalty  of  brother  or  sis- 
ter Canadian.  If  so,  let  each  one 
search  his  heart  and  see  if  it  be  not 
the  cruelty  of  patriotism,  sincere  pat- 
riotism as  it  may  be,  that  leads  him 
to  doubt  his  fellow.  To  build  up  a 
great  country  we  must  be  united;  to 
be  united,  we  must  have  faith  one  in 
the  other,  and  that  faith  must  be 
based  upon  confidence  in  the  truth  and 
loyalty  of  political  opponent  as  well 
as  political  friend. 

When  we  doubt  another,  let  us  try 
to  get  his  point  of  view  and  without 
political  prejudice  or  political  bitter- 
ness, try  to  see  if  his  viewpoint  is 
not  also  that  of  a  sincere  patriot,  dif- 
fer as  it  may  from  our  own.  Let  pat- 
riotism not  be  unjust,  even  though 
it  must  always  be  cruel ;  and  justice 
being  done  to  all.  I  have  the  fullest 
confidence  that  all  Canadians — the  ex- 
ceptions will  be  trifling  and  of  no  im- 
fKjrt^ance  either  in  number  or  weight — 
will  be  found  true,  not  only  to  self- 
government    but  also  British  Union. 


Reprinted  from  The  Canadian  Magazine, 
March,   1911. 
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The  unsatisfactory  experience  with  the  collection  of  the  general 
property  tax,  that  is,  a  tax  at  a  fixed  rate  on  all  property  assessed 
at  its  market  value,  has  resulted  in  efforts  to  substitute  for  a  tax 
on  the  market  value  of  personal  property  a  tax  on  the  income  of 
the  individual  whether  derived  from  personal  effort  or  from  prop- 
erty, on  the  assumption  that  income  more  nearly  represents  the 
ability  of  the  individual  to  pay.  A  Massachusetts  act  (Ch.  269) 
imposes  an  income  tax  which  recognizes  the  difference  between 
income  derived  from  money  at  interest  and  income  derived  from 
trades,  professions  and  business.  Income  derived  from  invest- 
ments is  taxed  at  the  rate  of  6  per  cent.  This  is  practically  the 
same  as  a  3^  mill  tax  on  the  capital  value  of  the  investment,  that 
is,  it  is  practically  the  same  as  the  low  rate  tax  on  personal  prop- 
erty which  has  been  in  force  for  a  nimiber  of  years  in  Pennsyl- 
vania, Connecticut,  Maryland,  Minnesota  and  a  few  other  states. 
The  Massachusetts  law  imposes  a  rate  of  1^  per  cent  on  income 
derived  from  trades,  occupations,  professions  or  business  gen- 
erally. 

Prior  to  1916  there  was  practically  no  tax  in  the  United  States 
levied  directly  on  the  net  balance  of  an  estate  in  the  hands 
of  the  executor  or  administrator.  It  was  for  this  reason  that 
Congress  seized  the  opportunity  to  levy  a  tax  to  obtain  needed 
income  from  this  untapped  source.  Rhode  Island,  however 
(Ch.  1339),  imposed  a  tax  of  ^  of  1  per  cent  on  the  net  estates  of 
decedents.  If  this  policy  should  be  copied  in  other  states  it  would 
result  in  serious  double  taxation.  Indeed,  it  is  now  true  that  in 
one  state  imder  certain  contingencies  the  federal  and  state  gov- 
ernments extract  by  taxation  45  per  cent  of  the  estate. 

Congress  also  inserted  in  the  revenue  bill  a  revision  of  the 
income  tax  law  increasing  the  normal  tax  from  1  to  2  per  cent; 
an  excise  tax  of  12^  per  cent  on  the  profits  on  munitions  manu- 
factured in  the  United  States  for  a  period  extending  to  one  year 
after  the  end  of  the  European  War,  and  a  capital  stock  tax  of 
0  mills  on  the  fair  value  of  the  capital  stock  of  a  corporation  in 
excess  of  $99,000.  Other  important  tax  enactments  of  Congress 
for  the  year  were  the  prohibitive  tax  on  cotton  futures,  specific 
duties  imposed  by  the  revenue  act  on  articles  imported  under  an 
agreement  that  persons  in  the  United  States  are  to  be  restricted 
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in  using  or  dealing  in  such  articles,  and  the  creation  by  the 
revenue  act  of  a  tariff  commission. 

Note. — The  foregoing  review  is  based  on  tlie  report  of  tiie  American 
Bar  Association  Committee  on  Noteworthy  Changes  in  Statute  Law 
for  the  year  1916.  The  report  will  be  found  in  the  Year  Book  of  the 
Association. 


D.  FOREIGN   LEGISLATION,  JURISPRUDENCE   AND 
BIBLIOGRAPHY. 

1.  CANADA. 

The  overshadowing  cloud  of  war  naturally  has  had  a  great 
effect  in  determining  legislation  during  the  past  year.  Canada 
has  contributed  nearly  400,000  men  to  the  Allied  Forces,  and 
these  are  naturally  a  source  of  anxiety  as  well  as  of  pride  to 
Canadian  legislators.  It  may  be  added  that  more  than  one  mem- 
ber of  the  Dominion  Parliament  and  of  the  Local  Legislatures 
has  proved  his  patriotism  by  service  at  the  front,  of  whom  one 
has  sealed  his  faith  with  his  blood  and  another  is  a  prisoner  in  the 
hands  of  the  enemy. 

Dominion. 

The  effect  of  the  war  is  shown  in  the  appropriation  of  $250,- 
000,000  by  the  Dominion  for  war  purposes  (c.  28),  a  loan  of 
$75,000,000  authorized  (c.  3),  an  increase  in  the  Customs  tariff 
(c.  7),  a  tax  on  business  profits  of  25  per  cent  on  all  profits  beyond 
7  per  cent  on  the  capital  of  incorporated  companies  and  10  per  cent 
of  the  capital  employed  (c.  11)  by  private  individuals  or  partner- 
ships. The  war  had  also  its  influence  in  determining  Parliament 
to  grant  a  bounty  for  the  production  in  Canada  of  zinc  from 
Canadian  ores  (c.  27),  the  extension  of  the  time  during  which 
white  sulphur  may  be  used  in  matches  (c.  4)  and  the  power 
given  to  banks  to  take  valid  securities  from  those  engaged  in 
farming  and  stock-raising,  such  as  have  long  been  taken  from 
lumbermen,  etc.  (c.  10). 

Life  insurance  companies  are  compelled  to  invest  at  least  50 
per  cent  of  their  increase  in  assets  in  Canadian  securities  (c.  18). 

The  growth  and  triumph  of  prohibition  sentiment  are  mani- 
fested in  the  Dominion  legislation  preventing  the  shipping,  etc., 
of  liquor  with  knowledge  (or  intent)  that  it  is  to  be  used 
unlawfully. 
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Business,  however,  goes  on  as  usual,  one  railway  is  bought 
(c.  22),  another  assisted  (c.  23),  two  are  incorporated  and  the 
charters  of  about  a  score  are  amended.  Insurance,  trust  and  other 
companies  are  incorporated  and  there  are  24  divorces  granted,  an 
unusually  large  number. 

Provincial  Legislation. 

ONTARIO. 

The  effect  of  the  war  is  seen  in  Ontario  by  the  Soldiers'  Aid 
Commission  (c.  3),  the  extension  of  the  objects  for  which 
municipalities  can  validly  raise  taxes  and  the  validation  of 
grants  already  made  for  patriotic  purposes  (c.  40)  and  the  em- 
powering of  trustees  to  delegate  their  trusteeship  during  the  war 
(c.  29).  (All  matters  of  "property  and  civil  rights''  being  in 
the  jurisdiction  of  the  Provinces,  and  we  having  no  "  constitu- 
tional limitations,"  the  provincial  legislatures  may  do  as  they 
please  in  respect  of  all  matters  of  property  and  civil  rights.) 

The  natural  resources  of  the  Province  are  beginning  to  be  a 
subject  of  anxiety,  the  immense  natural  wealth  of  the  Province 
having  been  seriously  cut  into,  an  influential  "  organization  of 
resources  committee  "  has  therefore  been  formed  by  the  legisla- 
ture (c.  4),  game  and  fish  further  protected  (c.  60),  the  owners 
of  water  power  forced  to  apply  the  methods  of  efficiency  and 
economy  (c.  21),  and  the  Hydro-Electric  Commission  given 
power  to  utilize  the  waters  of  the  Niagara  and  Welland  rivers 
and  their  tributaries,  etc.,  by  diverting  or  otherwise  employing 
the  streams  (c.  20).  I  may  say  that  owing  to  the  enormous  in- 
crease in  manufacturers  of  war  material  and  otherwise  in 
Ontario,  it  has  been  found  necessary  to  divert  to  Ontario  factories 
a  great  part  of  the  electric  power  heretofore  exported  to  the 
United  States  from  our  Ontario  Niagara  Companies.) 

The  automobile  has  made  highway  improvement  necessary  and 
the  Province  has  set  aside  an  additional  $1,000,000  for  that  pur- 
pose: the  motor  road  from  Toronto  to  Hamilton  expected  to 
cost  $600,000  has  proven  more  costly  than  was  estimated  and  the 
extra  cost  of  over  $300,000  has  been  provided  for. 

What  perhaps  is  of  most  interest  to  Americans  is  the  legislation 
validating  otherwise  invalid  agreements  for  the  supply  to  munici- 
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palities  by  the  Hydro-Electric  Commission  of  electric  power 
(c.  19)  and  of  electric  railways  (c.  37). 

There  is  considerable  legislation  concerning  railways.  The 
Provinces  have  power  to  incorporate  railway  companies  within 
the  Province,  though  most  railway  companies  prefer  Dominion 
incorporation. 

Among  the  numerous  private  acts  there  are  two  which  might 
call  for  attention,  both  modifying  the  provisions  of  the  wills  of 
deceased  persons  (cc.  116,  117)  ;  there  is  one  (c.  118)  authorizing 
the  Law  Society  of  Upper  Canada  to  call  a  named  gentleman  to 
the  Bar. 

QUEBEC. 

The  legislation  of  Quebec  is  not  interesting;  the  progress  of 
temperance  is  shown  by  the  strengthening  of  the  Temperance 
Act  (cc.  12,  13),  and  there  are  a  number  of  statutes  authorizing 
the  governing  bodies  to  call  to  the  Bar  and  to  license  as  dentists. 

NOVA  SCOTIA. 

In  Nova  Scotia  the  war  has  produced  statutes  authorizing 
municipalities  to  collect  taxes  to  assist  recruiting  (c.  4)  and  to 
contribute  to  the  Canadian  Patriotic  Fund  (c.  30) ;  they  are  also 
authorized  to  levy  money  for  the  employment  of  the  blind  (c.  5). 

The  necessity  for  promoting  mining  and  smelting  operations 
is  shown  by  the  statute  relieving  those  who  obtain  a  licence  from 
the  government  for  such  purposes  from  actions  at  the  instance  of 
persons  injured  except  by  negligence  (c.  1). 

There  is  the  usual  large  amount  of  local  and  private  legislation, 
none  of  which  calls  for  remark. 

NEW   BRUNSV7I0K. 

In  New  Brunswick,  the  Canadian  Patriotic  Fund  obtains  a 
Provincial  grant  of  $25,000  (c.  4)  and  the  municipalities  are 
empowered  to  contribute  to  its  funds  (c.  5)  and  make  assess- 
ments for  that  purpose  (c.  8) ;  land  is  granted  to  soldiers  or  their 
heirs  (c.  6)  and  farm  settlements  after  the  war  are  provided  for 
(c.  9). 

The  conservation  of  natural  resources  is  contemplated  by  the 
^jnendment  to  the  mining  laws  (c.  31)  and  the  act  relating  to  the 
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manufacture  of  spruce  and  other  pulp  wood  (c.  33) .  A  still  more 
important  conservation  of  natural  resources  is  provided  for  in  the 
act  for  the  protection  of  children  (c.  39). 

The  steady  progress  toward  complete  codification  is  manifest 
in  the  Company  Act  (c.  14),  and  the  improvement  in  country  life 
by  the  act  for  the  incorporation  of  rural  telephone  companies 
(e.  17) .  Married  women  are  placed  on  the  same  level  as  to  rights 
and  liabilities  as  their  spinster  sisters  (e.  29) . 

But  the  most  important  legislation  is  the  Prohibition  Act 
(c.  20)  which  absolutely  prohibits  the  sale  of  liquor  after  May  1, 
1917.  Of  course  provision  is  made  for  physicians  and  dentists. 
The  act  is  confessedly  a  compilation:  the  very  useful  plan  is 
adopted  of  giving  a  reference  to  its  source  at  the  end  of  each  sec- 
tion. We  find  the  former  Xew  Brunswick  Acts  referred  to,  but 
also  those  of  Ontario,  Manitoba,  Prince  Edward  Island  and 
Kansas. 

The  private  and  local  legislation  is  as  usual — railways,  libra- 
ries, power  companies,  etc.,  are  incorporated.  Perhaps  two  acts 
may  be  mentioned.  The  first  (c.  49)  to  incorporate  an  association 
of  graduate  nurses  and  to  establish  a  Provincial  registration  of 
qualified  nurses.  This  shows  the  desire  of  nurses  to  be  recognized 
as  members  of  a  profession  which  is  wholly  admirable.  We  see 
the  same  thing  in  accountants,  architects  and  others,  and  while 
the  Province  by  this  act  provides  for  a  register  of  qualified  nurses, 
it  does  not  prevent  others  from  engaging  in  nursing  which  is 
sometimes  sought.  The  other  act  is  c.  58  which  changes  the 
name  of  A.  G.  It  is,  of  course,  well  known  that  at  the  common 
law  anyone  may  assume  any  name  (speaking  generally)  he 
pleases  if  this  is  not  done  for  any  fraudulent  or  unlawful  pur- 
pose, but  many  desire  to  have  a  statutory  change.  The  well- 
known  Amor  de  Cosmos,  of  British  Columbia,  was  originally 
William  Smith  and  when  he  applied  for  a  change  to  Amor  de 
Cosmos,  he  narrowly  escaped  a  change  to  Amor  de  Muggins.  In 
Ontario,  occasionally  one  desiring  to  change  his  name  files  a 
deed  poll  in  the  Supreme  Court,  sometimes  he  just  changes  it 
and  if  he  can  get  his  neighbors  to  use  the  new  name,  that  is  his 
name.  We  shall  see  that  the  Province  of  Alberta  has  made  formal 
provision  for  a  change  of  name. 
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PRINCE   EDWARD   ISLAND. 

At  the  regular  session  there  was  no  legislation  which  is  of 
interest  outside  the  Island  except  possibly  one  change  of  name 
(c.  34).  At  the  special  session,  a  Special  Provincial  War  and 
Health  Tax  was  directed  for  Canadian  soldiers  who  had  become 
tuberculous  (c.  35). 

MANITOBA. 

Manitoba  having  already  passed  a  prohibition  measure  is  now 
concerned  with  public  utilities  and  the  encouragement  and  im- 
provement of  agriculture.  An  agricultural  college  is  provided 
for  (c.  1),  agriculture  assisted  (c.  2),  a  Public  Utilities  Com- 
mission organized  (c.  66)  and  children  are  protected  (cc.  10,  11). 


BRITISH  COLUMBIA. 

In  the  Pacific  Province  free  grants  are  given  to  soldiers 
(c.  35),  they  are  relieved  from  hardship  occasioned  by  the  literal 
operation  of  the  mining  laws  (c.  4),  protected  from  actions  at 
law  (c.  74),  returned  soldiers  are  to  receive  homesteads  (c.  59), 
and  those  at  the  front  may  exercise  their  franchise  (c.  41)  (at 
the  recent  election  soldiers  in  active  service  did  vote  and  the 
soldier  vote  carried  the  election  in  some  cases).  Trustees  in 
active  service  may  delegate  their  authority  (c.  68,  compare  this 
with  the  Ontario  statute,  c.  29),  and  an  illegal  grant  by  the  City 
of  Victoria  to  the  purposes  of  the  militia  is  validated  (c.  72). 

Then,  too,  the  mining  industry  is  encouraged  (c.  43)  and  ship- 
building (c.  67).  The  Province  comes  into  line  by  an  act  for 
the  compensation  of  injured  workmen  (c.  77)  of  far-reaching 
character. 

A  referendum  upon  prohibition  and  woman  suffrage  (c.  60) 
was  favorable  to  both  and  the  Prohibition  Act  (c.  49)  comes  into 
force  July  1,  1917.  Since  this  was  written,  the  vote  of  the 
British  Canadian  soldiers  in  the  trenches  and  in  England  await- 
ing their  call  to  the  front,  has  been  received,  and  it  is  found  that 
their  vote  overcomes  the  small  majority  in  favor  of  prohibition. 
It  is  accordingly  proposed  to  give  prohibition  in  the  Province 
(as  the  majority  in  the  Province  desire  it),  but  to  have  another 
referendum  after  the  war.  . 

An  act  (c.  18)  provides  for  the  marking  of  eggs  offered  for  sale, 
and  there  is  the  usual  amount  of  local  and  private  legislation. 
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ALBEBTA. 

The  most  important  legislation  is  the  Prohibition  Act  (c.  4) 
and  an  act  (c.  10)  providing  a  cheap  and  easy  method  for  change 
of  name  by  registering  an  application  (with  the  consent  of  the 
Provincial  Secretary),  advertising,  etc. 

Corporations  are  further  taxed  (c.  13)  and  theater  goers  are 
also  mulcted  (c.  14). 

In  the  private  bills  is  one  for  graduate  nurses  (c.  35)  not 
unlike  that  in  New  Brunswick  (c.  49). 

SASKATCHEWAN. 

A  levy  is  made  of  one  mill  on  the  dollar  on  all  voteable  prop«rty 
called  "  The  Patriotic  Tax,"  and  also  a  tax  of  one  cent  per  acre, 
and  a  loan  of  $1,000,000  is  authorized  (c.  6).  Volunteers  are 
protected  from  actions  at  law  during  the  war  and  six  months 
thereafter  (c.  7),  and  the  prohibition  law  made  more  strict  and 
effective  (c.  35). 

The  usual  amount  is  foimd  of  private  bills,  incorporations,  etc. 

The  prohibition  measure  in  Ontario  is  not  quite  the  same  as 
the  others.  In  Ontario,  at  the  last  election,  the  opposition  (the 
Reform  Party)  appealed  to  the  electorate  on  the  platform 
"Abolish  the  Bar."  The  government  (Conservative  Party)  re- 
ceived the  support  of  the  licensed  victuallers,  hotel  men,  etc.,  who 
were  in  favor  of  the  liquor  traffic  remaining  and  were  successful 
at  the  election.  The  advance  of  public  opinion  due  in  some 
degree  to  the  sale  of  liquor  to  our  volunteers  in  khaki  soon  justi- 
fied (if  it  did  not  compel)  a  change  of  front  in  the  government, 
and  with  the  unanimous  approval  of  the  opposition,  the  Prohibi- 
tion Act  was  passed  to  become  effective  from  7  P.  M.,  Saturday, 
September  16,  1916. 

The  act  was  passed  avowedly  as  a  war  measure  to  conserve  our 
young  men,  and  it  contains  a  provision  for  a  referendum  in  June, 
1919,  on  the  question  *'  Are  you  in  favor  of  the  repeal  of  The 
Ontario  Temperance  Act  ?  " 

YUKON   TEKfilTORT. 

In  the  Yukon  Territory  legislation  for  1916,  the  only  Ordi- 
nances worthy  of  remark  are  cc.  1,  3,  4  and  5. 
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C.  1  is  an  Ordinance  (statute)  providing  for  the  equitable 
distribution  among  his  creditors  of  the  property  of  one  who 
makes  an  assignment  for  the  benefit  of  his  creditors.  Such  an 
assignment  takes  precedence  of  judgments  and  executions  not 
completely  executed  by  payment,  and  the  legislation  follows  in 
substance  that  of  the  Provinces,  e.  g.,  Ontario.  No  power  exists 
in  a  Province  (or  Territory)  over  bankruptcy,  and  so  far  the 
Dominion  has  not  passed  a  general  bankruptcy  law. 

C.  3  is  one  more  break  in  common  law  rules;  it  allows  the 
court  to  award  interest  for  such  time  and  at  such  rates  as  the 
court  may  think  right  where  the  payment  of  a  just  debt  has  been 
improperly  withheld. 

C.  4  stiffens  the  existing  liquor  law  and  c.  5  provides  for  a 
plebiscite  on  the  question  of  total  prohibition  to  be  voted  on  by 
the  electors.  (This  vote  was  taken  and  resulted  adversely  to  the 
Prohibition  party  by  an  exceedingly  small  majority.) 

W.  E.  E. 

2.  LATIN  AMERICA. 
AEGENTINA. 
LiEGISLATIOlV. 

Boletin  Oficial  year  XXIV,  No.  6606,  January  25,  1916. 
Executive  decree,  pursuant  to  Law  No.  9688  (see  last  year's 
Bulletin),  regulating  the  liability  of  employers  in  cases  of 
accidental  injury  to  employees.  Defines  what  kind  of  work 
falls  under  the  act,  and  the  responsibility  of  employer  and 
provides  for  determination  of  employees'  indemnity  by  his 
wages. 

Boletin  Oficial  year  XXIV,  No.  6711,  June  3,  1916.  Executive 
decree.  Importation  of  sugar  declared  free  up  to  30,000 
tons  and  sugar  exports  prohibited. 

Boletin  Oficial  year  XXIV,  No.  6850,  November  22,  1916. 
Treaty  of  arbitration  entered  into  with  France.  Under  this 
treaty,  all  disputes  are  to  be  decided  by  arbitration  with  the 
exception  of  those  arising  under  the  constitutions  of  the  two 
countries.  Article  2.  The  rules  of  procedure  established  at 
The  Hague  shall  control  in  so  far  as  they  are  not  modified  by 
this  treaty.  Article  III.  Three  members  compose  the  board, 
each  country  having  the  right  to  appoint  one.    In  case  of 
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APPENDIX. 
THE  GEADUATE  AND  THE  COUNTRY. 

An  address  delivered  at  the  Commencement  Exercises  of  the  Ontario  Veterinary  College, 
Toronto,  in  Convocation  Hall  of  the  University  of  Toronto,  April  24th,  1915,  by  the 
Honourable  William  Renwick  Riddell,  L.H.D.,  F.R.Hist.Soc,  etc.,  Justice  of  the 
Supreme  Court  of  Ontario. 

I  desire  to  begin  by  congratulating  30U  on  tbe  tremendous  advance  made  by 

rerinarv  Surgery  during  the  last  few  years — not  alone  on  the  advance  of  the 

cnce  but  also  on  the  advance  in  public  estimation  of  its  practitioners.     In  my 

;th — now  indeed  inore  remote  than  that  of  most — eheu  fugaces  labuntur  anni — 

re  was  hardly  such  a  person  as  the  Veterinary  Surgeon.     Every  blacksmith 

the  country  was  a  horseshoer  and  therefore  a  farrier,  and  consequently  a  horse 

tor  ex-officio.     He  was  "  ever     ....     furnished  with  horseshoes,   nayles 

1  drugges  both  for  inward  and  outward  applycation,"  as  old  Francis  Markham  in 

-   "Booke  of  War"   said  three   hundred  years   ago   "an   excellent    Smith   or 

rrier '"  should  be.     There  was  indeed  an  occasional  instance  where  some  more 

less  unknown  individual  supported  himself  in  a  precarious  existence  by  "  horse- 

toring  ■'  alone,  but  the  cases  were  rare.     Horse  doctors,  smith  or  otherwise,  all 

ned  for  the  lampas   (which  they  invariably  called  "lampers''),  blistered  for 

splint    and  bled  for  pretiy  much  everything,  the  fleam  being  always  handy. 

eryone  of  them  had  his  own  cure  for  hots,  ranging  from  sweet  oil  and  turpen- 

t^  to  an  exclusive  regimen  of  timothy  hay  and  carrots.     But  this  was  not  to  be 

ndered  at — ^the  farmer  was  an  exception  who,  being  pressed,  would  not  modestly 

Miit  that  he  had  an  infallible  cure  himself,  which  he  would  perhaps  disclose;  but 

any  case  he  had  a  pit^'ing  smile  for  any  other  treatment  than  his  own.     Almost 

same  remarks  apply  to  "  hollow-horn "  in  cattle.     Very  few  indeed  were  so 

_    atly  daring  and  bravely  iconoclastic  as  an  old  friend  of  mine  who  always  said 

"  Yon  insure  me  against  hollow-belly  and  1*11  insure  myself  against  hollow-horn." 

No  one  exercising  the  trade  had  been  scientifically  educated ;  the  practice  was 

a  very  bad  form  of  empiricism  and  quackery,  and  the  worst  feature  of  all  was  that 

no  one  could  understand  that  there  was  or  could  be  advantage  from  a  knowledge 

of  the  physiology  of  animals  or  from  a  careful  training  in  scientific  principles.     I 

well  remember  that  when  my  brother  determined  to  attend  the  Ontario  Veterinary 

College  in  the  middle  seventies,  there  were  many  shakings  of  the  head  and  friendly 

expostulations  at  the  utter  waste  of  the  money  paid  to  learn  to  be  a  "  horse  doctor." 

Wliat   did   not  come  by   instinct  could  be   learned   from   the  blacksmith  or  the 

neighbours,  so  why  pay  out  good  money? 

Largely  owing  to  the  Ontario  Veterinary  College,  to  the  work  of  Dr.  Andrew 
i*^mith.  his  colleagues,  successors  and  students,  the  whole  system  has  changed 
within  my  recollection.  Eule  of  thumb  has  given  way  to  scientific  accuracy,  so 
far  as  scientific  accuracy  can  be  attained  in  such  matters.  Anatomy,  physiologv, 
pathology,  pharmacology,  bacteriology,  have  come  to  their  own  in  veterinary  as  in 
human  medicine  and  surgery.  The  trade  has  become  a  profession:  and  what  of 
necessity  follows  and  is  perhaps  the  ma-t  important  matter,  the  practitioner  has 
ceased  to  be  the  nondescript,  little-regarded  horse  doctor,  and  has  become  the  re- 
spected and  self-respecting  Veterinary  Surgeon,  the  man  of  sqience,  the  member 
of  a  learned  profession. 

[33] 
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That  there  are  exceptions,  is  true.     There  is  here  and  there  a  member  of  your 
profession  who  has  not  sloughed  off  the  ignorant  boor;  there  are  those  who,  having 
passed  their  examinations,  proceed  to  forget  all  they  safely  can  or  may,  and  retar 
just  enough  to  enable  them  to  make  a  living.     But  such  there  are  in  every  pr 
fession — in  medicine,   in  law — and  probably  there   is  no   greater  proportion  i 
yours  than  in  any  other.     There  is  the  tobacco-chewing,  whiskey-drinking  studen 
and  practitioner;  there  is  the  individual,  student  or  practitioner,  who  imagines  he^ 
shows  himself  wholly  admirable  when  he  acts  the  rowdy  and  larrik-in ;  but  then  I 
have  seen  the  like  at  Osgoode  ITall,  and  I  am  not  sure  that  the  medical  college 
is  wholly  free  from  them,  and  possibly  not  even  the  solemn  halls  of  Kno\.     Thej 
fool  ye  have  always  with  you;  and  "though  thou  shouldest  bray  a  fool  in  a  mortal^ 
among  wheat  with  a  pestle,  yet  will  not  his  foolishness  depart  from  him." 

There  are  black  sheep  in  every  flock,  but  it  can,  I  think,  be  fairly  said  that 
the  graduates  of  this  College  have,  with  very  few  exceptions,  borne  themselves  as 
becomes  them,  in  view  of  their  opportunities. 

I  do  not  hope  to  influence  the  unworthy,  but  shall  address  myself  only  to 
those  who  respect  themselves  and  their  calling,  and  who  will  not  refuse  to  obey  the 
command  "  freely  ye  have  received,  freely  give." 

"Every  one  owes  a  debt  to  his  profession":  so  said  the  wisest,  brightest. 
meanest  of  mankind.  Lord  Bacon.  It  should  be  the  aim  of  every  member  of 
every  profession  to  leave  it  better  and  more  advanced  than  he  found  it;  at  the 
very  least  that  it  will  suffer  no  discredit,  much  less  dishonour,  through  him  and  his 
life.  But  it  is  not  that  of  which  I  am  to  speak:  it  is  the  duty  of  tlie  graduate 
toward  his  country;  and  here  I  find  no  difference  between  the  graduates  in 
veterinary  surgery  and  in  any  other  course. 

In  our  system,  painfully  wrought  out  through  the  centuries,  the  product  ofj 
the  thought  of  sages,  the  valour  of  heroes,  the  blood  of  martyrs — tlio  real  source  of 
all  power  is  the  people;  and  we  English-speaking  people  pride  ourselves  upon  our 
democracy.     There  may  be — there  is — some  little  difference  between  our  citi7:ens   ! 
in  their  views  as  to  how  far  the  vnW  of  the  people  may  be  checked,  temporarily  at 
least;  but  there  is  none  in  the  thorough  conviction  that  the  will  of  the  people 
must    prevail    when    that    will    is    quite    clear    and    is    unmistakably    expressed.   . 
N"umbers  of  us  call  themselves  Conservatives,  but  the  most  conservative  of  the   ^ 
Conservatives  is  far  in  advance  of  where  the  most  radical  of  the  Radicals  stood 
no  long  time  ago.     The  most  ardent  Reformer  of  the  Tudor  or  Stuart  time  would 
gasp  at  the  freedom  permitted  now  by  the  most  reactionary  political  party. 

The  people  must — and  does — ^rule.     But  what  is  the  people? 

No  doubt  when  voters  come  to  deposit  their  ballots  in  the  ballot  box  they  say 
what  is  in  their  mind  at  the  time.  This  may  be  the  result  of  improper  induce- 
ments :  money,  promise  of  positions,  what  not.  All  such  are  to  be  deprecated :  any 
one  who  votes  for  any  such  cause  is  a  traitor  to  himself  and  to  his  fellow  citizens. 
By  the  law  made  by  and  for  the  citizens,  he  is  entrusted  with  a  voice  in  the  affairs 
of  the  country,  a  vote  to  express  that  voice.  This  is  given  him  not  that  he  may 
make  money  out  of  it,  not  even  that  'he  may  benefit  himself  bv  it,  but  that  he  may 
use  it  for  the  benefit  of  the  country  at  large.  Let  me  illustrate.  Many  thousands 
of  Canadians  believe  in  Protection.  Tf  anv  man  thinks  that  Protection  Avill  benefit] 
him  pecuniarily  there  is  a  duty  cast  upon  him  to  vote  for  Protection  if  he  also 
Ihinks  that  it  will  benefit  the  country  at  large ;  but  if  he  honestly  thinks  that  it 
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will  injure  the  country  generally,  he  is  a  traitor  to  his  trast  if  he  votes  for  it 
simply  because  it  will  or  may  benefit  himself.  Thousands  and  tens  of  thousands 
of  Canadians  are  convinced  Free  Traders.  If  one  of  them  believes  that  Free 
Trade  will  put  or  leave  money  in  his  pocket  and  at  the  same  time  be  good  for 

lada  he  is  wholly  entitled  to  vote  Free  Trade;  but  if,  thinking  it  good  for  his 
own  pocket,  he  thinks  it  bad  for  the  countr}-,  he  is  recreant  to  his  trust  if  he  tries 
by  his  vote  to  bring  it  about. 

Of  course,  near  as  a  man's  shirt  is  to  him,  nearer  still  is  his  skin,  and  it  is  no 
leflsy  task  to  discriminate  between  ones  own  gain  and  his  country's.  It  is  a  matter 
of  infinite  difficulty  to  see  clearly  when  one's  own  advantage  is  concerned.  We  are 
(too  prone  to  consider  every  public  question  from  our  own  point  of  view,  the  point  of 
view  of  personal  advantage.  AVheu  we  are  told  tliat  we  should  aim  at  the  "  greatest 
good  of  the  greatest  number,"'  we  are  too  apt  to  consider  that  the  greatest  number  is 
Number  One.  Now  just  here  is  one  of  the  duties  of  the  graduate  toward  his 
people.  Your  education  has  been  of  such  a  character  as  to  "  scientize "  your 
minds,  to  make  your  thinking  scientific  and  based  on  principle.  Unless  you  have 
ijuite  failed  to  take  advantage  of  the  training  wiiich  you  have  undergone  you  must 
be  able  to  take  a  broad  view  of  all  matters,  and  to  discriminate  between  the  merely 
personal  and  the  general.  Your  duty  is  the  same  as  that  of  all  other  citizens  of 
Canada,  but  your  education  has — or  should  have — better  fitted  you  to  perform  it. 
There  is,  however,  another  and  a  higher  duty  which  you  owe  your  country, 
and  that  is,  to  exercise  a  beneficial  influence  on  others.  In  all  communities  there 
must   be   leaders.       If   the   educated   do   not   assume   that  position,   others   less 

1-qualitied  must  and  will.  I  am  sick  and  tired  of  the  talk — largely  tant — heard 
often  in  educated  circles,  about  the  '"  part}'  politician,"  the  '"  ward  politician."' 
the  "  boss  "  and  the  like.  If  those  who  should  lead  abdicate  their  rights  let  them 
hide  their  heads  and  not  whine  if  those  whom  they  consider  their  inferiors  come 
to  the  front  and  pick  up  the  baton  which  they  have  declined.  And  most  of  our 
politics  must  be  party  politics — there  is  no  other  way  we  English-speaking  peoples 
^^a\e  discovered  whereby  we  may  govern  ourselves,  than  the  party  system;  and 

ry  good  as  well  as  every  ill,  politically,  has  been  and  must  be  brought  about  by 
political  parties.  To  refuse  to  t<ike  part  in  politics  because  it  involves  party  ism 
is  like  refusing  to  belong  to  a  church  because  it  must  be  of  one  creed  or  another 
and  cannot  include  all  Christians. 

Disinclination  is  often  shown — or  at  least  expressed — to  join  in  politics  because 
of  some  supposed  degradation  involved  in  political  pursuits,  as  though  the  exer- 
cise of  rights  for  which  hundreds  of  our  ancestor  have  fought  and  died  were 
something  unworthy.  Some  superfine  people  distinguish  between  the  politician 
whom  they  affect  to  contemn  and  the  statesman  whom  they  unaffectedly  admire. 
The  main  difference  is  that  the  statesman  is  dead.  The  laudator  temporis  acti 
naturally  lauds  the  dead  and  gone,  and  cannot  or  will  not  appreciate  the  living 
and  actual. 

Dirty  politics?     Yes,  there  is  dirty  politics  just  as  there  is  diriry  theology — 

the  odium  fheologium  is  proverbial — just  as  there  is  dirty  law  and  dirty  medicine. 

To  one  has  a  right  to  refuse  to  take  part  in  politics  because  politicians  abuse  each 

'^T  unless  he  would  refuse  to  be  a  clergyman  or  a  lawyer  because  the  members 

these  professions,  in  their  conduct  towards  each  other,  are  not  always  perfect 
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ensamples  of  sweetness  and  light.     In  like  manner  no  one  has  a  right  to  avoid 
liis  share  of  public  duty  because  it  is  difficult,  full  of  perplexities — because  it  may 
not  be  possible  to  see  clearly  the  very  best  thing  to  do — any  more  than  one  dues  not 
reluse  to  become  a  doctor  bei-ause  his  science  is  not  fully  developed  and  he  cannoj 
cure  all  diseases,  or  a  lawyer  because  he  cannot  win  every  case. 

Let  me  here  say  a  word  for  municipal  politics.     Our  municipalities,  which  a* 
Governor  who  did  not  like  them  called  "  sucking  republics,"  are  the  very  nursery 
of  seli'-government.     The  matters  dealt  with  in  our  municipal  councils  are  such  as  ' 
touch  our  daily  hie  and  no  small  part  of  our  comfort  and  happiness  depends  upon 
the  wisdom  of  alderman  or  councillors.     We  are  ail  prone  to  grumble  at  our  muni- 
cipal rulers — grumbling  is  an  inalienable  right  of  every  freeman,  and  Ood  forbid 
that  we  sliould  stop  grumbling.     But  someone  must  do  this  municipal  work;  if 
you  think  you  can  do  better,  say  so,  state  your  reasons  and  try  your  hand.    There- 
is  no  disgrace  in  being  a  municipal  politician,  but  the  reverse,  unless  you  are  a| 
municipal  politician  with  no  vision  above  the  petty  advantage  to  be  gained  by 
yourself  or  a  clique  or  a  party  by  your  being  such  a  politician.     The  municipal 
problem  is  necessary  and  no  man  is  too  good  for  the  job.  fl 

Whether  in  Municipal,  Provincial  or  Dominion  matters,  the  graduate  should 
establish  his  leadership  if  he  can,  if  he  is  the  best  qualihed  to  lead;  and  he  should 
be  thus  quaiihed  unless  he  has  missed  his  opportunities  and  wasted  his  time. 

He  should  be,  and  unless  he  has  not  been  educated  as  he  ought,  he  must  be 
capable  of  directing  the  thought  of  tliose  not  so  well  qualified  along  the  right  lines. 
"  Let  all  thy  ends  be  thy  country's."  It  is  unfortunately  the  case  that  much  of 
our  Canadian  politics  has  tended  toward  depreciation  of  political  opponents,  tlieir 
principles,  their  objects,  their  actions.  Perhaps  in  some  cases  the  criticism  was 
justified  and  proper,  but  surely  it  is  time  to  cut  away  from  old  feuds  and  face  tlie 
facts  as  they  are.  The  old  way  with  religious  sects  was  for  each  to  assail  every 
other.  That  time  has  to  a  very  great  extent  gone  by,  and  now  any  church  shows  n> 
greatness  by  advancing  the  cause  of  Christianity  and  elevating  humanity,  not  by 
captious  criticism  of,  much  less  furious  assault  on,  the  other  churches.  May  we 
not  at  this  long  last  unite  in  advancing  our  common  country  without  captious 
criticism  of,  or  furious  assault  upon,  those  of  a  difi'erent  political  creed?  1  do  iiui 
mean  by  this,  that  anyone  should  give  up  any  part  of  his  own  political  belief  any 
more  than  the  Presbyterian  gives  up  any  part  of  his  religious  belief  when  he  joius 
hands  with  the  Anglican,  the  Methodist  or  the  Baptist.  The  essential  loyalty  to 
Canada  and  British  connection  of  the  great  mass  of  the  people  no  one  doubts  and 
that  should  unite  all  Canadians  in  one  family. 

At  the  present  time  we  are  at  war,  and  more  than  ever  we  should  be  one 
people.     You  should  do  your  best  to  make  that  aspiration  a  solid  fact. 

But  there  is  now  a  most  pressing  duty  not  known  to  us  in  times  of  peace;  a 
duty  different  in  kind,  not  simply  in  degree. 

We  are  now  in  the  midst  of  a  world  war  for  democracy,  for  the  rule  of  the 
people. 

The  right  to  govern  ourselves,  whether  we  do  that  well  or  ill,  is  the  birthright 
of  all  the  English-speaking  people,  the  aspiration  of  all  those  in  the  world  whether 
they  speak  English  or  not,  whose  views  of  human  liberty  are  those  of  Hampden  and 
Pym  and  the  heroes  of  1688. 
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That  all  power  rightfully  proceeds  from  the  people  and  that  all  power  must 

exercised  m  a  responsibility  to  the  people  is  the  cardinal  principle  of  our 

lintijjh  folk.     Now  compare  that  with  the  Prussian  ideal — I  say  Prussian,  because 

it  18  the  Prussianism  infecting  Germany  which  makes  Germany  dangerous  to-day. 

The  Emperor  loudly   and  emphatically  contends — he  does  not   contend  in 

Germany,  for  no  one  says  him  nay — that  he  draws  his  power  from  God  alone  and 

that  his  dominion  over  the  people  is  of  divine  right,  to  deny  which  is  blasphemy  as 

J.  as  treason.     Our  King  is  glad  and  proud  to  owe  Jiis  throne  to  an  Act  of 

I  arliament,  and  to  admit  that  an  Act  of  Parliament  could  take  it  from  him.     The 

Kaiser  despises  all  Acts  of  larliament  (except  those  which  grant  him  money)  and 

s  •*  God  alone  gave  me  my  throne — my  people  have  nothing  to  do  but  to  obey; 

..jy  have  no  right  to  deprive  me  of  what  1  do  not  in  any  sense  owe  to  them."     A 

iKjrsonal  rule  more  absolute  than  was  ever  claimed  by  Charles  the  First  or  his  sou 

:iies,  more  absolute  than  England  has  ever  seen  since  Queen  Elizabeths  time. 

Aids  over  Germany,  the  gift  of  Prussia. 

It  was  because  a  mere  subject  might  not  be  more  than  a  mere  servant  that  the 
pilot  was  sent  overboard,  Bismark  was  cashiered.  Just  tliink  what  it  would  mean 
to  us,  if  the  King  were  to  dismiss  Asquith  because  he  used  his  own  judgment 
wisely,  and  thereby  acquired  public  favor,  or  if  the  Governor-General  were  to 
dismiss  Sir  Eobert  Borden,  or  the  Lieutenant-Governor  Mr.  Hearst. 

Parliaments  the  German  Empire  has — in  some  cases,  elected  in  large  measure 
by  the  classes — but  no  Parliament  can  dictate  or  change  a  policy;  all  that  Parlia- 
ments can  effecti\ely  do  is  to  vote  money. 

In  municipal  matters  the  rule  is  almost  equall}'  arbitrary.  In  the  muni- 
cipalities as  in  the  Empire  the  government  is  effective,  the  peace  is  kept,  pecula- 
tion is  rare,  the  people's  money  husbanded,  but,  throughout,  the  people  have 
nothing  to  say;  they  have  to  do  simply  as  they  are  told,  obey  this  regulation  and 
that  and  have  not  even  the  right  to  grumble  at  their  masters.  Comfort  and 
reasonably  cheap  living  are  attained,  but  at  the  sacrifice  of  initiative,  of  spontan- 
eous thought,  of  freedom,  of  everything  involved  in  the  word  "  democracy " — the 
phrase  "  government  by  the  people." 

Xow  if  the  Prussians  were  content  to  apply  their  principles  to  themselves  and 
their  own  land  only,  we  would  have  no  right  to  complain.  Our  American  cousins 
may  take  up  one  year  out  of  four  in  the  turmoil  and  anxiety,  the  dislocation  of 
business  and  uneasiness  of  a  Presidential  election;  they  may  rejoice  in  a  system 
which  does  not  permit  taking  the  opinion  of  the  electorate  except  at  times  rigidly 
and  unchangeably  fixed  by  a  written  document;  they  may  reverence  their  Con- 
stitutions, etc.,  in  what  seems  to  us  a  most  undemocratic  way.  That  is  their  own 
business ;  and  it  would  be  a  sheer  impertinence  in  any  but  an  American  to  criticize ; 
Hiey  do  not  seek  to  impose  their  system  upon  others,  and  so  have  the  right  to 
expect  others  to  leave  it  alone  in  word  and  in  deed. 

The  Prussian  has  imposed  his  system,  in  fact,  upon  all  Germany,  and  makes 
no  concealment — or  at  least  until  but  the  other  day  made  no  concealment — of  the 
doctrine  he  entertained  that  he  was  to  mould  the  world  to  his  ways,  that  he  was  the 
predestined  regulator  of  the  affairs  of  all  peoples. 

It  is  the  unutterable  and  colossal  self-conceit  of  the  Prussian  which  is  the 
real  danger  threatening  the  world  to-day.  He  first,  with  his  doctrine  of  divine 
right,  places  the  Kaiser  very  little  if  any  lower  than  the  Almighty:  tben,  as  a 
necessary  consequence,  proclaims  that  the  State,  personified  in  the  Kaiser,  does 
not  exist  for  the  individual  but  the  individual  for  the  State.     By  an  easy  gradation 
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he  arrives  at  the  conclusion  that  this  divinely  guided  State  owes  no  duties  to  any 
other  State,  tiiat  it  is  a  law  unto  itself,  that  what  it  desires,  territory  or  otherwise, 
it  should  take,  and  that  weaker  nations  have  no  right  to  exist.  But  it  is.  his  Kaiser, 
his  State,  of  which  this  is  predicated,  and  he  gladly  and  conscientiously  finances 
against  a  Russian  Czar  or  a  British  King.  He  is  moved  to  righteous  indignation  at 
the  thought  that  any  other  nation  should  exercise  the  privilege  of  taking  anything 
belonging  to  Germany  or  which  she  wants,  whether  it  be  the  food  or  munitions 
of  war  she  so  much  desires,  or  the  territory  of  East  Prussia  or  German  Poland; 
hut  he  has  no  qualms  in  annexing  an  Alsace  or  a  Lorraine  and,  if  he  could,  a 
Belgium,  or  in  exploiting  the  mines  and  factories  as  well  as  the  people  of  occupied 
territory. 

He,  the  Prussian,  is  the  Superman,  the  more  than  man,  and  no  one  has  any 
rights  which  he  is  bound  to  respect.  His  ways  are  the  right  ways;  all  others  are 
hut  the  feeble  movement  of  the  imbecile  or  the  rudeness  of  the  barbarian. 

These  ideals  necessarily  work  out  in  principles  of  International  conduct.  In- 
stead of  the  great  and  unchangeable  rules  of  the  moral  law,  which  we  are  taught 
are  binding  upon  nations  as  well  as  upon  individuals,  he  has  boldly  adopted  as  the 
cardinal  rule:  "flight  makes  right,  might  is  right,  what  \  can,  I  ought  and  will." 

No  treaty  will  bind  him,  for  what  is  a  treaty  but  an  agreement  which  is 
advantageous  to  him  when  made,  hut  when  it  is  no  longer  so,  is  for  that  reason 
alone  not  binding  on  him?  A  Belgium  whose  neutrality  he  has  guaranteed  must 
give  up  that  neutrality  if  it  is  inconvenient  for  him ;  let  the  other  guarantors  look 
out  for  themselves,  but  let  the  guaranteed  bow  before  him  and  his  might.  No 
scrap  of  paper  stands  or  can  be  allowed  to  stand  in  his  way.  The  good  old  rule 
sufficeth  him : 

"  The  simple  plan, 
That  they  should   take   who   have   the   power 
And  they  should  keep  who  can." 

It  is  this  conception  of  the  German  as  Superman,  instead  of  a  mere  survi\al 
of  the  primieval  and  mediaeval^  which  has  made  the  nation  drunk  with  conceit, 
blind  to  all  justice  and  right  and  to  everything  but  what  they  think  may  tend 
to  the  immediate  advancement  of  the  German  people. 

This  strange  blindness  has  seized  even  the  intellectual  classes.     Can  any  read 
the  apologies  put  forward  by  the  German  theologians  and  scientists  without  seeing 
that  they  have  lost  all  sense  of  logic  and  all  feeling  for  evidentiary  fact?     Any 
Canadian   jury   would    laugh   at  a   counsel  Avho  advanced   to   them   an   argument  , 
so  full  of  misstatement  of  facts  and  so  deficient  in  all  intelligent  reasoning. 

This  war  is  a  war  of  aggression,  a  war  for  conquest,  conceived  in  greed  and 
brought  forth  in  shamelessness — its  lirst  act  a  brutal  invasion  of  a  peaceful  and 
neutral   country,   the   attempted  destruction   of  a   free  people,   an  act  in   which 
Prussia  did  not  even  see  iniquity  or  aught  she  did  not  have  the  right  to  do. 
That  it  was  iniquitous  in  the  eyes  of  the  world  she  saw  with  unfeigned  amaze-  : 
ment,  not  understanding  that  another  could  have  any  standard  of  international 
morality  but  her  own.     When  it  did  enter  her  mind  that  neutral  nations  looked  '. 
upon  her  conduct  with  abhorrence,  her  attempts  to  justify  it  would  have  been 
laughable  were  the  subject  one   which   admitted   of  light  treatment — monstrous  ' 
compounds,  nine  parts  of  plain  lying  and  one  of  silly  sophistry.  ' 

Checked  with  the  help  of  British  troops  in  her  expected  triumph  at  Paris,  ; 
she  has  vented  her  hatred  and  brutality  upon  the  once-happy  civilian  population  in  {, 
her  power.     Priest  and  layman,  man  and  woman,  young  men  and  virgins,  yes,  f 
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I  even  the  innocent  babe  in  the  cradle,  are  victims  of  her  rage;  none  so  old,  so 
I  voung,  so  innocent  as  to  hope  to  escape  the  Hun.  It  was  when  about  to  invade 
China  that  their  Emperor  held  up  to  German  soldiers  for  their  admiration  and 
I  example  Attila  the  Scourge  of  God,  and  his  Huns.  There  was  no  need  of  such 
la  sermon  when  they  were  invading  Belgium  and  France:  and  perhaps  it  was 
I  because  Attila  had  no  fleet  that  his  example  was  not  quoted  for  Southampton 
and  Hartlepool. 

The  destruction  of  innocent  and  neutral  ships  followed  naturally  and  neces- 
sarily from  the  fundamental  conception  of  right  in  these  modem  Huns. 

They  have  threatened  more  such  treatment  when  they  obtain  a  foothold  in 
the  British  Isles.  If  they  succeed,  they  will  be  as  good  as  their  word;  no  sense 
of  humanity,  much  less  of  Christianity  will  restrain  them.  Britain  invaded,  the 
British  must  pay  the  extreme  penalty  for  that  sentiment  of  obligation  to  their 
pledged  word  which  induced,  nay,  compelled  them  to  come  to  the  assistance  of 
Belgium  outraged.  France  sorely  pressed  and  oiitnumbered.  Britain  snatched 
away  from  the  very  jaws  of  the  ruthless  wolf,  the  prey  caught  and  almost  mastered, 
the  wolf  will  not  forget  that  disappointment,  but  will  fully  avenge  it  if  the  time 
comes  and  opportunity  is  toward. 

We  pray  that  the  time  will  never  come,  but  let  us  not  be  too  confident.  The 
splendid  Fleet  plies  to  and  fro  in  front  of  German  coasts;  so  long  as  that  is 
intact  a  fair  degree  of  confidence  will  prevail  that  no  invasion  is  possible.  But 
the  arms  of  Germany  may  be  successful  in  pushing  back  the  forces  in  Belgium 
and  the  north  of  France.  The  attempt  has  been  made  more  than  once,  and  may 
be  made  again  and  yet  again.  The  fortunes  of  war  are  proverbially  uncertain, 
and  it  is  within  the  realm  of  possibility  that  the  attempt  may  be  successful  and 
that  a  great  stretch  of  coast  may  come  under  the  power  of  the  enemy.  The 
Fleet  may  need  to  be  extended,  the  thin  line  may  tempt  the  so-far  intact  German 
Fleet — and  the  result  is  in  the  hand  of  Ood. 

It  is  our  glory  and  our  pride  that  our  Canadian  boys  are  at  the  front  in 
that  scene  of  war,  where  the  greatest  drama  of  all  time  is  being  played ;  and  we 
liope  and  pray,  that  they  and  their  comrades  may  be  successful,  as  we  know  that 
their  comrades  will  have  reason  to  be  proud  of  them  as  they  of  being  Britons 
and  Canadians. 

But  more  men  and  more  men,  and  still  more  men,  are  needed.  They  are 
imperatively  called  for,  and  can  we  neglect  that  call?  We  Canadians  are  the 
inheritors  of  the  glory  of  England,  of  Scotland,  of  Ireland :  and  we  have  our  own 
history  as  well.  We  have  been  sheltered  under  the  flag  of  the  Old  Land,  and  none 
dared  make  us  afraid.  Are  we  now  to  turn  a  deaf  ear  to  the  insistent  call  for  our 
help?  We  have  for  a  hundred  years  said  to  the  Mother  Country,  *^*We  shall  not  let 
thee  go.  Intreat  me  not  to  leave  thee,  or  to  return  from  following  after  thee :  for 
Iwhither  thou  goest,  I  will  go;  and  where  thou  lodgest,  I  will  lodge:  thy  people 
shall  be  my  people,  and  thy  God  my  God."  This  was  when  her  care  was  necessary 
for  our  advancement,  her  protection  necessary  for  our  peace.  She  stood  by  us  all 
through  those  years,  and  nothing  was  too  good  for  her  child.  Now,  in  her  hour 
of  conflict,  what  is  Canada  to  do? 

There  can  be  but  the  one  answer — send  her  men,  contingent  after  contingent, 
till  her  lines  are  full  and  can  hold  no  more.  Not  one  stricken  field  has  Britain 
seen  since  Waterloo  upon  which  Canadians  have  not  stood  and  fought  for  the 
Empire.  That  was  when  there  was  no  real  danger  of  her  destruction.  From  far-off 
iKars,  where  the  Canadian  Williams  held  the  fort  against  an  overwhelming  mass 


p 


i 


40  THE  KEPOET  OE  THE  VETERINARY  COLLEGE.         No.  3 


of  assailants,  to  Paardeberg,  won  by  Canadian  dash  and  gallantry,  everywheri 
our  men  fought  and  won.  The  call  now,  when  the  need  is  more  apparent,  i 
more  urgent,  cannot  be  disregarded. 

1  was  told  the  other  day  by  a  young  man  of  military  age  that  it  required' 
as  much  courage  to  remain  behind  as  to  go  to  the  front.  I  answered,  "  Wha^ 
a  lot  of  very  brave  men  there  are  nowadays!"  I  do  not  propose  to  insult  t 
young  manhood  before  me  by  supposing  that  here  there  are  any  who  do  not  offi 
themselves  for  the  Empire  of  those  who  are  of  the  material  from  which  nse 
soldiers  can  be  made.  Those  of  military  age  who  remain  behind  and  fail  to  fight 
for  the  Empire  should  be  of  two  classes  only,  the  cripple  and  the  coward.  It  is 
sickening  to  see  in  some  places,  the  crowds  at  hockey  matches  and  the  like,  o: 
hale  and  strong  young  men^  whose  whole  life  has  been  one  of  ease  under  th 
flag  and  who  now  cannot  recognize  their  duty  to  fight  for  it. 

Are  there  some  who  now  say  that  there  is  no  need  of  their  joining  th 
regiments,  that  the  British  Regular  forces  are  sufficient  to  ward  off  all  danger?: 
The  call  is  for  men  and  more  men,  a  call  from  those  who  know;  and  though  it.i 
may  be  that  the  British  forces,  including  Canadians  already  volunteered,  w 
be  sufficient  to  secure  safety  for  Canada  and  the  Empire,  what  part  do  they  playj 
what  figure  do  they  cut,  who  are  content  to  be  protected  by  those  whose  call  is 
no  stronger  than  their  own?  In  England  it  is  the  custom  in  some  parts  fo|* 
young  women  to  present  those  young  men  of  their  acquaintance  who  should  anf 
do  not  volunteer  with  a  white  feather.  Is  there  any  need  of  the  maidens  of 
Ontario  doing  that?  If  so,  the  white  feather  will  be  a  burning  badge  of  shame 
forever  to  those  who  wear  it. 

Some  there  are  who  cannot  go — some  are  too  old  or  too  feeble.  This  is  at 
least  open  to  all  who  cannot  go  by  reason  of  age  or  infirmities — they  can  give 
towards  the  better  arming  of  those  who  do  go;  and  all,  young  and  old,  man  and 
woman,  can  help  in  supplying  comforts  for  the  fighter  in  the  trenches,  the  sick 
or  wounded  in  the  hospital. 

Even  of  those  who  are  the  stuff  soldiers  are  made  of,  some  must  remain 
at  home.  Business  must  go  on  as  usual  or  better;  Canada  must  produce  as 
nmch  as  ever,  and  more. 

Whether  with  the  sword  and  gun  or  with  the  sower  and  reaper,  the  spade 
and  the  hoe,  or  with  any  implement  or  in  any  profession,  a  man  should  work,  he 
must  decide  for  himself.  If  with  a  full  sense  of  his  duty  to  his  country  slvA 
his  empire,  without  cowardly  fear  of  wounds  or  death,  with  a  careful  consideration 
of  all  the  circumstances  of  his  case,  he  himself  decides  that  he  can  do  more 
work  and  better  for  Canada  and  the  Empire  by  remaining  at  home,  his  decision 
must  be  respected.  If,  however,  his  decision  is  based  upon  the  thought  that 
by  remaining  at  home  he  may  make  more  money  for  himself — do  more  good  to 
himself — he  is  as  bad  as  a  coward,  he  is  a  shirk,  and  will  richly  earn  the  contempt 
he  is  sure  to  meet — he  will  not  be  able  to  look  in  the  face  the  returning  heroes 
in  khaki.    Heaven  grant  that  there  are  none  such  here. 


APPENDIX. 
THE  GRADUATE  AND  THE  COUNTRY. 

[j  An  address  delivered  at  the  Commencement  Exercises  of  the  Ontario  Veterinary  College. 
Toronto,  in  Convocation  Hall  of  the  University  of  Toronto,  April  24th,  1915,  by  the 
Honourable  William  Renwick  Riddell,  L.H.D.,  F.R.Hist.Soc.,  etc..  Justice  of  the 
Supreme  Court  of  Ontario. 

*  I  desire  to  begin  by  congratulating  you  on  the  tremendous  advance  made  by 

\eterinar)^  Surgery  during  the  last  few  years — not  alone  on  the  advance  of  the 
^cience  but  also  on  the  advance  in  public  estimation  of  its  practitioners.  In  my 
youth — now  indeed  more  remote  than  that  of  most — eheu  fugaces  labuntvr  anni — 
there  was  hardly  such  a  person  as  the  Veterinary  Surgeon.  Every  blacksmith 
in  the  country  was  a  horseshoer  and  therefore  a  farrier,  and  consequently  a  horse 
doctor  ex-officio.  He  was  "  ever  ....  furnished  with  horseshoes,  nayles 
and  drugges  both  for  inward  and  outward  applycation,"  as  old  Francis  Markham  in 
his  "  Booke  of  War "  said  three  hundred  years  ago  "  an  excellent  Smith  or 
Farrier "  should  be.  There  was  indeed  an  occasional  instance  where  some  more 
or  less  unknown  individual  supported  himself  in  a  precarious  existence  by  "  horse- 
doctoring  *'  alone,  but  the  cases  were  rare.  Horse  doctors,  smith  or  otherwise,  all 
burned  for  the  lampas  (which  they  invariably  called  "lampers"),  blistered  for 
a  splint  and  bled  for  pretty  much  everj-thing,  the  fleam  being  always  handy. 
Everyone  of  them  had  his  own  cure  for  hots,  ranging  from  sweet  oil  and  turpen- 
tine to  an  exclusive  regimen  of  timothy  hay  and  carrots.  But  this  was  not  to  be 
wondered  at — ^the  farmer  was  an  exception  who,  being  pressed,  would  not  modestly 
admit  that  he  had  an  infallible  cure  himself,  which  he  would  perhaps  disclose;  but 
in  any  case  he  had  a  pitying  smile  for  any  other  treatment  than  his  own.  Almost 
the  same  remarks  apply  to  "  hollow-horn "  in  cattle.  Very  few  indeed  were  so 
greatly  daring  and  bravely  iconoclastic  a?  an  old  friend  of  mine  who  always  said 
"  You  insure  me  against  hollow-belly  and  I'll  insure  myself  against  hollow-horn." 

No  one  exercising  the  trade  had  been  scientifically  educated;  the  practice  was 
a  very  bad  form  of  empiricism  and  quackery,  and  the  worst  feature  of  all  was  that 
no  one  could  understand  that  there  was  or  could  be  advantage  from  a  knowledge 
of  the  physiology  of  animals  or  from  a  careful  training  in  scientific  principles.  I 
well  remember  that  when  my  brother  determined  to  attend  the  Ontario  Veterinary 
College  in  the  middle  seventies,  there  were  many  shakings  of  the  head  and  friendly 
expostulations  at  the  utter  waste  of  the  money  paid  to  learn  to  be  a  "horse  doctor.'* 
What  did  not  come  by  instinct  could  be  learned  from  the  blacksmith  or  the 
neighbours,  so  why  pay  out  good  money? 

Largely  owing  to  the  Ontario  Veterinary  College,  to  the  work  of  Dr.  Andrew 
Smith,  his  colleagues,  successors  and  students,  the  whole  svstem  has  changed 
within  my  recollection.  Rule  of  thumb  has  given  way  to  scientific  accuracy,  so 
far  as  scientific  accuracy  can  be  attained  in  such  matters.  Anatomy,  physiologv, 
pathology,  pharmacology,  bacteriology,  have  come  to  their  o'wn  in  veterinary  as  in 
human  medicine  and  surgery.  The  trade  has  become  a  profession;  and  what  of 
necessity  follows  and  is  perhaps  the  most  important  matter,  the  practitioner  has 
ceased  to  be  the  nondescript,  little-regarded  horse  doctor,  and  has  become  the  re- 
spected and  self-respecting  Veterinary  Surgeon,  the  mm  of  science,  the  member 
of  a  learned  profession. 

[33] 
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That  there  are  exceptions,  is  true.  There  is  here  and  there  a  member  of  your 
profession  who  has  not  sloughed  off  the  ignorant  ])oor;  there  are  those  who,  having 
passed  their  examinations,  proceed  to  forget  all  they  safely  can  or  may,  and  retain 
Just  enough  to  enable  them  to  make  a  living.  But  such  there  are  in  every  pro- 
fession— in  medicine,  in  law — and  probably  there  is  no  greater  proportion  in 
yours  than  in  any  -other.  There  is  the  tobacco-chewing,  whiskey-drinking  studen' 
and  practitioner;  there  is  the  individual,  student  or  practitioner,  who  imagines  h 
shows  himself  wholly  admirable  when  he  acts  the  rowdy  and  larrikin;  but  then  t 
have  seen  the  like  at  Osgoode  ITall,  and  I  am  not  sure  that  the  medical  college 
is  wholly  free  from  them,  and  possibly  not  even  the  solemn  halls  of  Kno\.  The 
fool  ye  have  always  with  you ;  and  "  though  thou  shouldest  bray  a  fool  in  a  mortar 
among  wheat  with  a  pestle,  yet  will  not  his  foolishness  depart  from  him." 

There  are  black  sheep  in  every  flock,  but  it  can,  I  think,  be  fairly  said  that 
the  graduates  of  this  College  have,  with  very  few  exceptions,  borne  themselves  as 
becomes  them,  in  view  of  their  opportunities. 

I  do  not  hope  to  influence  the  unworthy,  hut  shall  address  myself  only  to 
those  who  respect  themselves  and  their  calling,  and  who  will  not  refuse  to  obey  the 
command  "  freely  ye  have  received,  freely  give." 

"  Every  one  owes  a  debt  to  his  profession  " :  so  said  the  wisest,  brightest, 
meanest  of  mankind,  Lord  Bacon.  It  should  be  the  aim  of  every  member  of 
every  profession  to  leave  it  better  and  more  advanced  than  he  found  it;  at  the 
very  least  that  it  will  suffer  no  discredit,  much  less  dishonour,  through  him  and  his 
life.  But  it  is  not  that  of  which  I  am  to  speak:  it  is  the  duty  of  the  graduate 
toward  his  country;  and  here  I  find  no  difference  between  the  graduates  in 
veterinary  surgery  and  in  any  other  course. 

In  our  system,  painfully  wrought  out  through  the  centuries,  the  product  o^ 
the  thought  of  sages,  the  valour  of  heroes,  the  blood  of  martvrs — the  real  source  olp 
all  power  is  the  people;  and  we  English-speaking  people  pride  ourselves  upon  our 
democracy.  There  may  be — there  is — some  little  difference  between  our  citizens 
in  their  views  as  to  how  far  the  will  of  the  people  may  be  checked,  temporarily  at 
least;  but  there  is  none  in  the  thorough  conviction  that  the  will  of  the  people 
must  prevail  when  that  will  is  quite  clear  and  is  unmistakably  expressed, 
Numbers  of  us  call  themselves  Conservatives,  but  the  most  conservative  of  thf 
Conservatives  is  far  in  advance  of  where  the  most  radical  of  the  Radicals  stood 
no  long  time  ago.  The  most  ardent  Reformer  of  the  Tudor  or  Stuart  time  would 
gasp  at  the  freedom  permitted  now  by  the  most  reactionary  political  party. 

The  people  must — and  does — rule.     But  what  is  the  people? 

No  doubt  when  voters  come  to  deposit  their  ballots  in  the  ballot  box  they  say 
what  is  in  their  mind  at  the  time.  This  may  be  the  result  of  improper  induce- 
ments :  money,  promise  of  positions,  what  not.  All  such  are  to  be  deprecated :  any 
one  who  votes  for  any  such  <^ause  is  a  traitor  to  himself  and  to  his  fellow  citizens. 
By  the  law  made  by  and  for  the  citizens,  he  is  entrusted  with  a  voice  in  the  affairs 
of  the  country,  a  vote  to  express  that  voice.  This  is  given  him  not  that  he  may 
make  money  out  of  it,  not  even  that  'he  may  benefit  himself  bv  it,  but  that  he  may 
use  it  for  the  benefit  of  the  country  at  large.  Let  me  illustrate.  Many  thousands 
of  Canadians  believe  in  Protection.  If  anv  man  thinks  that  Protection  will  benefit 
him  pecuniarily  there  is  a  duty  cast  upon  him  to  vote  for  Protection  if  he  also 
thinks  that  it  will  benefit  the  country  at  large ;  but  if  he  honestly  thinks  that  it  I 
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will  injure  the  country  generally,  he  is  a  traitor  to  his  trust  if  he  votes  for  it 

-imply  because  it  wiU  or  may  benefit  himseK,     Thousands  and  tens  of  thousands 

t   Canadians  are  connnced  Free  Traders.     If  one  of  them  believes  that  Free 

I'-ade  will  put  or  leave  money  in  his  pocket  and  at  the  same  time  be  good  for 

lada  he  is  wholly  entitled  to  vote  Free  Trade;  but  if,  thinking  it  good  for  his 

I  pocket,  he  thinks  it  bad  for  the  country,  he  is  recreant  to  his  trust  if  he  tries 

his  vote  to  bring  it  about. 

Of  course,  near  as  a  man's  shirt  is  to  him,  nearer  still  is  his  skin,  and  it  is  no 

^sy  task  to  discriminate  between  one's  own  gain  and  his  country's.     It  is  a  matier 

of  infinite  difHeulty  to  see  clearly  when  one's  own  advantage  is  concerned.     We  are 

[00  prone  to  consider  every  public  question  from  oui-  own  point  ot  view,  the  point  of 

view  of  pei-sonal  advantage.     When  we  are  told  that  we  should  aim  at  the  ''  greatest 

good  of  the  greatest  number,"'  we  are  too  apt  to  consider  that  the  greatest  number  is 

Number  One.     Xow  just  here  is  one  of  the  duties  of  the  graduate  toward  his 

people.       Your  education  has  been  of  such  a  character  as  to  "  scientize "  your 

minds,  to  make  your  thinking  scientific  and  based  on  principle.     Unless  you  have 

|iiite  failed  to  take  advantage  of  the  training  which  you  have  undergone  you  must 

be  able  to  take  a  broad  view  of  all  matters,  and  to  discriminate  between  the  merely 

personal  and  the  general.     Your  duty  is  the  same  as  that  of  all  other  citizens  of 

Canada,  but  your  education  has — or  should  have — better  fitted  you  to  perform  it. 

There  is,  however,  another  and  a  higher  duty  which  you  owe  your  country, 

land  that  is,  to  exercise  a  beneficial  influence  on  others.     In  all  communities  tliere 

must  be  leaders.       If   the   educated   do   not   assume   that   position,   others   less 

weU-qualihed  must  and  will.   1  am  sick  and  tired  of  the  talk — largely  cant — heard 

too  often  in  educated  circles,  about  the  "  party  politician,"  the  ''  ward  politician." 

the  "  boss '"'  and  the  like.     If  those  who  should  lead  abdicate  their  rights  let  them 

"aide  their  heads  and  not  whine  if  those  whom  they  consider  their  inferiors  come 

the  front  and  pick  up  the  baton  which  they  have  declined.     And  most  of  our 

, politics  must  be  party  politics — there  is  no  other  way   we  English-speaking  peoples 

have  discovered  whereby  we  may  govern  ourselves,  than  the  party  system;  and 

ry  good  as  well  as  every  ill,  politically,  has  been  and  must  be  brought  about  by 

tical  parties.     To  refuse  to  t-ake  part  in  politics  because  it  involves  partyism 

ike  refusing  to  belong  to  a  church  because  it  must  be  of  one  creed  or  another 

and  cannot  include  all  Christians. 

Disinclination  is  often  shown — or  at  least  expressed — to  join  in  politics  because 
-ome  supposed  degradation  involved  in  political  pursuits,  as  though  the  exer- 
j  of  rights  for  which  hundreds  of  our  ancestors  have  fought  and  died  were 
-uiuething  unworthy.  Some  superfine  people  distinguish  lietween  the  politician 
'whom  they  affect  to  contemn  and  the  statesman  whom  they  unaffectedly  admire. 
The  main  difference  is  that  the  statesman  i«  dead.  The  laudator  temporis  acti 
naturally  lauds  the  dead  and  gone,  and  cannot  or  will  not  appreciate  the  living 
md  actual. 

Dirty  politics?  Yes,  there  is  dirty  polities  just  as  there  is  dirty  theology — 
i^iie  odium  fheologium  is  proverbial — just  as  there  is  dirty  law  and  dirty  medicine. 
N'o  one  has  a  right  to  refuse  to  take  part  in  politics  because  politicians  abuse  each 
other  unless  he  would  refuse  to  be  a  clergyman  or  a  lawyer  because  the  members 
of  these  professions,  in  their  conduct  towards  each  other,  arc  not  always  perfect 
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ensamples  of  sweetness  and  light.  In  like  manner  no  one  has  a  right  to  avoid 
liis  share  of  public  duty  because  it  is  difficult,  full  of  perplexities — because  it  may 
not  be  possible  to  see  clearly  the  very  best  thing  to  do — any  mure  than  one  does  not 
refuse  to  become  a  doctor  because  his  science  is  not  fully  developed  and  he  cannot 
cure  all  diseases,  or  a  lawyer  because  he  cannot  win  every  case. 

Let  me  here  say  a  word  for  municipal  politics.  Our  municipalities,  which  a 
Governor  who  did  not  like  them  called  "  sucking  republics,'"  are  the  very  nursery 
of  self-government.  The  matters  dealt  with  in  our  municipal  councils  are  sucli  as 
touch  our  daily  iiie  and  no  small  part  of  our  comfort  and  happiness  depends  upon 
the  wisdom  of  alderman  or  councillors.  We  are  all  prone  to  grumble  at  our  muni- 
cipal rulers — grumbling  is  an  inalienable  right  of  every  freeman,  and  God  forbid 
tliat  we  should  stop  grumbling.  But  someone  must  do  this  municipal  work;  if 
you  think  you  can  do  better,  say  so,  state  your  reasons  and  try  your  hand.  There 
is  no  disgrace  in  being  a  municipal  politician,  but  the  reverse,  unless  you  are  a 
municipal  politician  with  no  vision  above  the  petty  advantage  to  be  gained  l)y 
yourself  or  a  clique  or  a  party  by  your  bein^  such  a  politician.  The  municipal 
problem  is  necessary  and  no  man  is  too  good  for  the  job. 

Whether  in  Municipal,  Provincial  or  Dominion  matters,  the  graduate  should 
establish  his  leadership  if  he  can,  if  he  is  the  best  qualilied  to  lead;  and  he  should 
be  thus  qualified  unless  he  has  missed  his  opportunities  and  wasted  his  time. 

He  shoidd  be,  and  unless  he  has  not  been  educated  as  he  ought,  he  must  be 
capable  of  directing  the  thought  of  tliose  not  so  well  qualified  along  the  right  lines. 
*'  Let  all  thy  ends  be  thy  country's."  It  is  unfortunately  the  case  that  much  of 
our  Canadian  politics  has  tended  toward  depreciation  of  political  opponents,  their 
principles,  their  objects,  their  actions.  Perhaps  in  some  cases  the  criticism  was 
justified  and  proper,  but  surely  it  is  time  to  cut  away  from  old  feuds  and  face  the 
facts  as  they  are.  The  old  way  with  religious  sects  was  for  each  to  assail  every 
other.  That  time  has  to  a  very  great  extent  gone  by,  and  now  any  church  tjhows  ii* 
greatness  by  advancing  the  cause  of  Christianity  and  elevating  humanity,  not  by 
captious  criticism  of,  much  less  furious  assault  on,  the  other  churches.  May  we 
not  at  this  long  last  unite  in  advancing  our  common  country  without  captious 
criticism  of,  or  furious  assault  upon,  those  of  a  diiferent  political  creed?  I  do  not 
mean  by  this,  that  anyone  should  give  up  any  part  of  his  own  political  belief  any 
more  than  the  Presbyterian  gives  up  any  part  of  his  religious  belief  when  he  joins 
hands  with  the  Anglican,  the  Methodist  or  the  Baptist.  The  essential  loyalty  to 
Canada  and  British  connection  of  the  great  mass  of  the  people  no  one  doubts  and 
that  should  unite  all  Canadians  in  one  family. 

At  the  present  time  we  are  at  war,  and  more  than  ever  we  should  be  one 
people.     You  should  do  your  best  to  make  that  aspiration  a  solid  fact. 

But  there  is  now  a  most  pressing  duty  not  known  to  us  in  times  of  peace;  a 
duty  different  in  kind,  not  simply  in  degree. 

We  are  now  in  the  midst  of  a  world  war  for  democracy,  for  the  rule  of  tlie 
people. 

The  right  to  govern  ourselves,  whether  we  do  that  well  or  ill,  is  the  birthright 
of  all  the  English-speaking  people,  the  aspiration  of  all  those  in  the  world  whether 
they  speak  English  or  not,  whose  views  of  Imman  liberty  are  those  of  Ilanipden  and 
Pym  and  the  heroes  of  1688. 
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That  all  power  riglitfully  proceeds  from  the  people   and  that  aU  power  must 

exercised  in  a  responsibility  to  the  people  is  the  cardinal  principle  of  our 

untish  folk.     iS'ow  compare  that  with  the  Prussian  ideal — I  say  Prussian,  because 

It  IS  the  Prussianism  infecting  Germany  which  makes  Germany  dangerous  to-day. 

The  Emperor  loudly  and  emphatically  contends — he  does  not  contend  in 
Germany,  for  no  one  says  him  nay — that  he  draws  his  power  from  God  alone  and 
that  his  dominion  over  the  people  is  of  divine  right,  to  deny  which  is  blasphemy  as 
well  as  treason.  Our  King  is  glad  and  proud  to  owe  Jiis  throne  to  an  Act  of 
I'arliament,  and  to  admit  that  an  x\ct  of  Parliament  could  take  it  from  him.  The 
Ivaiser  despises  all  Acts  of  Parliament  (except  those  which  grant  him  money)  and 
says  "  God  alone  gave  me  my  throne — my  people  have  nothing  to  do  but  to  obey; 
they  have  no  right  to  deprive  me  of  what  1  do  not  in  any  sense  owe  to  them."  A 
sonal  rule  more  absolute  than  was  ever  claimed  by  Charles  the  Eirst  or  his  son 
.»ames,  more  absolute  than  England  has  ever  seen  since  Queen  Elizabeths  time, 
broods  over  Germany,  the  gift  of  Prussia. 

It  was  because  a  mere  subject  might  not  be  more  than  a  mere  servant  that  the 
puot  was  sent  overboard,  Bismark  was  cashiered.  Just  think  what  it  would  mean 
to  us,  if  the  King  were  to  dismiss  Asquith  because  he  used  his  own  judgment 
wisely,  and  thereby  acquired  public  favor,  or  if  the  Governor-General  were  to 
dismiss  Sir  Eobert  Borden,  or  the  Lieutenant-Governor  Mr.  Hearst. 

Parliaments  the  German  Empire  has — in  some  cases,  elected  in  large  measure 
the  classes — but  no  Parliament  can  dictate  or  change  a  policy;  all  that  Parlia- 
•iits  tan  eti'6cti\ely  do  is  to  vote  money. 

In  municipal  matters  the  rule  is  almost  equally  arbitrary.  In  the  muni- 
cipalities as  in  the  Empire  the  government  is  effective,  the  peace  is  kept,  pecula- 
tion is  rare,  the  people's  money  husbauded,  but,  throughout,  the  people  have 
nothing  to  say;  they  have  to  do  simply  as  they  are  told,  obey  this  regulation  and 
that  and  have  not  even  the  right  to  grumble  at  their  masters.  Comfort  and 
reasonably  cheap  living  are  attained,  but  at  the  sacrifice  of  initiative,  of  spontan- 
eous thought,  of  freedom,  of  everything  involved  in  the  word  "  democracy " — the 
phrase  '"  government  by  the  people.'' 

Xow  if  the  Prussians  were  content  to  apply  their  principles  to  themselves  and 
uieir  own  land  only,  we  would  have  no  right  to  complain.  Our  American  cousins 
may  take  up  one  year  out  of  four  in  the  turmoil  and  anxiety,  the  dislocation  of 
business  and  uneasiness  of  a  Presidential  election;  they  may  rejoice  in  a  system 
which  does  not  permit  taking  the  opinion  of  the  electorate  except  at  times  rigidly 
and  unchangeably  fixed  by  a  written  document;  they  may  reverence  their  Con- 
stitutions, etc.,  in  what  seems  to  us  a  most  undemocratic  way.  That  is  their  own 
business ;  and  it  would  be  a  sheer  impertinence  in  any  but  an  American  to  criticize ; 
they  do  not  seek  to  impose  their  system  upon  others,  and  so  have  the  right  to 
expect  others  to  leave  it  alone  in  word  and  in  deed. 

The  Prussian  has  imposed  his  system,  in  fact,  upon  all  Germany,  and  makes 
no  concealment — or  at  least  until  but  the  other  day  made  no  concealment — of  the 
doctrine  he  entertained  that  he  was  to  mould  the  world  to  his  ways,  that  he  was  the 
predestined  regulator  of  the  affairs  of  all  peoples. 

It  is  the  unutterable  and  colossal  self-conceit  of  the  Prussian  which  is  the 
real  danger  threatening  the  world  to-day.  He  first,  with  his  doctrine  of  divine 
right,  places  the  Kaiser  very  little  if  any  lower  than  the  Almighty ;  then;  as  a 
necessary  consequence,  proclaims  that  the  State,  personified  in  the  Kaiser,  does 
not  exist  for  the  individual  but  the  individual  for  the  State,     By  an  easy  gradation 
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he  arrives  at  the  conclusion  that  this  divinely  guided  State  owes  no  duties  to  any 
other  State,  that  it  is  a  law  unto  itself,  that  what  it  desires,  territory  or  otherwise, 
it  should  take,  and  that  weaker  nations  have  no  riglit  to  exist.  But  it  is  /tw  Kaiser, 
his  State,  of  which  this  is  predicated,  and  he  gladly  and  conscientiously  finances 
against  a  Russian  Czar  or  a  British  King.  He  is  moved  to  righteous  indignation  at 
the  thought  that  any  other  nation  should  exercise  the  privilege  of  taking  anything 
belonging  to  Germany  or  which  she  wants,  whether  it  be  the  food  or  munitions 
of  war  she  so  much  desires,  or  the  territory  of  East  Prussia  or  German  Poland; 
l)ut  he  has  no  qualms  in  annexing  an  Alsace  or  a  Lorraine  and,  if  he  could,  a 
Belgium,  or  in  exploiting  the  mines  and  factories  as  well  as  the  people  of  occupied 
territory. 

He,  the  Prussian,  is  the  Superman,  (he  more  than  man,  and  no  one  has  any 
rights  which  lie  is  bound  to  respect.  His  ways  arc  the  right  ways;  all  others  are 
but  the  feeble  movement  of  the  imbecile  or  the  rudeness  of  the  barbarian. 

These  ideals  necessarily  work  out  in  principles  of  International  conduct,  lu- 
stead  of  the  great  and  unchangeable  rules  of  the  moral  law,  which  we  are  taught 
are  binding  upon  nations  as  well  as  upon  individuals,  he  has  boldly  adopted  as  the 
cardinal  rule:  "  flight  makes  right,  might  is  right,  what  1  can,  I  ought  and  will." 

No  treaty  will  bind  him,  for  what  is  a  treaty  but  an  agreement  which  is 
advantageous  to  him  when  made,  but  when  it  is  no  longer  so,  is  for  that  reason 
alone  not  binding  on  him?  A  Belgium  whose  neutrality  he  has  guaranteed  must 
give  up  that  neutrality  if  it  is  inconvenient  for  him ;  let  the  other  guarantors  look 
out  for  themselves,  but  let  the  guaranteed  bow  before  him  and  his  might.  No 
scrap  of  paper  stands  or  can  be  allowed  to  stand  in  his  way.  The  good  old  rule 
sufficeth  him : 

"  The  simple  plan, 
That  they  should   take  who  have  the  power 
And  they  should  keep  who  can."  ^ 

It  is  this  conception  of  the  German  as  Superman,  instead  of  a  mere  survival 
of  the  primiBval  and  medigeval^  wdiich  has  made  the  nation  drunk  with  conceit, 
blind  to  all  justice  and  right  and  to  everything  but  what  they  think  may  tend 
to  the  immediate  advancement  of  the  German  people. 

This  strange  blindness  has  seized  even  the  intellectual  classes.  Can  any  read 
the  apologies  put  forward  by  the  German  theologians  and  scientists  without  seeing 
that  they  have  lost  all  sense  of  logic  and  all  feeling  for  evidentiary  fact?  Any 
Canadian  jury  would  lau.uh  at  a  counsel  who  advanced  to  them  an  argument 
.so  full  of  misstatement  of  facts  and  so  deficient  in  all  intelligent  reasoning. 

This  war  is  a  war  of  aggression,  a  war  for  conquest,  conceived  in  greed  and 
brought  forth  in  shamelessness — its  first  act  a  brutal  invasion  of  a  peaceful  and 
neutral  country,  the  attempted  destruction  of  a  free  people,  an  act  in  which 
Prussia  did  not  even  see  iniquity  or  aught  she  did  not  have  the  right  to  do. 
That  it.  was  iniquitous  in  the  eyes  of-  the  world-  she  saw  with  unfeigned  amaze- 
ment, not  understanding  that  another  could  have  any  standard  of  international 
morality  but  her  own.  When  it  did  enter  her  mind  that  neutral  nations  looked 
upon  her  conduct  with  abhorrence,  her  attempts  to  justify  it  would  have  been 
laughable  were  the  subject  one  which  admitted  of  light  treatment — monstrous 
compounds,  nine  parts  of  plain  lying  and  one  of  silly  sophistry. 

Checked  with  the  help  of  British  troops  in  her  expected  triumph  at  Paris, 
.«he  has  vented  her  hatred  and  brutality  upon  the  once-happy  civilian  population  in 
her  power.     Priest  and  layman,  man  and  woman,  yoijng  men  and  virgins,  yea, 
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II  the  innocent  babe  in  the  cradle,  are  victims  of  her  rage;  none  so  old,  so 
uug,  so  innocent  as  to  hope  to  escape  the  Hun.     It  was  when  about  to  invade 
liina  that  their  Emperor  held  up  to  German  soldiers  for  their  admiration  and 
mple  Attila  the  Scourge  of  God,  and  his  Huns.     There  was  no  need  of  such 
-einion   when  they   were  invading  Belgium   and   France:   and  perhaps   it   was 
ause  Attila  had  no  fleet  that  his  example  was  not  quoted  for  Southampton 
i  Hartlepool. 
The  destruction  of  innocent  and  neutral  ships  followed  naturally  and  neces- 
sarily from  the  fundamental  conception  of  right  in  these  modern  Huns. 

They  have  threatened  more  such  treatment  when  they  obtain  a  foothold  in 

']u^  British  Isles.     If  they  succeed,  they  will  be  as  good  as  their  word;  no  sense 

liumanity,  much  less  of  Christianity  will  restrain  them.     Britain  invaded,  the 

rish  must  pay  the  extreme  penalty  for  that  sentiment  of  obligation  to  their 

Iged  word  which  induced,  nay,  compelled  them  to  come  to  the  assistance  of 

il5elgium   outraged,    France   sorely   pressed    and    outnumbered.      Britain    snatche'l 

away  from  the  very  jaws  of  the  ruthless  wolf,  the  prey  caught  and  almost  mastered, 

ho  wolf  will  not  forget  that  disappointment,  but  will  fully  avenge  it  if  the  time 

"ines  and  opportunitv'  is  toward. 

We  pray  that  the  time  will  never  come,  but  let  us  not  be  too  confident.     The 

splendid  Fleet  plies  to  and  fro  in  front  of  German  coasts;  so  long  as  that  is 

iitaet  a  fair  degree  of  confidence  will  prevail  that  no  invasion  is  possible.     But 

f'ni^  arras  of  Germany  may  be  successful  in  pushing  back  the  forces  in  Belgium 

;  the  north  of  France.     The  attempt  has  been  made  more  than  once,  and  may 

made  again  and  yet  again.     The  fortunes  of  war  are  proverbially  uncertain, 

I  ml  it  is  within  the  realm  of  possibility  that  the  attempt  may  be  successful  and 

that  a   great  stretch  of  coast  may  come   under  the   power  of   the   enemy.     The 

[Fleet  may  need  to  be  extended,  the  thin  line  may  tempt  the  so-far  intact  German 

I  Fleet — and  the  result  is  in  the  hand  of  God. 

'  It  is  our  glory  and  our  pride  that  our  Canadian  boys  are  at  the  front  in 
iliat  scene  of  war,  where  the  greatest  drama  of  all  time  is  being  played;  and  we 
|hope  and  pray  that  they  and  their  comrades  may  be  successful,  as  we  know  that 
their  comrades  will  have  reason  to  be  proud  of  them  as  they  of  being  Britons 
and  Canadians. 

But  more  men  and  more  men,  and  still  more  men.  are  needed.  They  are 
imperatively  called  for,  and  can  we  neglect  that  call?  We  Canadians  are  the 
inheritors  of  the  glory  of  England,  of  Scotland,  of  Ireland :  and  we  have  our  own 
histor}'  as  well.  We  have  been  sheltered  under  the  flag  of  the  Old  Land,  and  none 
i dared  make  us  afraid.  Are  we  now  to  turn  a  deaf  ear  to  the  insistent  call  for  our 
help?  We  have  for  a  hundred  years  said  to  the  Mother  Country,  "We  shall  not  let 
jthee  go.  Intreat  me  not  to  leave  thee,  or  to  return  from  following  after  thee:  for 
[whither  thou  goest,  I  wiU  go;  and  where  thou  lodgest,  I  will  lodge:  thy  people 
[shall  be  my  people,  and  thy  God  my  God."  This  was  when  her  care  was  necessary 
for  our  advancement,  her  protection  necessary  for  our  peace.  She  stood  by  us  all 
through  those  years,  and  nothing  was  too  good  for  her  child.  Now,  in  her  hour 
of  conflict,  what  is  Canada  to  do? 

There  can  be  but  the  one  answer — send  her  men,  contingent  after  contingent, 
till  her  lines  are  full  and  can  hold  no  more.  Not  one  stricken  field  has  Britain 
seen  since  Waterloo  upon  which  Canadians  have  not  stood  and  fousrht  for  the 
Empire.  That  was  when  there  was  no  real  danger  of  her  destruction.  From  far-off 
Kars,  where  the  Canadian  Williams  held  the  fort  against  an  overwhelming  mass 


40  THE  EEPOET  OF  THE  VETEEINAKY  COLLEGE.         No.  31 

of  assailants,  to  Paardeberg,  won  by  Canadian  dash  and  gallantry,  evorywliere 
our  men  fought  and  won.  The  call  now,  when  the  need  is  more  apparent,  is 
more  urgent,  cannot  be  disregarded. 

1  was  told  the  other  day  by  a  young  man  of  military  age  that  it  required 
as  much  courage  to  remain  behind  as  to  go  to  the  front.  I  answered,  "  What 
a  lot  of  very  brave  men  there  are  nowadays !"  I  do  not  propose  to  insult  the 
young  manhood  before  me  by  supposing  that  here  there  are  any  who  do  not  offer 
themselves  for  the  Empire  of  those  who  are  of  the  material  from  which  useful 
soldiers  can  be  made.  Those  of  military  age  who  remain  behind  and  fail  to  fight 
for  the  Empire  should  be  of  two  classes  only,  the  cripple-  and  the  coward.  It  is 
sickening  to  see  in  some  places,  the  crowds  at  hockey  matches  and  the  like,  of 
hale  and  strong  young  men^  whose  whole  life  has  been  one  of  ease  under  the 
flag  and  who  now  cannot  recognize  their  duty  to  tight  for  it. 

Are  there  some  who  now  say  that  there  is  no  need  of  their  joining  the 
regiments,  that  the  British  Regular  forces  are  sufficient  to  ward  otf  all  danger? 
The  call  is  for  men  and  more  men,  a  call  from  those  who  know;  and  though  it 
may  be  that  the  British  forces,  including  Canadians  already  volunteered,  will 
be  sufficient  to  secure  safety  for  Canada  and  the  Empire,  what  part  do  they  play, 
what  figure  do  they  cut,  who  are  content  to  be  protected  by  those  whose  call  i? 
no  stronger  than  their  own  ?  In  England  it  is  the  custom  in  some  parts  for 
young  women  to  present  those  young  men  of  their  acquaintance  who  should  and 
do  not  volunteer  with  a  white  feather.  Is  there  any  need  of  the  maidens  of 
Ontario  doing  that?  If  so,  the  white  feather  will  be  a,  burning  badge  of  shame 
forever  to  those  who  wear  it. 

Some  there  are  who  cannot  go — some  are  too  old  or  too  feeble.  This  is  at 
least  open  to  all  who  cannot  go  by  reason  of  age  or  infirmfties — they  can  give 
towards  the  better  arming  of  those  who  do  go;  and  all,  young  and  old,  man  and 
woman,  can  help  in  supplying  comforts  for  the  fighter  in  the  trenches',  the  sick 
or  wounded  in  the  hospital. 

Even  of  those  who  are  the  stuff  soldiers  are  made  of,  some  must  remain 
at  home.  Business  must  go  on  as  usual  or  better;  Canada  must  produce  as 
much  as  ever,  and  more. 

Whether  with  the  sword  and  gun  or  with  the  sower  and  reaper,  the  spade 
and  the  hoe,  or  with  any  implement  or  in  any  profession,  a  man  should  work,  he 
must  decide  for  himself.  If  with  a  full  sense  of  his  duty  to  his  country  and 
his  empire,  without  cowardly  fear  of  wounds  or  death,  with  a  careful  consideration 
of  all  the  circumstances  of  his  case,  he  himself  decides  that  he  can  do  more 
work  and  better  for  Canada  and  the  Empire  by  remaining  at  home,  his  decision 
must  be  respected.  If,  however,  his  decision  is  based  upon  the  thought  that 
by  remaining  at  home  he  may  make  more  money  for  himself — do  more  good  to 
himself — he  is  as  bad  as  a  coward,  he  is  a  shirk,  and  will  richly  earn  the  contempt 
he  is  sure  to  meet — he  will  not  be  able  to  look  in  the  face  the  returning  heroes 
in  khaki.    Heaven  grant  that  there  are  none  such  here. 
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Public  Man* 

WUUam    Renwick    Riddell,    LL.    D.,    F.    R. 

Hist.  Soc,  etc..  Justice  of  the  Supreme 

Court  of  Ontario 

It  is  a  very  useful  rule  in  every  dis- 
cussion in  the  first  place  to  define  your 
terms.  Much  of  the  difficulty  experi- 
enced by  every  community  or  associa- 
tion in  conducting  its  affairs  arises 
from  the  different  meanings  attached 
by  different  members  to  the  same  ex- 
pression; no  small  part  of  the  innu- 
merable disputes  in  society,  politics, 
what  not.  comes  from  that  source,  and 
its  baneful  effects  are  not  unknown 
even  in  the  courts  of  law. 

Therefore,  let  me  begin  by  telling 
what  in  my  conception  of  the  terms  is 
meant  by  a  Public  Man;  and  indeed, 
when  my  subject  was  first  assigned  to 
me,  my  first  thought  was,  "What  does 
it  mean?" 

A  Public  Man  is  not  the  same,  it  will 
be  at  once  admitted  as  a  publican, 
whether  that  much  abused  word  be 
used  as  in  the  authorized  version  of  the 
New  Testament,  or  in  the  ordinary 
sense  of  today's  familiar  converse. 

Nor  is  he  simply  one  who  is  much 
before  the  public,  much  less  is  he  one 
who  lives  off — and  on — the  public  like 
— I  had  better  not  give  examples,  at 
least  of  the  present  day. 

A  PubHc  Man  is  a  man  holding  a 
position  of  general  influence  or  au- 
thority, such  a  position  that  its  occu- 
pant is  to  be  expected  to  teach  the 
people,  to  inform  them,  to  lead  by  pre- 
cept, at  least,  if  not  by  example.     He  is 

.♦Address  before  the  Ontario  library  asso- 
ciation at  Toronto,  April  25,  1916. 
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a  participant  in  public  affairs,  or  he  is 
the  professor,  the  lecturer,  the  teacher 
of  the  adult  or  the  adolescent. 

A  public  library  is,  I  take  it,  a  library 
either  owned  by  the  public  or  open  to 
the  public,  not  a  librery  like  that  at 
Osgoode  hall  or  the  Academy  of  medi- 
cine owned  by  the  Law  society  or  the 
Medical  association  from  which  the 
layman  is  excluded,  at  the  doors  of 
which  tlie  uninitiated  reads :  Odi  pro- 
fanum  vulgiis  et  arceo.  At  the  public 
library  the  more  the  merrier  and  all 
are  welcomed  who  are  moderately 
clean,  not  wholly  in  rags  and  with  at 
least  rudimentary  notions  of  decency 
in  conduct  and  language. 

I  thought  at  first  that  the  preposition 
"by"  in  the  title  of  my  subject  was  a 
lapsus  calami  for  "to";  but  mature  con- 
sideration convinces  me  that  the  for- 
mer preposition  has  been  deliberately 
adopted  to  express  the  wider  meaning 
including  in  its  connotation  the  import 
of  the  latter.  The  use  of  a  library  by 
anyone  must  be  largely  determined  by 
its  use  to  him. 

Accordingly  my  subject  naturally 
divides  itself  into  two  heads;  and  that 
is  more  than  can  be  said  of  all  texts, 
the  heads  under  which  the  discussion 
of  many  is  arranged  do  not  always  ap- 
pear natural — at  least  to  the  hearer. 

First.  Why  should  the  public  man 
use  the  librarv  at  all?  and  second, 
How? 

^lany  public  men  do  not  require  to 
use  a  library  at  all;  the  heaven-bom 
statesman  with  a  common  school  edu- 
cation who  knows  it  all,  who  does  not 
need  the  lessons  of  history  which  is 
said  to  be  but  philosophy  teaching  by 
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examples,  for  what  did  those  know  who 
lived  in  former  ages  and  before  the 
telephone  and  moving  pictures?  The 
experience  of  Greece  and  Rome,  of  me- 
diaeval France  and  Germany,  of  the 
Old  Land  in  her  centuries  of  conflict 
and  experiment,  what  has  that  to  do 
with  the  problems  in  Canada  and  the 
present?  Nor  does  that  statesman  need 
a  library  who  thinks  only  of  carrying 
elections  and  keeping  his  own  side  in, 
the  other  side  out,  although  they  did 
know  something  about  winning  elec- 
tions in  old  Rome  or  Cicero  is  a  terrific 
liar. 

The  judge  whose  knowledge  and 
whose  sympathies  are  bounded  by  the 
calf-bound  volumes  of  reports,  the 
digests  and  the  statutes  can  receive  no 
assistance  from  the  books  in  the  public 
library ;  nor  can  the  lawyer,  intent  only 
on  making  money,  increasing  his  prac- 
tice and  winning  in  his  litigation. 

What  public  men  should,  indeed 
must,  use  a  public  library  is  indicated 
by  showing  who  need  not — he  who 
agrees  with  Cicero  that  "Nothing  is 
more  delicious  than  universal  informa- 
tion," he  who  understands  that  there 
is  a  good  deal  of  human  nature  in  man 
and  that  human  nature  does  not  change 
in  its  essence  but  only  in  its  accidents 
with  the  changing  suns,  he  who  loves 
his  country  and  his  people  and  thinks 
he  serves  them  best  by  studying  and 
faithfully  applying  the  lessons  of  his- 
tory, past  or  contemporary,  natural, 
political,  economical,  to  the  present  of 
his  own  land ;  he  who  would  know 
what  errors  to  avoid,  what  examples 
to  follow  and  to  better,  he  who  knows 
that  man  does  not  live  by  bread  alone 
or  by  arithmetic  alone,  he  who  believes 
"Studia  abeunt  in  mores"  (to  use  the 
motto  of  my  old  college) — he  cannot 
live  in  peace  without  the  library,  and 
unless  he  is  quite  differently  placed 
financially  from  all  of  his  kind  whom  I 
have  met,  he  must  make  use  of  a  public 
library. 

How?  The  answer  to  that  question 
should  give  no  trouble. 

The  public  man  must  ever  bear  in 


mind  that  he  is  a  missionary,  and  like 
the  great  apostle  of  the  Gentiles  he 
should  magnify  his  office — glory  in  his 
office.  But  that  does  not  imply  that 
he  should  act  as  though  the  library 
existed  for  him  alone.  In  consulting 
the  books  of  a  reference  library  he  may 
take  most  copious  notes,  but  he  ought 
not  to  destroy  the  books  themselves. 
It  is  all  right,  many  think  even  laud- 
able, to  turn  down  the  leaves  or  cor- 
ners, or  to  underline  passages  or  to 
score  the  margin  with  lead  pencil.  I 
have  seen  a  former  vice-chancellor  do 
that.  But  he  should  draw  the  line  at 
tearing  the  leaves  or  ruining  the  bind- 
ing. The  former  eminently  proper 
practice  has  the  advantage  of  showing 
future  readers  what  someone  before 
them  has  thought  to  be  of  interest,  it 
may  direct  an  enquirer  to  what  he  is 
seeking,  and  it  has  the  incidental  ad- 
vantage of  stirring  up  the  library  staff 
and  giving  them  something  to  do  in 
erasing  the  pencilings — this,  moreover, 
is  a  change  in  the  dull  monotony  of 
library  work.  It  may  indeed  be  that  an 
unreasonable  librarian  will  object  to 
having  his  books  thus  defaced — those 
we  have  at  Osgoode  hall  do — but  a 
little  care  will  generally  enable  the 
reader  to  avoid  detection. 

Marginal  notes  in  pencil  have  the 
same  advantages,  and  the  additional 
one  of  giving  mvaluable  information 
to  those  who  may  use  the  book  after- 
wards. 

So,  too,  when  a  book  is  found  to  be 
of  interest  and  is  likely  to  be  asked  for 
by  many  persons,  a  borrower  should  not 
consider  himself  bound  too  strictly  by 
the  rules  governing  return.  The  per- 
son who  has  the  book,  remembering 
that  possession  is  nine  points  of  the 
law,  should  continue  that  possession. 
If  he  has  anything  else  upon  which  to 
spend  his  time  he  should  not  waste  it 
upon  the  book  he  has  borrowed,  espe- 
cially if  it  is  in  great  but  temporary 
demand.  Let  him  magnify  his  office 
and  not  give  way  to  foolish  sentiment. 
It  is  more  than  likely  that  most  of  those 
desiring  to  read  the  book  do  not  really 
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know  what  they  want  it  for,  that  they 
would  not  derive  much  if  any  benefit 
from  it  anyway,  and  in  any  event  wait- 
ing will  be  an  excellent  lesson  for  them 
in  patience.  The  old  lilt  is  to  be  borne 
in  mind: 

Patience  is  a  virtue, 

Possess  it  if  you  can; 

Seldom  found  in  woman 

And  never  found  in  man, 

I    remember   some   time    ago   going 
down  the  street  of  a  certain  city  about 
half  past  nine  in  the  morning,  when  I 
,  met  a  very  distinguished  member  of  the 
;  legal   profession,   one   whom   his   con- 
freres  delighted  to   honor  and  whom 
I  they  afterwards  advanced  to  the  high- 
est office  in  their  gift.     He  was  using 
i  language  which  I  would  not  venture  to 
j  employ    in    this    gathering,    language 
vivid,  picturesque,  pure  Anglo-Saxon, 
that    is,    pure    from    the    philological 
standpoint  if  not  from  the  point  of  view 
of  the  ultra-fastidious.     A     very  busy 
man,  he  had  desired  to  consult  a  book 
in  the  City  library  before  beginning  the 
day's  grind  in  his  office  and  had  found 
that  the  library  did  not  open  till  ten. 
His  remarks,  when  denuded  of  imma- 
terial   and    irrelevant    ornamentation, 
were   in    substance   these :    the   public 
schools  open  at  nine,  every  law  office 
opens   at   nine,   why   cannot   a   public 
convenience  like  a  library  open  at  least 
as  early?     If  it  is  to  be  of  any  use  to 
me  it  must  be  open  before  ten.     The 
trial    courts   begin    at   ten   or   earher; 
some   of  the   courts   at   Osgoode   hall 
begin  at  ten.     I  must  have  my  morning 
office  work  over  before  I  go  to  court, 
and  a  book  I  cannot  see  before  ten  may 
for  me  as  well  be  non-existent.     I  ex- 
postulated with  him  as  a  friend  should 
— that  is  one  of  the  privileges  of  friend- 
ship which  should  never  become  atro- 
phied for  want  of  use.     I  pointed  out 
that  the  library  was  open  till  all  hours 
of  the  night  and  should  not  be  expected 
to  open  early  in  the  morning;  his  lan- 
guage took  on  a   lurid  tinge,  he   had 
not  known  that  he  wanted  to  see  the 
book  till  he  was  looking  up  a  subject 
the  night  before  and  he  had  to  see  the 
book  before  he  could  undertake  his  case 


in  the  morning;  if  people  wanted  to 
browse  around  libraries  at  night  when 
they  should  be  at  home  he  supposed 
that  provision  must  be  made  for  them, 
but  why  should  that  prevent  provision 
being  made  for  those  who  wanted  to 
consult  the  books  at  the  right  time? 
He  had  me  there,  I  could  not  answer; 
but  it  was  not  necessary  that  I  should. 
My  friend  should  have  remembered  (as 
I  try  to  do)  that  regulations  must  be 
made  for  the  conduct  of  every  institu- 
tion of  any  size,  public  or  private ;  that 
with  the  best  intentions  in  the  world 
these  regulations  naturally  tend  to  meet 
the  convenience  of  the  staff,  and  that 
no  public  servant  ever  lived  (at  least 
ever  lived  long  as  a  public  servant) 
who  constantly  consulted  the  con- 
venience of  the  public  rather  than  that 
of  his  colleagues  and  himself.  It  really 
does  not  take  very  many  hours  for  the 
public  servant  to  pay  for  all  the  salary 
he  gets,  anyway. 

This  is  no  new  story.  The  notorious 
Nero  was  petitioned  by  the  judges  of 
his  time  to  increase  their  number  as 
they  could  not  overtake  their  work. 
Making  enquiry  into  the  matter  he 
found  that  the  judges  took  some  weeks 
vacation  each  year,  and  the  ingrained 
brute  said,  "No,  I  cannot  increase  your 
number  but  I  can  permit  you  to  give 
up  your  vacation,  and  I  will."  Some 
such  heartless  trick  was  once  played 
by  Sir  Oliver  Mowat  on  an  estimable 
class  of  public  servants,  it  is  said. 

I  have  met  many  citizens  who  are 
as  unreasonable  as  my  friend ;  and  I 
have  never  met  anyone  (not  employed 
in  the  library)  who  had  a  different  view 
and  it  may  sometimes  perhaps  be 
worth  while  for  libraries  to  consider 
the  wants  and  the  wishes  of  even  such 
unreasonable  people. 

But  in  any  case,  my  friend  took  the 
proper  course.  He  blackguarded  the 
regulation  to  me  who  was  and  am  en- 
tirely innocent;  he  did  not  trouble  to 
take  the  matter  up  with  those  who  had 
made  it  and  could  unmake  it.  That  is 
always  the  right  way.  It  is  one  of  the 
inalienable  privileges  of  a  free  man,  and 
of  all  women,  bound  or  free,  to  grumble 
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at  what  they  do  not  like,  or  think  they 
do  not  like.  It  is  a  luxury,  and  why 
should  anyone  deprive  himself  of  the 
privilege  and  luxury  by  going  to  any- 
one who  could  destroy  the  cause?  Of 
course,  library  boards  and  librarians 
are  notoriously  anxious  to  do  their  best 
for  the  public.  They  desire  that  their 
institution  shall  do  the  most  good  pos- 
sible and  in  the  most  convenient  way. 
They  have  no  ax  to  grind  or  end  to 
achieve  which  makes  them  antagonistic 
to  the  people  at  large.  If  they  were 
spoken  to,  they  might  either  explain 
the  necessity  for  the  rule  to  the  satis- 
faction of  the  most  exigent  or  remove 
the  objection  entirely  by  a  suitable 
change.  But  then  what  would  the 
grumbler  do? 

Others  I  have  heard  complaining  of 
regulations  as  to  checking  coats,  hats, 
umbrellas,  etc.,  at  the  door.  This  is  all 
wrong.  If  there  be  such  a  regulation 
it  should  be  obeyed,  sometimes  the 
checker  is  unduly  rigid  and  particular, 
but  you  cannot  get  the  wisdom  of  Solo- 
mon for  $10  a  week.  If  the  rule  is  that 
overcoats  and  umbrellas  are  to  be 
checked,  the  visitor  to  a  library  should 
see  to  it  that  he  has  an  overcoat  and 
umbrella  to  be  checked — rules  must  be 
obeyed. 

In  an  American  criminal  court  it  is 
said  that  an  accused  was  ordered  to 
hold  up  his  right  hand;  he  answered 
that  he  had  lost  his  right  arm.  Then 
he  was  told  to  hold  up  his  left  hand; 
that  was  equally  impossible  from  a 
rheumatic  affection.  "Well,  then," 
cried  the  clerk,  "hold  up  your  foot; 
you've  got  to  hold  up  something  in  the 
court." 

Loud  talking  or — what  is,  if  anything, 
more  irritating,  loud  whispering,  will 
be  indulged  in  by  those  who  desire  to 
call  attention  to  themselves.  They  will 
certainly  succeed  by  this  means  even  if 
the  attention  is  not  such  as  would  be 
considered  flattering,  or  the  comment 
not  loud  but  deep,  complimentary.  But 
how  much  better  to  be  conspicuous 
even  though  notoriety  does  not  bring 
esteem  or  respect  them  to  be  absolutely 
unknown. 


Moreover,  is  this  not  a  free  country? 
And  is  not  every  man  as  good  as  his 
neighbor  or  even  better?  Prancing 
round  a  library  in  the  midst  of  studious 
readers,  making  a  great  clatter,  loudly 
and  imperiously  calling  for  what  one 
wants,  are  these  not  all  signs  of  inde- 
pendence, sometimes  of  importance? 

It  is  said  that  an  Irishman  seeing  a 
pompous  person  walking  down  the 
street,  accosted  him  with  the  question, 
"Are  ye  any  wan  of  any  importance, 
sorr?"  He  would  not  have  needed  to 
ask  such  a  question  had  the  consequen- 
tial one  been  talking. 

And  are  not  a  regard  for  the  com- 
fort of  others,  a  deference  to  the  need 
for  quiet  which  others  have,  a  courtesy 
which  one  would  show  in  decent  so- 
ciety toward  even  the  crotchets  of  his 
neighbors — are  all  these  not  the  signs 
of  an  undue  sycophancy,  of  an  absence 
of  sturdy  individuality,  and  indepen- 
dence, and  an  unworthy  desire  to 
please  shown  only  by  the  decadent? 

That  by  conduct  of  this  kind  one  will 
make  himself  disliked,  even  detested 
by  the  staff  of  a  library  is  a  mere  de- 
tail, scarcely  worth  considering  if  at 
all.  Are  the  librarian  and  all  his  assist- 
ants not  paid  to  wait  upon  the  public; 
do  they  not,  therefore,  feed  on  the  pub- 
lic, are  they  not  mere  servants  of  the 
public,  and  why  should  the  master 
trouble  himself  about  what  his  ser- 
vants think  of  him? 

By  a  careful  observance  of  these  sug- 
gestions a  public  library  can  become  a 
model — of  a  certain  kind. 

To  recapitulate,  let  the  library  in  its 
hours,  its  rules,  etc.,  be  considerate  first 
of  the  convenience  of  the  staff  and  not 
of  that  of  the  public,  then  let  the  public 
man  who  should  be  an  example  to 
others  break  all  the  rules  he  conven- 
iently can,  presume  on  his  standing  and 
influence  to  make  everything  await  and 
serve  his  convenience,  let  him  grumble 
and  complain  to  everyone  of  what  doef 
not  exactly  suit  him,  and  at  all  hazard^ 
avoid  going  to  the  right  quarter  for  the" 
rectification  of  what  he  considers  im- 
proper or  inadvisable,  and  it  will  not 
be  long  before  the  library  becomes  a 
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model  of  all  that  should  be  avoided. 
And  now  to  be  serious. 
There  are  the  two  sides  of  the  ques- 
tion to  be  considered.    How  the  library 
can  be  of  most  use  to  the  public  man 
j    and   how    the    public    man    may    make 
the   most   of   what   the   library   has   to 
offer. 

The    selection    of    books    must    of 
course  depend  largely  on  the  funds  at 
the  disposal  of  the  librarian,  and  upon 
•   his  judgment,  but  it  is  not  enough  to 
have  a  splendid  collection  of  volumes. 
The  best  means  possible  must  be  taken 
j   to  make  known  the  treasures   of  the 
librar}^  and  that  is  not  simply  the  draw- 
ing up  of  a  catalog  reserved  for  the 
I  use  of  the  library  staff.    True  the  libra- 
\  rian  must  either  himself  be  or  he  must 
i  have  someone  who  is  an  encyclopedia 
I  of  the  library,  who  can  give,  if  not  im- 
mediate,  at   least    speedy    information 
as  to  the  contents  of  the  shelves.     But 
that  is  not  enough,  one  pursuing  an  in- 
vestigation in  the  only  hours  available 
to  many  will  come  across  some  matter 
requiring  elucidation.     He  will  desire 
to  know  if  there  is  a  book  dealing  with 
I  the  matter  and  if  he  has  a  full  catalog 
]  by  him  he  can  determine  that  at  once, 
leave  the  matter  there  if  there  is,  pur- 
sue it  along  such  lines  as  are  available 
to  him  if  there  is  not.     No  one  who 
has  not  had  the  experience  can  appre- 
ciate the  annoyance  and  mortification 
felt  by  a  student  (say  of  history)  when 
he  finds  some  matter  on  which  he  takes 
aa   interest    fully    discussed    in    some 
work  of  which  he  was  ignorant  after 
he  has  spent  hours  of  diligent  investi- 
gation along  collateral  lines. 

The  catalog  should  be  topical  as  well 
as  alphabetical.  This  implies  not  only 
labor  but  also  great  general  intelligence 
on  the  part  of  the  cataloger.  In  some 
catalogs  one  is  involuntarily  reminded 
of  the  indexer  who  wrote  an  item, 
"Mind,  great,  Lord  [Mansfield's,"  the  ref- 
erence being  to  the  statement,  "Lord 
Mansfield  said  he  had  a  great  mind  to 
commit  the  oft'ender." 

The  titles  of  the  books  should  be 
given  as  nearly  in  full  as  possible,  and 
the   date   and   number   of   the   edition 


should  never  be  omitted.  Many  times 
in  my  own  experience  I,  having  one 
or  more  editions  of  a  book,  have  at- 
tended the  public  library  here  to  see 
if  there  were  not  other  editions.  That 
editions  differ  is  well  known.  A  classic 
instance  is  the  editions  of  Blackstone's 
Commentaries  of  the  law  of  England. 
I  would  add  another  example,  How- 
ison's  Sketches  of  Upper  Canada  (as 
to  which  see  an  article  of  mine  in  the 
Canadian  Magazine  for  May,  1913, 
"Upper  Canada  in  early  times"). 

With  such  a  beautiful  and  accurate 
catalog  as  that  recently  issued  by  the 
Toronto  reference  library  of  books  pub- 
lished in  Canada  before  1837  it  seems 
almost  ungracious  to  find  fault.  But 
"faithful  are  the  wounds  of  a  friend," 
and  in  my  view  a  catalog  like  this 
which  is  intended  to  give  information 
concerning  a  limited  period,  as  a  cata- 
log intended  to  give  information  con- 
cerning a  limited  subject,  should  1) 
have  the  title  page  in  full  with  the  lines 
divided  off  by  a  /;  2)  State  the  number 
of  pages  as  well  as  the  size  of  the  vol- 
ume, 8vo.,  12mo.,  etc.,  and  3)  (if  the 
title-page  does  not  convey  full  infor- 
mation) have  a  short  description  of  the 
contents.     Let  me  give  an  example : 

"A  /  Visit  /  To  The  /  Province  of 
Upper  Canada  /  in  /  1819  /  By  /  James 
Strachan  /  Aberdeen  /  Printed  by  D. 
Chalmers  &  Co.  /  for  James  Strachan 
Aberdeen  /  Longman  /  Hurst,  Rees, 
Orme  and  Brown,  London,  Oliver  and 
/  Boyd,  Edinburgh ;  W.  Turnbull, 
Glasgow  /  and  E.  Lesslie,  Dundee  / 
1820."  8vo.  half  morocco  pp.  v.  to 
viii,  9  to  224;  only  edition  rare  but 
occasionally  offered  for  sale  by  second- 
hand dealers. 

James  Strachan  of  Aberdeen,  brother 
of  the  Dr  John  Strachan  (afterwards 
Anglican  Bishop  of  Toronto),  visited 
his  brother  in  1819,  describes  Upper 
Canada — chief  topics  of  value  account 
of  Gourlay  and  Joseph  Brant.  Gourlay 
characterizes  the  book  as  full  of  "false- 
hoods, untruths  and  misrepresenta- 
tions" concerning  him  and  quotes  with 
approval  the  Edinburgh  Scottnan's 
statement  that  it  is   "one  of  the  most 
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miserable  attempts  at  travel  writing" 
(Neptunian  No.  26). 

I  know  that  this  implies  both  brains 
and  wide  information,  but  I  also  know 
that  the  Toronto  library  staff  has  both ; 
and  the  same  should  be  true  of  other 
libraries  as  well.  Then  every  oppor- 
tunity should  be  given  for  the  student 
to  possess  himself  of  the  information 
the  books  contain.  Suitable  tables  and 
chairs,  a  room  reasonably  well  heated, 
ventilated,  lighted,  and  free  from  ob- 
noxious elements  human  and  non- 
human.  Attendants,  intelligent,  active, 
willing,  who  recognize  that  the  library 
exists  for  man,  not  man  for  the  library, 
that  they  are  the  servants  of  the  public, 
are  paid  by  the  public  and  should  do 
their  best  for  their  paymaster — are  a 
matter  of  course. 

Rules,  too,  there  must  be,  but  these 
rules  should  be  framed  purely  from 
the  standpoint  of  the  greatest  public 
service.  They  must,  too,  be  flexible — 
the  more  flexible  according  as  those 
administering  them  and  those  to  whom 
they  are  applied  are  the  more  intelli- 
gent. A  castiron  rule  is  all  right  when 
those  who  are  to  be  entrusted  with  its 
administration  are  of  castiron  heads — 
or  those  to  whom  it  is  applied  are  of 
castiron  morals  or  manners. 

Mistakes  will  happen  and  any  rule 
which  will  prevent  mistakes  will  pre- 
vent much  good.  It  is  in  most  cases 
better  to  run  the  chance  of  a  mistake 
occasionally  than  to  be  sure  that  the 
regulation  will  prevent  a  mistake  in- 
deed, but  also  may  seriously  interfere 
with  the  value  of  the  institution  to  the 
public. 

Suitable  cataloging,  catalogs  well 
distributed,  intelligent  attendants,  will- 
ing to  serve,  comfortable  rooms,  tables 
and  chairs  as  are  needed,  help  to  make 
a  library  a  real  public  benefactor.  All 
these  I  am  glad  to  say  we  have  in  the 
superlative  degree  in  our  Reference 
library. 

Then  the  student  has  his  duty  as  well 
— a  willing  and  courteous  obedience  to 
regulations,  a  regard  for  the  rights  and 
feelings  of  others,  whether  library  at- 
tendants or  otherwise,   are  to   be   re» 


quired  of  every  one  entering  a  library 
but  the  public  man  has  somethng  more 
which  should  be  rendered. 

Noblesse  oblige,  he  who  is  a  debtor 
more  perhaps  than  others  to  the  li- 
brary, should  do  all  in  his  power  to 
make  the  library  a  success,  help  the 
library  in  its  beneficent  public  work. 
If  he  knows  of  books  that  should  be 
in  the  library  he  should  inform  ihe 
librarian ;  if  he  sees  regulations  which 
are  not  quite  the  thing,  which  do  not 
produce  quite  the  best  results,  he 
should  inform  the  librarian,  not  go 
around  grumbling  and  finding  fault.  A 
library  can  do  its  best  work  only  where ' 
there  is  cooperation  between  its  man- 
agers and  the  best  of  its  clients. 


Public  libraries  and  literary  culture 
in  ancient  Rome  is  the  title  of  a  recent 
publication  written  by  Clarence  Eugene 
Boyd,  professor  of  Greek  in  Emory 
college. 

According  to  Professor  Boyd,  Julius 
Caesar  gave  to  Rome  the  first  public 
library  and  books  were  cheaper  in  the 
fourth  century  than  they  are  now ;  book 
sellers  did  an  active  business  in  poetry, 
philosophy  and  orations.  Professor 
Boyd  says  that  books  were  by  no 
means  rare  among  Well-to-do  classes 
and  probably  cost  less  than  books  at 
the  present  time,  containing  an  equal 
amount  of  subject  matter.  The  great 
amount  of  printing,  illustrating  and 
binding  was  made  possible  by  the  ex- 
ceedingly cheap  labor  rendered  by  nu- 
merous slaves  of  high  intelligence. 

There  were  about  29  library  build- 
ings in  Rome  in  the  fourth  century 
which  were  used  as  community  cen- 
ters for  social,  literary  and  even  politi- 
cal gatherings.  Books  could  be  with- 
drawn by  students  or  consulted  in  the 
libraries  and  the  emperor  kept  a  cen- 
sorship over  the  collections  and  re- 
moved such  books  as  failed  to  meet  his 
approval.  i 

Professor  Boyd's  story  seems  like  aJ 
dream  of  inverted  time  and  certainly  | 
brings  the  library  forward  as  another  ] 
proof  that  there  is  nothing  new  under  j 
the  sun. 
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In  every  discussion  it  is  a  very  useful  rule  in  the  lirst  place  to  define  your 

Tenus.     Much  of  the  difficulty  experienced  by  ever)-  community  or  association  in 

ducting  its  affairs  arises  from  the  different  meanings  attached  by  different 

lubers  to  the  same  expression;  no  small  part  of  the  innumerable  disputes  in 

iet}',  politics,  what  not,  comes  from  that  source,  and  its  baneful  effects  are  not 

unknown  even  in  the  Courts  of  Law. 

Therefore,  let  me  iKJgin  by  telling  what,  in  my  conception  of  the  terms,  is 

meant  by  a  Public  Man ;  and  indeed,  when  my  subject  was  first  assigned  to  me,  my 

-t  thought  was  "what  does  it  mean?" 

A  Public  Man  is  not  the  same,  it  will  be  at  once  admitted,  as  a  Publican. 

whether  that  much  abused  word  be  used  as  in  the  authorized  version  of  the  Xew 

^tament,  or  in  the  ordinarj-  sense  of  to-day's  familiar  converse. 

Xor  is  he  simply  one  who  is  much  before  the  public — Harry  Thaw  was  that  and 
iteau — much  less  is  he  one  who  lives  off — and  on — the  public,  like — but  I  had 
■etter  not  give  example^,  at  least  of  the  present  day. 

A  Public  Man  is  a  man  holding  a  position  of  general  influence  or  authority, 

h  a  position  that  its  occupant  is  to  be  expected  to  teach  the  people,  to  inform 

Luem,  to  lead  by  precept  at  least  if  not  by  example.     He  is  a  participant  in  public 

affairs,  whether  of  the  Dominion,  the  Province  or  the  Municipality,  or  he  is  the 

'fessor,  the  lecturer,  the  teacher  of  the  adult  or  the  adolescent. 

A  Public  Library  is,  I  take  it,  a  library  either  owned  by  the  public  or  open  to 

the  public,  not  a  library  like  that  at  Osgoode  Hall  or  the  Academy  of  Medicine 

j  o«med  by  the  Law  Societj'  or  the  iledical  Association  from  which  the  layman  is 

excluded,  at  the  doors  of  which  the  uninitiated  reads :  Procul,  0  proad  este,  profani. 

:  the  Public  Library  the  more  the  merrier  and  all  are  welcomed  who  are  moderately 

an,  not  wholly  in  rags  and  with  at  least  rudimentary  notions  of  decency  in 

nduct  and  language. 

I  thought  at  first  that  the  preposition  "  by "'  in  the  title  of  my  subject  was  a 

psus  calami  for  "to";  but  mature  consideration  convinces  me  that  the  former 

position  has  been  deliberately  adopted  to  express  the  wider  meaning,  including  in 

its  connotation  the  import  of  the  latter.     The  use  of  a  libraiy  by  anyone  mii«!t  be 

largely  determined  by  its  use  to  him. 

Accordingly  my  subject  naturally  divides  itself  into  two  heads;  and  that  is 

•re  than  can  be  said  of  all  texts:  the  lieads  under  which  the  discussion  of  many  is 

ranged  do  not  always  appear  natural — at  least  to  the  hearer. 

First,  why  should  the  Public  Man  use  the  library?  and  second,  how? 

Many  Public  Men  do  not  require  to  use  a  library  at  all;  the  heaven-born 

itesman  with  a  common  scliool  education  who  knows  it  all,  who  does  not  need  the 

-sons  of  history  (which  is  said  to  lie  but  philosophy  teaching  by  examples)  for  what 

1  those  know  who  lived  in  former  ages  and  before  the  telephone  and  moving 

ctures?     The  experience  of  Greece  and  Rome,  of  mediaeval  France  and  Germany, 

j  of  the  Old  Land  in  her  centuries  of  conflict  and  experiment,  what  has  that,  to  do 

'  ^th  problems  in  Canada  and  in  the  present?      Xor  does  that  statesman  need  a 


»1 


libniry  who  thinks  only  of  carrying  elections  and  keeping  his  own  side  in,  the  other 
side  out — although  they  did  know  something  ahout  winning  elections  in  old  Rome, 
or  Cicero  was  a  terrific  liar. 

The  judge  whose  knowledge  and  whose  sympathies  are  bounded  by  the  call- 
bound  volumes  of  reports,  the  digests  and  statutes  can  receive  no  assistance  from 
the  books  in  the  Public  Library;  nor  can  the  lawyer,  intent  only  on  making  money, 
increasing  his  practice  and  winning  in  his  litigation. 

What  Public  Men  should,  indeed  must,  use  a  Public  Library  is  indicated  by 
showing  who  need  not — he  who  agrees  with  Cicero  that  "  Nothing  is  more  delightful 
than  uni^ersal  information,"'  ho  who  nnderstands  that  there  is  a  good  deal  of  human 
nature  in  man  j^nd  that  human  nature  does  not  change  in  its  essence  but  only  in  its 
accidents  with  the  changing  suns,  he  who  loves  his  country  and  his  people  and 
thinks  he  serves  them  best  l)y  studying  and  faithfully  applying  the  lessons  of  history, 
past  or  contemporary,  natural,  political,  economical,  to  the  present  of  his  own  land;, 
he  who  would  know  what,  errors  to  avoid,  what  examples  to  folloAv  and  to  better,  he 
who  knows  that  man  does  not  live  by  bread  alone  or  by  arithmetic  alone,  he  who 
believes  "  Studia  aheunt  in  mores  "  (to  use  the  motto  of  my  old  college) — he  cannot 
live  in  peace  without  the  library,  and  unless  he  is  quite  difFercntly  placed  financially 
f.rom  all  of  his  kind  whom  1  have  met,  he  must  make  use  of  a  Public  Tjihrnry. 
How?  The  answer  to  that  question  should  give  no  trouble. 
The  Public  Man  must  ever  bear  in  mind  thatjio  is  a  missionary,  and  like  the 
great  Apostle  of  the  ({entiles  he  sliould  magnify  his  office — glory  in  his  office — - 
minisierium  meum  honorificaho  as  the  Vulgate  has  it.  But  that  does  not  imply 
that  he  should  act  as  though  the  library  existed  for  him  alone.  In  consulting  the 
books  of  a  reference  library  he  may  take  most  copious  notes,  but  he  ought  not  to 
ilestroy  the  books  themselves,  Tt  is  all  right  many  think,  even  laudable,  to  turn 
down  the  leaves  or  corners,  or  to  underline  passages  or  to  score  the  margin  wi^li 
lead  pencil— I  have  seen  a  former  Yice-Chanccllor  do  that.  But  the  reader  should 
draw  the  line  at  tearing  the  leaves  or  ruining  the  binding.  The  former  eminently 
proper  practice  has  the  advantage  of  showing  future  readers  what  someone  before 
them  has  thought  to  be  of  interest,  it  may  direct  an  enquirer  to  what  he  is  seeking, 
and  it  has  the  incidental  advantage  of  stirring  up  the  library  staff  and  giving  them 
something  to  do  in  erasing  the  pencillings — this  moreover  is  a  change  in  the  dull 
monotony  of  library  work.  It  may  indeed  be  that  an  unreasonable  librarian  will 
object  to  having  his  books  thus  defacefl — those  we  have  at  Osgoode  Hall  do — but  a 
little  care  will  generally  enable  the  reader  to  avoid  detection. 

Marginal  notes  in  pencil  have  the  same  advantages,  and  the  additional  one  of 
giving  invaluable  information  to  those  who  may  use  the  book  afterwards. 

So,  too,  when  a  book  is  found  to  be  of  interest  and  is  likely  to  ba  asked  for  by 
many  persons,  a  Ijorrower  sliould  not  consider  himself  bound  too  strictly  by  the  rules 
governing  return.  The  person  who  has  the  book,  remembering  that  possession  is 
nine  points  of  the  law,  should  continue  that  possession.  If  he  Jias  anything  else 
upon  which  to  spend  his  time  he  should  not  waste  it  upon  the  book  he  has  borrowed, 
especially  if  it  is  in  great  but  temporary  demand.  Lot  him  magnify  his  office  and 
not  give  way  to  foolish  sentiment.  It  is  more  than  likely  that  most  of  those 
desiring  to  read  the  book  do  not  really  know  what  they  want  it  for,  that  they  would 
not  derive  much  if  any  benefit  from  it  anyway,  and  in  any  event  waiting  will  be  an 
excellent  lesson  for  them  in  patience.     The  old  lilt  is  to  he  borne  in  mind : 

Patience  is  a  virtue, 
Possess  it  if  you  can, 
Seldom  found  in  woman 
And  never  found  in  man. 


1  remember  some  time  ago  going  dowu  tlie  street  of  a  eertaiu  city  about  lialf 
ast  nine  in  the  morning,  when  1  met  a  very  distinguished  member  of  the  legal 
:aofessioji,  one  whom  his  confreres  delighted  to  honour  and  whom  they  afterwards 
•Hlvaueed  to  the  highest  oliice  in  their  gift.     He  was  using  language  which  1  would 
ot  venture  to  employ  in  this  gathering,  language  vivid,  picturesque,  pure  Auglo- 
-axou,  that  is,  pure  from  the  philological  standpoint  if  not  from  the  point  of  view 
:  the  ultra-fastidious.     A  very  busy  man,  he  had  desired  to  consult  a  book  in  the 
ty  library  before  "beginning  the  day's  grind  in  his  office  and  had  found  that  the 
;)rary  did  not  open  till  ten.       His  remarks,  when  denuded  of  immaterial  and 
relevant  ornamentation,  were  in  substance  these :  the  Public  Schools  open  at  nine, 
ery  law  office  opens  at  nine,  why  cannot  a'public  convenience  like  a  library  open 
.t  least  as  early?     If  it  is  to  be  of  any  use  to  me  it  must  be  open  before  ten.     The 
trial  courts  begin  at  ten  or  earlier :  some  of  the  Courts  at  Osgoode  Hall  begin  at 
ten :     I  must  have  my  morning  office  work  over  before  1  go  to  court,  and  a  book  1 
cannot  see  before  ten  may  for  me  as  well  be  non-existent.     I  expostulated  with  him 
as  a  friend  should — that  is  one -of  the  privileges  of  friendship  which  should  never 
liecome  atrophied  for  want  of  use.     I  pointed  out  that  the  library  was  open  till  all 
hours,  of  the  night  and  should  not  be  expected  to  open  early  in  the  morning;  his 
anguage  took  on  a  lurid  tinge,  he  had  not  known  that  he  wanted  to  see  the  book 
ill  he  was  looking  up  a  subject  the  night  before  and  he" had  to  see  the  book  before 
lie  could  undertake  his  case  in  the  morning;  if  people  wanted  to  browse  round 
libraries  at  night  when  they  should  be  at  home  he  supposed  that  provision  must  be 
made  for  them,  but  why  should  that  prevent  provision  being  made  for  those  who 
wanted  to  consult  the  Ijooks  at  the  right  time?     He  had  me  there,  I  could  not 
answer ;  but  it  was  not  necessary  that  I  should.     My  friend  should  have  remembered 
(as  I  try  to  do)  that  regulations  must  be  made  for  the  conduct  of  every  institution 
of  any  size  public  or  private ;  that  with  the  best  intentions  in  the  world  these  regula- 
tions naturally  tend  to  meet  the  convenience  of  the  staff,  and  that  no  public  servant 
ever  lived  (at  least  ever  lived  long  as  a  public  servant)  who  constantly  consulted 
the  convenience  of  the  public  rather  than  that  of  his  colleagues  and  himself.     It 
really  does  not  take  veiy  many  hours  for  the  public  servant  to  pay  for  all  the  salary 
le  gets,  anyway. 

This  is  no  new  story.  The  notorious  Xero  was  petitioned  by  the  judges  of  his 
time  to  increase  their  number  as  they  could  not  overtake  their  work.  Making 
enrjiiiry  into  the  matter  he  found  that  the  judges  took  some  weeks'  vacation  each  • 
year,  and  the  ingrained  brute  said:  "  Xo  I  cannot  increase  your  number  but  I  can 
permit  you  to  give  up  your  vacation,  and  I  Avill."  Some  such  heartless  trick  was 
once  played  by  Sir  Oliver  iMowat  on  an  estimable  class  of  public  servants,  it  is  said. 
1  have  met  many  citizens  who  are  as  unreasonable  as  my  friend:  I  have 
lever  met  anyone  (not  employed  in  the  library)  who  had  a  different  view,  and  it 
may  sometimes  perhaps  be  worth  M'hile  for  liltr;ir''o--<<.  .on^ider  the  wants  and  the 
wishes  of  even  such  unreasonable  people. 

But  in  any  case,  my  friend  took  the  proper  ooiuse.  He  blackguarded  the 
regulation  to  me  who  was  and  am  entirely  innocent;  he  did  not  trouble  to  take  the 
matter  up  with  those  who  had  made  it  and  could  unmake  it.  That  is 
ilways  the  right  way.  It  is  one  of  the  inalienable  privileges  of  a  free  man,  and  of 
all  women,  bond  or  free,  to  grumble  at  what  they  do  not  like,  or  think  they  do  not 
like.  It  is  a  luxury:  and  why  should  anyone  deprive  himself  of  the  privilege  and 
luxury  by  going  to  anyone  who  could  destroy  the  cause  ?  Of  course,  library  boards 
and  librarians  are  notoriously  anxious  to  do  their  best  for  the  public.  They  desire 
that  their  institution  shall  do  the  most  good  possible  and  in  the  most  convenient 


way.  They  have  no  axe  to  grind  or  end  to  achieve  which  makes  them  antagonistic 
to  the  people  at  large.  If  they  were  spoken  to,  they  might  either  explain  the  neces- 
sity for  the  rule  to  the  satisfaction  of  the  most  exigent  or  remove  the  objection 
entirely  by  a  suitable  change.     But  tlieii  what  would  the  grumbler  do? 

Others  I  have  heard  complaining  of  regulations  as  to  checking  coats,  hats, 
umbrellas,  etc.,  at  the  door.  This  is  all  wrong.  If  there  be  such  a  regulation  it 
.-should  be  obeyed:  sometimes,  indeed^,  the  checker  is  unduly  rigid  and  particular,  but 
you  cannot  get  the  wisdom  of  Solomon  for  $10  a  week.  If  the  rule  is  that  overcoats 
find  umbrellas  are  to  be  checked,  ihe  visitor  to  a  library  should  see  to  it  tluat  he  has  an 
overcoat  and  umbrella  to  be  checked — rules  must  be  obeyed. 

In  an  American  Criminal  Court,  it  is  said  that  an  accused  was  ordered  to  hold 
up  his  right  hand;  he  answered  that  he  had  lost  his  right  arm.  Then  he  was  told 
to  hold  up  his  left  hand ;  that  was  equally  impossible  from  a  rheumatic-  affection, 
"  Well  then,"  cried  the  Clerk,  "  hold  up  your  foot,  you've  got  to  hold  up  something 
in  this  Court.'' 

Loud  talking  or — what  is,  if  anything,  more  irritating — loud  whispering  will 
be  indulged  in  by  those  who  desire  to  call  attention  to  themselves.  They  will 
certainly  succeed  by  this  means  even  if  the  attention  is  not  such  as  would  be  con- 
sidered flattering,  or  tlie  comment  not  loud  but  deep,  complimentary.  But  how 
much  better  to  be  conspicuous  even  though  notoriety  does  not  bring  esteem  or 
respect  than  to  be  absolutely  unknown. 

Moreover,  is  this  not  a  free  country?  And  is  not  every  man  as  good  as  his 
neighbour  or^even  better?  Pranchig  round  a  library  in  the  midst  of  studious 
readers,  making  a  great  clatter,  loudly  and  imperiously  calling  for  what  one  wants, 
are  these  not  all  signs  of  independence,  sometimes  of  importance? 

It  is  said  that- an  Irishman  seeing  a  pompous  person  walking  down  the  street 
.iccosted  liini  with  tbe  (juestion,  '"Are  ye  anny  wan  of  anny  importance,  Sorr?"  He 
would  not  have  needed  to  ask  such  a  question  had  the  consequential  one  been  talking. 

And  are  not  a  regard  for  the  comfort  of  others,  a  deference  to  the  need  for 
(piiet  which  others  have,  a  courtesy  which  one  would  show  in  decent  society  toward 
even  the  crotchets  of  his  neighbours — are  all  these  not  the  signs  of  an  undue 
sycophanc}'^,  of  an  absence  of  sturdy  individuality  and  independence,  and  of  an  un- 
worthy desire  to  please  shown  only  by  the  decadent? 

That  by  conduct  of  this  kind  one  will  make  himself  disliked,  even  detested  by 
the  statf  of  a  library  is  a  mere  detail,  scarcely  worth  considering  if  at  all.  Are  the 
iilirariaji  ar.d  al»l  Jiisiissistants  not  paid  to  wait  upon  the  public?  do  they  not,  there- 
fore, feed  on  the  public?  are  they  not  mere  servants  of  tlie  public?  and  why  should 
tbe  master  trouble  himself  about  what  his  servants  think  of  him? 

By  a  careful  observance  of  these  suggestions  a  public  library  can  become  a 
model — of  a  certain  kind. 

To  recapitulate,  let  the  library  in  its  hours,  its  rules,  etc.,  be  considerate,  first 
of  the  convenience  of  the  staff  and  not  of  that  of  the  public,  then  let  the  public  man 
who  should  be  an  example  to  others  break  all  the  rules  be  conveniently  can,  presume 
on  his  standing  and  influence  to  make  everything  await  and  serve  his  convenience, 
let  him  grumble  and  complain  to  everyone  of  what  doesVot  exactly  suit  him,  and 
at  all  hazards  avoid  going  to  the  right  quarter  for  the  rectification  of  wliat  he  con- 
siders improper  or  inadvisable,  and  it  will  not  bo  long  before  the  libvnn'  becomes  a 
model  of  all  that  should  be  avoided. 

And  now  to  be  serious. 

There  are  tbe  two  sides  of  tbe  question  to  be  considered — how  the  library  can 
be  of  most  use  to  the  public  man  and  how  the  public  man  may  make  the  most  of 
what  the  library  has  to  offer. 


The  selection  of  books  must,  of  course,  depend  largely  on  the  funds  at  the  dis- 
posal of  the  librarian,  and  upon  his  judgment;  but  it  is  not  enough  to  have  a 
splendid  collection  of  volumes.  The  best  means  jwssible  must  be  taken  to  make 
known  the  treasures  of  the  library,  and  that  i?  not  simply  the  drawing  up  .of  a 
catalogue  reserved  for  the  use  of  the  library  staff.  True  the  librarian  must  either 
Iiimself  be,  or  he  must  have  someone  Avho  is,  an  encyclopedia  of  the  library,  who 
can  give,  if  not  immediate,  at  least  speedy  information  as  to  the  contents  of  the 
shelves.  But  that  is  not  enough,  one  pursuing  an  investigation  in  the  only  hours 
available  to  many  will  come  across  some  matter  requiring  elucidation.  He  will 
desire  to  know  if  there  is  a  book  dealing  witb  the  matter:  and  if  he  has  a  full 
catalogue  by  him  he  can  determine  that  at  once,  leave  the  matter  there  if  there  is, 
jjursue  it  along  such  lines  as  are  otherwise  available  to  him  if  there  is  not.  ^o  one 
who  has  not  had  the  experience  can  appreciate  the  annoyance  and  mortification  felt 
bv  a  student  (sav  of  historv)  when  after  he  has  spent  hours  of  diligent  investiga- 
tion alon<r  collateral  lines  he  finds  some  matter  in  which  he  takes  an  interest  fully 
disc-nssed  in  some  work  of  which  he  was  ignorant. 

The  catalogue  should  be  topical  as  well  as  alphabetical.  This  implies  not  only 
labour  but  also  great  general  intelligence  on  the  part  of  the  cataloguer.  In  some 
rataloofuos  one  is  irresistiblv  reminded  of  an  indexer  who  wrote  an  item  "  ^lind. 
Lfreat.  Lord  Mansfield's."  the  reference  Iteinsr  to  the  statement  "Lord  ^NFansfield  said 
he  had  a  great  mind  to  commit  the  offender." 

The  titles  of  the  books  should  be  given  as  nearly  in  full  a?  possible,  and  the  date 
and  number  of  the  edition  should  never  be  omitted.  "Many  times  in  my  own  ex- 
perience I,  having  one  or  more  editions  of  a  book,  have  attended  the  Public  Library 
here  to  see  if  there  were  not  other  editions.  That  editions  differ  is  well  known. 
A  classic  instance  is  to  be  found  in  the  editions  of  Blackstone's  Commentaries  of  the 
Law -of  England.  T  would  add  another  example — Howison's  Sketches  of  TTnner 
Canada  (a?  to  which  see  an  article  of  mine  in  the  Canadian  Magazine  for  ^lav. 
ini  3.  "  Upper  Canada  in  Early  Times  '') . 

With  such  a  beautiful  and  accurate  catalogue  as  that  recentlv  issued  by  the 
Toronto  Eoforence  Library  of  iKwks  pnbli.slied  in' Canada  before  IS-TT  it  seems 
almost  ungracious  to  find  fault.  But  "  fathful  are  the  wounds  of  a  friend  "  : 
and  in  my  view  a  catalogue  like  ih\s  which  is  intended  to  give  infornsation  concerning 
a  limited  period,  as  a  catalogue  intended  to  give  information  concerning  a  limited 
subject,  should  (1)  have  the  title  page  in  full  with  the  lines  divided  off  by  a  /,  (2) 
state  the  niimber  of  pages  as  well  as  the  size  of  the  volume.  8vo.,  l'2mo.,  etc..  and 
(3)  (if  the  title  page  does  not  convey  full  information)  have  a  short  description  of 
the  contents.     Let  me  give  an  example : 

"'A  /  Visit  /  To  The  /  Province  of  Fpper  Canada  /  in  /  1810  /  Bv  Tames 
Strachan  /  Aberdeen  /  Printed  by  D.  Chalmers  &  Co.  /  for  James  Strachan  xA.berdeen 
/  Longman  /  Hurst,  T?ees,  Orme  and  Brown.  London.  Olive^'  and  /  Bovd.  Edin- 
burgh :  "W,  Turnbull.  Glasgow  /  and  E.  Lesslie.  Dundee  /  lS?n.  8vo..  half  morocco, 
pp.  V  to  YTTI.  9  to  224:  only  edition,  rare^  but  occasionally  offered  for  sale  by 
second-band  dealers." 

James  Strachan  of  Aberdeen,  brother  of  the  Beverend  Dr.  John  Strachan 
(afterwards  Anglican  Bishop  of  Toronto)  visited  his  brother  In  1819.  describes 
Cp]ier  Canadn — ehief  topie  of  value,  areount  of  Conrlay  and  Jr)seph  Brant.  Courlav 
•characterizes  the  book  as  full  of  'falsehoods,  untruths  and  nn'srepresentations '  con- 
cerning him  and  <piotes  with  approval  the  Edinbur^rh  >'^rofsuiiin'.'<  stafem«»nt  that 
it  is  'one  of  the  most  miserable  attempts  at  travel  writini:'  (Xepiunian"  Xo.  '^(i)." 

T  know  that  this  implies  both  brains  and  wide  information,  but  T  also  know 


that  the  Toronto  Library  stalt'  lias  both;  and  the  same  should  be  true  of  other 
libraries  as  well. 

"  Then  (nery  o])j)ortuuity  .-hould  be  g!\en  i'or  the  student  to  possess 
himself  of  the  information  the  books  contain.  Suitable  tables  and  chairs,  a  room 
reasonably  well  heated,  ventilated,  lighted,  and  free  from  obnoxious  elements,  human 
and  non-human.  Attendants,  intelligent,  acti\e,  willing,  who  recognize  that  the 
library  exists  for  man,  not  man  for  the  library,  that  they  arc  the  servants  of  the 
public,  are  i)ai'd  by  the  public  and  should  do  their  best  for  their  paymaster — arc  a 
matter  of  course. 

Eules,  too,  there  must  be,  but  these  rules  should  be  framed  purely  from  the 
standpoint  of  the  greatest  public  service.  They  must,  too,  be  flexible — the  more 
llexible  according  as  those  administering  them  and  those  to  whom  they  are  applieu 
are  the  more  intelligent.  A  cast-iron  rule  is  all  right  when  those  who  are  to  be 
entrusted  with  its  administration  are  of  east-iron  heads — or  those  to  whom  it  is 
applied  are  of  cast-iron  morals  or  manners. 

Mistakes  will  happen  and  any  rule  which  will  pre\ent  mistakes  will  prevent 
much  good.  It  is  in  most  cases  better  to  run  the  chance  of  a  mistake  occasionally 
than  to  be  sure  that  the  regulation  will  prevent  a  mistake  indeed,  but  also  may 
seriously  interfere  with  the  value  of  the  institution  to  the  public. 

Suitable  cataloguing,  eatiiloguc'^  well  distril)uted,  intelligent  attendants  wilUng 
to  >crve.  comfortable  rooms,  such  tables  and  chairs  as  are  needed,  help  to  make  a 
library  a  real  ]iublic  ))enefactor.  All  those  T  am  glad  to  say  avo  have  in  the  superla- 
ti\e  (Icgreo  in  oui-  lioCerence  Library. 

Then  the  student  has  his  duty  as  well — a  willing  and  courteous  obedience  to 
regulations,  a  regard  for  the  rights  and  feelings  oP  others,  whether  library  attend- 
ants or  otherwise  are  to  be  required  of  every  one  entering  a  library,  but  the  public 
man  has  something  more  which  should  be  rendered. 

Noblesse  ohlige,  he  who  is  a  debtor  more  perhaps  than  others  to  the  library 
-hould  do  all  in  his  power  to  make  the  library  a  success,  help  the  library  in  its 
benefieent  public  work,  Tf  he  knows  of  books  that  should  be  in  the  library-  he 
s^hould  inform  the  librarian,  if  he  sees  regulations  which  are  not  quite  the  thing, 
which  do  not  produce  quite  the  best  results,  he  should  inform  the  librarian,  not  go 
around  grumblin,<r  and  fhiding  fault,  A  library  can  do  its  best  work  oidy  Avhere 
there  is  co-operation  between  its  managers  and  the  best  of  its  clients. 

Of  the  Toronto  Public  Library  T  have  never  heard  the  slightest  complaint, 
except  the  yin-dc  one  to  which  1  have  already  referred  — (because  the  "City  "was 
Toronto) — and  if  a  model  is  looked  for — fircnmspice. 
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A  COURT  MARTIAL  FIFTY  YEARS  AGO. 

In  1864,  and  for  some  time  before,  the  United  States  had 
a  prison  camp  on  Johnson 's  Island  in  Lake  Erie,  near  San- 
dusky, Ohio,  in  which  were  kept,  prisoners  of  war,  many 
Southern  soldiers.  The  armed  U.  S.  S.  Michigan  was  kept 
in  commission  nearby.  It  seemed  to  the  Confederate  au- 
thorities to  be  a  feasible  scheme  to  capture  the  Michigan 
and  set  free  the  prisoners  of  war.  Accordingly,  the  Presi- 
dent, Jefferson  Davis,  gave  orders  and  instructions  to  make 
the  attempt. 

Amongst  those  so  commissioned  were  Bennett  G.  Bur- 
ley,  a  Scotchman  from  Glasgow,  who  died  but  the  other 
day,  and  John  Yates  Beall.^  Burley  was  the  famous  war 
correspondent — "Burleigh" — and  the  two  had  been  com- 
rades. Beall  was  a  native  of  Virginia,  born  January  1, 
1835,  who  was  well  brought  up — a  member  of  a  most  re- 
spectable family.  He  studied  for  three  years  without  grad- 
uating at  the  University  of  Virginia,  and  was  a  devout 
member  of  his  church  and  exemplary  in  his  life.  When 
the  Civil  War  broke  out  he  joined  the  forces  of  his  native 
state  and  fought  in  her  cause.    He  was  seriously  wounded 


1  Those  interested  in  Beall  will 
find  a  rather  full  account  of  his 
life,  etc.,  in  a  work  published  in 
Montreal. 

"Memoir  of  John  Yates  Beall. 
His  Life;  Trial;  Correspondence; 
Diaries,  and  Private  Manuscripts 
Found  Among  His  Papers;  Includ- 
ing His  Own  Account  of  the  Raid 
on  Lake  Erie-.  Montreal:  Printed 
by  John  Lovell,  St.  Nicholas  Street. 
1865." 

A  crown  8vo,  written  anony- 
mously. The  writer  is  known  to 
have  t)een  Judge  Daniel  B.  Lucas, 


Beall's  close  personal  friend  and 
fellow-student. 

An  account  from  a  somewhat 
different  point  of  view  is  given  in 
Appleton's  Cyclopaedia  of  Ameri- 
can Biography.  See  also  The  Amer- 
icana. In  these  books  he  is  called 
John  Young  Beall,  but  this  is  a 
clear  mistake;  his  second  name 
was  Yates  (his  mother's  family 
name). 

(I  am  indebted  to  Mr.  John  S. 
Patton,  Librarian  of  the  University 
of  Virginia,  for  some  of  the  facts, 
and  also  for  the  information  that 
the  name  was  pronounced  "Bell.") 
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near  Harper's  Ferry  in  October,  1860,  and  went  south. 
Returning  the  following  spring,  he  made  his  way  in  1860 
to  Cascade,  near  Dubuque,  Iowa,  where  for  a  time  he  ran 
a  mill.  In  September,  coming  under  suspicion,  he  went  to 
Upper  Canada  and  lived  at  Dundas  for  some  time.  While 
there  he  conceived  the  bold  scheme  he  afterwards  attempted 
to  carry  out.  On  his  return  to  Richmond  his  plan  was  ap- 
proved ;  but  the  time  was  not  thought  favorable,  and  Beall 
for  a  time  operated  as  a  privateer  upon  the  Chesapeake, 
etc.  He  was  taken  prisoner  and  for  a  time  confined  at  Fort 
McHenry;  but  was  afterwards  released. 

The  Confederate  Secretary  of  the  Navy  then  determined 
to  try  Beall 's  suggested  scheme  on  Lake  Erie.  In  March, 
1863,  Beall  was  appointed  an  Acting  Master  in  the  Navy  of 
the  Confederate  States,  and  what  other  rank  he  may  have 
had  in  the  enterprise  in  question,  he  gloried  in  the  title  of 
Captain.  He  made  his  way  to  Canada,  where  at  that  time 
there  was  an  active  Southern  colony  in  Toronto,  headed 
by  Colonel  Jacob  Thompson.  There  the  scheme  was  hatched 
which  led  to  considerable  international  complication. 

Burley  (for  thus  is  his  name  spelled  throughout  the 
legal  proceedings,  although  he  himself  afterwards  spelled 
it  Burleigh)  in  the  evening  of  Sunday,  September  18,  1864, 
went  on  board  the  Philo  Parsons,  a  steamship  plying  be- 
tween Detroit  and  Sandusky,  Ohio,  touching  at  the  Cana- 
dian ports,  Amherstburgh  (Maiden)  and  (occasionally) 
Sandwich,  a  few  miles  below  Detroit.  She  was  lying  at  De- 
troit in  charge  of  Mr.  Ashley,  clerk  and  part  owner,  whom 
Burley  addressed  and  told  he  intended  to  go  down  as  a 
passenger  next  day.  He  said  he  had  three  friends  at  Sand- 
wich who  were  to  go  with  him,  and  arranged  that  the  boat 
should  call  at  Sandwich  for  them. 

Next  morning  the  Philo  Parsons  swung  from  her  dock 
at  Detroit  with  freight  and  passengers,  and  called  at  Sand- 
wich. There  Beall  and  two  others  boarded  the  boat — all 
without  baggage;  all  "very  gentlemanly  in  appearance; 
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tliey  said  they  were  taking  a  little  pleasure  trip — might 
stop,  perhaps,  at  Kelly's  Island,  but  did  not  know  exactly 
where  they  would  go — and  paid  their  fares  to  Sandusky." 
The  boat  called  at  Maiden,  where  about  twenty-five  other 
men  got  on  board ;  all  the  baggage  they  had  was  a  very  old 
trunk  tied  up  with  a  rope.  Then  the  boat  proceeded  on  its 
way  to  Sandusky^;  she  called  at  Kelly's  Island  (in  Ohio) 
and  was  about  two  miles  away  from  that  island  when  the 
eclaircissement  took  place. 

The  trunk  was  opened,  disclosing  revolvers  and  hatchets ; 
the  men  who  had  boarded  the  boat  at  the  Canadian  ports 
armed  themselves  and  took  forcible  possession  of  the 
steamer.  They  smashed  open  the  baggage  room  with  an 
axe,  threw  overboard  the  freight,  wire,  tobacco,  household 
goods,  etc.,  then  headed  the  boat  down  the  lake  for  a  time, 
and  then  up  the  lake  to  Middle  Bass  Island  (Ohio)  which  is 
about  ten  miles  from  shore.  She  was  laid  up  there  when, 
after  a  few  minutes,  the  steamboat  Island  Queen  came 
alongside  and  made  fast.  The  armed  party  went  aboard 
her  and  made  prisoners  of  all  on  board  (amongst  them 
some  twenty-five  unarmed  American  soldiers  going  to  Tole- 
do to  be  mustered  out  of  service),  brought  them  to  the  Philo 
Parsons,  and  at  length  put  all  the  prisoners  from  both  boats 
ashore  on  the  island.  Then  Beall  and  Burley  forced  Ashley 
to  give  them  the  money  he  had  on  board,  some  $100.00. 
The  Island  Queen  was  scuttled  and  set  afloat;  she  drifted 
for  two  or  three  miles,  struck  a  reef  and  sank. 

During  the  time  the  Philo  Parsons  was  sailing  down  and 
then  up  the  lake,  Beall  said  to  more  than  one  of  the  pris- 
oners that  he  was  an  escaped  Southern  prisoner  from 
Johnson's  Island  and  that  he  intended  to  capture  the  U.  S. 
S.  Michigan,  and  then,  liberating  the  prisoners  on  John- 
son's Island,  destroy  the  commerce  on  the  lakes.  This  was 
not  attempted;  the  Philo  Parsons  was  abandoned  and  the 
Southerners  scattered.  It  seems  that  the  spies  who  had 
been  assigned  to  enter  the  prison  failed  to  give  the  pre- 
VOL.  L.  2 
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arranged  signals  and  the  Soutlierners  nnder  Beall's  com- 
mand mutinied.  The  adventure  was  given  up,  the  adven- 
turers returned  to  the  Detroit  River,  where  they  abandoned 
the  ship  after  stripping  her  of  everything  of  value.  Burley 
was  arrested  at  Guelph  in  Canada  and  ordered  to  be  extra- 
dited on  a  charge  of  robbing  Ashley  of  a  $20.00  treasury 
note ;  he  escaped,  became  celebrated  as  a  war  correspondent 
and  survived  till  June  17,  1914.  That,  however,  is  another 
story — the  curious  may  read  the  proceedings  in  his  case  in 
the  Upper  Canadian  Courts  at  Toronto  in  the  Upper  Can- 
ada Law  Journal,  Vol.  1,  pp.  20,  34. 

Beall  also  came  to  Upper  Canada  and  remained  for  a 
time  in  Toronto,  where  he  planned  other  privateering 
schemes.  Then  he  took  part  in  an  enterprise  which  proved 
his  undoing — ^we  find  him  on  December  15th  on  the  railway 
track  about  four  or  five  miles  from  Buffalo,  on  the  way  to 
Dunkirk,  in  comi>any  with  Colonel  Martin,  C.  S.  A.,  Lieu- 
tenant Headley  and  Private  Anderson,  both  formerly  of 
Morgan's  command.  They  tried  to  get  a  rail  off  the  track, 
using  a  large  sledge  hammer  and  a  cold  chisel,  but  failed. 
Beall  then  went  to  Port  Colborne,  Upper  Canada,  for  two 
nights  and  a  day,  and,  joined  by  another  Confederate 
soldier  who  said  he  had  escaped  from  Rock  Island, 
they  came  back  to  Buffalo.  The  five  made  another  abortive 
attempt  to  wreck  the  railway,  and  at  the  third  attempt, 
succeeded  in  lifting  a  rail  and  laying  it  across  the  track. 
This  was  on  the  Lake  Shore  road,  and  was  ostensibly  for 
the  purpose  of  effecting  the  rescue  of  three  or  more  Con- 
federate generals  who  it  was  believed  were  being  removed 
from  Johnson's  Island  to  Fort  Warren,  Massachusetts. 
The  engine  struck  the  rail,  but  no  great  harm  was  done. 

Beall  and  Anderson  were  arrested  the  next  day,  Decem- 
ber 16th,  at  the  New  York  Central  railroad  station  at  Ni- 
agara Falls,  N.  Y.,  the  junction  with  the  Great  Western 
Railroad  of  Canada,  taken  to  New  York  and  lodged  in  Mul- 
berry   Street  Police   Station.    While   there   incarcerated 
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Beall  made  an  unsuccessful  attempt  to  effect  his  escape  by 
bribery. 

A  Military  Commission,  or  Court  Martial,  was  convened 
by  Major  General  Dix,  the  Major  General  in  command  of 
the  department,  under  the  provisions  of  the  Act  of  Con- 
gress, July  2,  1864,  chapter  215,  and  previous  legislation. 
The  Commission  sat  at  Fort  Lafayette,  New  York  Harbor, 
and  was  composed  of  Gen.  Warren  and  Gen.  Norris,  U.  S. 
v..  Col.  Howe,  Third  U.  S.  Cav.,  Col.  Day,  U.  S.  Army,  Lt. 
Col.  O'Bierne,  Fourteenth  IT.  S.  Inf.,  and  Major  Wallace, 
Sixth  U.  ^.  Inf.  The  Judge  Advocate  was  Major  Bolles,  A. 
D.  C,  and  the  prisoner  was  defended  by  the  celebrated 
James  T.  Brady,  of  the  New  York  Bar.  The  proceedings 
were  conducted  with  the  utmost  decorum  and  fairness,  but 
the  case  of  the  accused  was  hopeless  from  the  beginning. 
Anderson  turned  ''State's  Evidence." 

The  charges  were  two  in  number,  1st,  "Violation  of  the 
laws  of  war,"  with  six  ''specifications,"  and  2nd,  "Acting 
as  a  spy,"  with  three.  In  substance  the  charges  were  based 
on  the  Pliilo  Parsons  and  Island  Queen  episode,  and  the 
attempt  to  destroy  the  train  between  Buffalo  and  Dunkirk. 

There  could  be  no  doubt  of  the  facts,  and  Mr.  Brady  re- 
lied upon  the  law.  His  contention  that  the  court  had  no 
jurisdiction  to  try  such  offences  was  abandoned  when  the 
Judge  Advocate  showed  him  the  Statute. ,  Then  he  claimed 
that  the  acts  complained  of  were  cognizable  by  the  courts 
of  the  states  of  Ohio  and  New  York  and  that  they  were 
therefore  not  simply  charges  of  "violating  the  rules  of 
war;"  he  contended  for  etymological  and  other  reasons 
that  the  accused  was  not  a  spy  as  the  lines  could  not  be  con- 
sidered to  include  New  York  and  Ohio.  Both  Brady's  ad- 
dress and  Major  Bolles'  reply  are  admirable  efforts,  with 
all  the  advantage  of  law  and  fact  in  favor  of  the  latter. 

Beall  was  convicted  on  both  counts  and  sentenced  to  be 
hanged  at  such  time  and  place  as  the  General  in  Command 
of  the  Department  should  direct.     General  Dix  approved 
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the  verdict  and  appointed  Governor's  Island  and  Febru- 
ary 18,  1865,  as  the  place  and  time  of  execution.  The  or- 
der for  execution  was  suspended  to  allow  the  Commission 
to  be  reconvened  to  amend  a  technical  defect,  but  the  un- 
fortunate Beall  was  hanged  by  the  neck  until  he  was  dead, 
at  Governor's  Island,  on  Friday,  the  24th  of  February, 
1865. 

OsGOODE  Hall,  WilIJAM  RenwiCK  RiddelL. 
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AFTER  William  Lyon  Macken- 
zie's failure  in  the  rebellion  of 
1837  he  made  his  way  to  the 
United  States,  arriving  on  the  south 
side  of  the  boundary  line  December 
11th  of  that  year.  The  following 
evening  he  addressed  a  large  crowd 
in  a  Buffalo  theatre,  and  there  for  the 
first  time  met  Thomas  Jefferson  Suth- 
erland. Sutherland  was  an  Ameri- 
can citizen  of  Scottish  descent,  and 
at  the  time  living  in  Buffalo.  He  at 
once  threw  himself  into  the  move- 
ment to  assist  the  Canadian  insurg- 
ents, showing  decidedly  more  ardour 
than  discretion.  He  was  much  more 
enthusiastic  than  ^lackenzie  himself 
in  drumming  up  recruits,  and  his 
showy  street  displays  called  down  on 
him  the  rebuke  of  the  suffering,  ard- 
ent Mackenzie. 

Sutherland  was  of  no  very  high 
type.  Theller,  his  comrade  and  co- 
Brigadier-General,  calls  him  "a  plum- 
ed popinjay  and  blustering  Bobadil" 
whose  subsequent  conduct  "was  but 
an  exposure  of  imbecility,  indecision, 
avarice,  meanness,  treachery,  and 
cowardice;  he  had  neither  firmness 
nor  fortitude,  he  had  neither  skill 
nor  daring."  He  was,  however,  of 
somewhat  imposing  personal  appear- 
ance and  was  gifted  with  a  copious 
flow  of  words,  which  some  considered 
eloquence. 

In  common  with  most  of  his  coun- 
trj'men,  he  believed  that  Canadians 
were  groaning  under  the  iron  heel  of 
monarchical  tvrannv  and  that  threo- 


fourths  of  them  were  disposed  to  try 
an  appeal  to  arms  to  establish  poli- 
tical independence.  He  describes  him- 
self as  "an  ardent  admirer  of  demo- 
cratic institutions  and  an  enthusias- 
tic advocate  of  political  freedom," 
and  he  entertained  "the  desire  to  ob- 
tain the  .  .  .  applause  which 
might  .  .  .  accrue  to  .  .  .  the 
agents  in  the  establishment  of  an- 
other independent  republic  on  the 
continent  of  America." 

It  was  to  Sutherland  that  was  due 
whatever  credit  might  attach  to  the 
plan  of  occupying  Navy  Island,  and 
he  was  made  second  in  command  of 
the  Patriot  Army  (then  under  Van 
Rensselaer)  with  the  title  of  Colonel. 
While  by  no  means  of  the  influence, 
capacity,  or  miUtarj-  experience  of 
Van  Rensselaer,  he  could  and  gen- 
erally did  keep  sober,  which  is  more 
than  can  be  said  of  his  chief. 

Some  five  or  six  hundred  men  ulti- 
mately were  mustered  on  the  island, 
and  there  they  formed  a  camp  cov- 
ered by  the  flag  of  independence  with 
its  two  stars  symbolical  of  the  two 
Canadas. 

Sutherland  was  always  in  evidence. 
When  not  at  the  camp,  he  was  mak- 
ing for  Canadian  independence  else- 
where. He  got  in  Buffalo  an  extra- 
ordinary story  that  the  Canadian  au- 
thorities were  sending  a  negro  cook 
to  poison  all  his  gallant  band,  and  he 
warned  his  forces  accordingly. 

In  Detroit  at  the  same  time  there 
waf?   a    similar  movement   in    favour 
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of  the  Patriots;  and  toward  the  end 
of  the  year  Sutherland  was  sent  by 
Van  Rensselaer  to  assist — perhaps  to 
lead — that  movement.  He  went  by 
way  of  Cleveland,  where  he  picked 
up  a  number  of  recruits  from  Ohio, 
and  on  January  8th  arrived  at  the 
Detroit  River  on  a  small  steamboat 
called  the  Erie\.  At  Gibraltar  he 
found  a  number  of  Patriots  and  some 
boats,  among  them  the  schooner  Anne, 
loaded  with  cannon  and  muskets.  He 
produced  his  credentials,  and  claim- 
ed the  command  of  the  force  of  about 
five  hundred  strong.  A  council  of 
war  was  called,  and  though  his  de- 
mand was  resisted  for  a  considerable 
time,  it  was  finally  decided  to  ac- 
knowledge the  Navy  Island  authori- 
ties and  give  Sutherland — now  a  bri- 
gadier-general— the  direction  of  af- 
fairs, at  all  events  until  the  Island 
of  Bois  Blanc  should  be  taken. 

Next  morning  Sutherland  busied 
himself  in  the  field  of  oratory.  It 
was  the  anniversary  of  the  battle  of 
New  Orleans,  and  he  addressed  the 
multitude,  alluding  to  that  glorious 
day,  the  glorious  cause  in  which  they 
were  engaged,  and  wound  up  "with 
the  poetic  declaration  that  the  God 
of  Battles  was  smiling  in  the  sun- 
beams, the  sure  harbinger  of  success. ' ' 
And  indeed  so  He  was;  Sutherland's 
mistake  lay  in  not  determing  on  which 
side  success  was  to  lie. 

Boats  put  off  to  attack  Bois  Blanc ; 
the  schooner  Anne  was  mismanaged 
and  drifted  into  the  lake,  but  she  was 
brought  about  to  assist  in  the  attack. 
But  the  island  was  abandoned  by  the 
British,  and  nothing  came  of  the  en- 
terprise. 

Sutherland,  with  his  headquarters 
in  a  log  shanty  and  his  men  gathered 
about  fires  near  by,  passed  a  cold 
night  in  their  encampment.  Next 
morning  he  passed  over  to  the  desert- 
ed island,  but  the  Anne  was  taken 
with  all  on  board  by  the  British,  who. 
Theller  tells  us,  actually  shot  "with 
the  manifest  cruel  determination  of 
sacrificing  life." 

Prnbahlv  it  was  this  extraordinarv 


determination  on  the  part  of  the  op- 
posing soldiers  which  influenced  Suth- 
erland the  next  day  to  abandon  Bois 
Blanc  and  relinquish  his  command. 
He  had  found  time,  however,  during 
the  day  to  issue  a  proclamation  in- 
viting the  patriotic  inhabitants  of 
Upper  Canada  to  rally  round  his 
standard.  "You  are  called  upon  by 
the  voice  of  your  bleeding  country 
to  join  the  Patriot  forces  and  free 
your  land  from  tyranny.  Hordes  of 
worthless  parasites  of  the  British 
Crown  are  quartered  upon  you  to 
devour  your  substance;  to  outrage 
your  rights;  to  let  loose  upon  your 
defenceless  wives  and  daughters  a 
brutal  soldiery."  Probably  Suther- 
land believed  all  that,  but  certainly 
the  Canadians  did  not. 

He  went  to  Detroit  and  was  arrest- 
ed; but,  being  released,  he  tried  to 
organize  another  expedition  of  his 
own,  issuing  a  new  proclamation  for 
that  purpose.  His  efforts  failed,  and 
he  resigned  all  military  command,  ad- 
vertising in  a  Detroit  newspaper  the 
fact  that  he  had  retired  from  the 
Patriot  cause.  This  did  not  seem  to 
convince  the  Patriots  that  he  had 
really  left  them,  so  he  called  a  public 
meeting  in  Detroit  about  February 
18th,  1878,  when  he  made  a  formal 
statement  that  he  had  resigned  his 
command  and  would  have  nothing 
further  to  do  with  the  Canadian 
revolutionists. 

A  couple  of  days  afterwards  he  set 
out  for  Buffalo,  his  residence,  but  at 
Monroe,  a  small  village  about  forty 
miles  from  Detroit,  he  was  robbed  of 
money,  papers,  and  baggage.  Return- 
ing to  Detroit,  he  learned  that  the 
thieves  had  been  seen  fleeing  towards 
Sandusky,  and  on  March  4th  he  set 
off  across  the  ice  from  Gibraltar  for 
Sandusky,  with  one  companion  only, 
a  lad  of  sixteen  or  seventeen  years. 
They  were  unarmed  except  for  two 
old  useless  swords,  the  property  of 
the  General.  Unfortunately  for  him, 
the  well-knoMTi  Colonel  Prince  was 
that  day  driving  in  a  sleigh,  with  Pri- 
dpanx  Girtv  and  Mr.  Hacrsrertv,  alnnsr 
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the  shore  of  Lake  Erie,  returning 
from  Gosfield.  About  4.30  p.m.  Prince 
caught  sight  of  the  two  men  on  the 
ice.  He  made  up  his  mind  that  they 
were  spies — he  had  a  great  eye  for 
' '  sympathizers ' ' — and  made  chase 
with  Haggerty  and  some  men  whom 
they  had  met  in  the  meantime.  Prince 
had  a  gun,  and  the  travellers  made 
no  difficulty  in  surrendering.  Prince 
brought  the  prisoners  to  Fort  Maiden 
(Amherstburg),  overruling  the  sug- 
gestion made  by  one  of  the  party  that 
Sutherland  should  be  executed  on  the 
spot. 

Colonel  ilaitland  was  in  command 
at  Fort  Maiden ;  he  decided  to  send 
the  prisoners  down  to  Toronto.  Suth- 
erland seems  to  have  expressed  a  wish 
to  make  a  statement;  at  all  events, 
he  was  brought  before  Colonel  Prince, 
^Major  Laehlan,  and  Captain  Girty, 
Justices  of  the  Peace  of  the  district, 
and  did  make  a  statement  which  was 
used  against  him  at  his  trial.  He  was 
then  sent  to  Toronto,  where  he  ar- 
rived on  ^larch  12th.  and  was  incar- 
cerated with  a  number  of  his  coun- 
trymen and  Canadian  rebels  who  had 
been  taken  prisoners. 

An  Act  had  been  passed  earlier  in 
the  year,  January  12th,  1838,  (1  Vic. 
cap.  1 ) ,  which  provided  that  any  citi- 
zen or  subject  of  a  foreign  country 
at  peace  with  Britain  who  should  be 
or  continue  in  arms  against  her  ^la- 
jesty  within  the  Province,  might  be 
tried  by  a  militia  general  court-mar- 
tial and,  upon  being  found  guilty, 
sentenced  to  death  or  such  other  pun- 
ishment as  the  court-martial  should 
award. 

Sutherland  was  the  first  to  be  sent 
for  trial  by  Sir  Francis  Bond  Head, 
and  he  came  before  the  court-martial 
the  day  succeeding  his  arrival  at  the 
capital  (March  13th).  The  court  was 
composed  of  Colonel  Jarvis  (Presi- 
dent), Colonel  Kingsmill,  Lieutenant- 
Colonels  Carthew  and  Brown,  Majors 
Gurnett  and  Dewson,  and  Captains 
(John)  Powell  and  Fry,  with  Colonel 
FitzGibbon  as  judge  advocate.  After 
prpliminaries  on  three  davs.  on  March 


19th  the  prisoner  was  asked  if  he  had 
any  objection  to  make  to  any  member 
of  the  court.  The  members  of  the 
court-martial  being  jurors  as  well  as 
judges,  challenge  lies  against  any 
member.  He  challenged  ^lajor  Dew- 
son  as  being  an  officer  in  the  British 
army;  the  law  had  been  that  no  of- 
ficer serving  in  any  of  his  Majesty's 
other  forces  could  sit  on  any  militia 
court-martial,  but  that  had  been 
changed  on  March  6th,  1838,  by  an 
amending  Act.  This  objection  was 
overruled.  He  objected  also  that  the 
President  and  half  of  the  members  of 
the  court  had  never  sat  on  a  court- 
martial  before.  This,  of  course,  was 
not  a  valid  objection.  He  pleaded 
not  guiltj',  and  the  trial  continued 
on  four  days. 

Prince  and  Girty  gave  evidence  as 
to  his  capture,  and  others  as  to  his 
bearing  arms  at  Navy  Island.  Judg- 
ment was  delayed  for  some  time,  but 
at  length  he  was  convicted  and  sen- 
tenced to  transportation  for  life. 

From  an  examination  of  the  evi- 
dence, it  is  rather  to  be  inferred  that 
the  capture  was  not  in  Canadian  ter- 
ritory; the  evidence  is  veiy  conflict- 
ing. The  inexperience  of  the  Presi 
dent  led  to  many  irregularities,  and 
though  there  can  be  no  doubt  that 
the  prisoner  had  been  in  arms  against 
her  Majesty,  it  cannot  he  said  that 
he  had  a  fair  trial.  He  cross-exam- 
ined the  witnesses  with  some  skill,  but 
called  no  witnesses  on  his  o^vn  behalf. 
He  is  said  to  have  had  the  advice 
and  assistance  of  George  Ridout  and 
others  in  the  conduct  of  his  defence. 

While  lying  in  prison,  awaiting  the 
judgment  of  the  court,  he  is  said  to 
have  offered  the  Lieutenant-Governor 
to  give  full  information  concerning 
the  rebels,  but  Sir  Francis  declined 
to  interfere.  It  is  certain  that,  los- 
ing hope,  he  attempted  suicide  hy 
opening  his  veins  with  a  knife  he  had 
borrowed  from  one  of  the  guards  on 
the  pretext  that  he  wanted  to  make  a 
pen.  It  was  some  time  before  he 
fully  recovered. 

Sir  George  Arthur,  the  new  Lieti- 
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tenant-Governor,  and  his  advisers 
were  in  no  small  difficulty  in  respect 
to  Sutherland.  His  trial  was  irregu- 
lar, as  they  knew,  and  there  was  more 
than  doubt  whether  he  had  not  been 
arrested  within  American  territory. 
They  finally  sent  him  to  Quebec  with 
other  convicts.  Theller  says  Suther- 
land was  a  coward  and  therefore  re- 
fused to  join  in  a  plot  to  release  them- 
selves on  the  boat  on  the  way  to 
Kingston.  The  prisoners  were  lodged 
in  the  fort  at  Kingston  for  a  night 
and  then  sent  on  to  Montreal  and 
Quebec,  arriving  in  Quebec  on  June 
15th,  and  all  lodged  in  the  citadel 
to  await  her  Majesty's  pleasure. 

On  the  boat  from  Montreal  to  Que- 
bec, the  captain,  who  was  an  ardent 
Loyalist,  refused  to  allow  his  cabin 
to  be  polluted  by  the  presence  of  any 
Yankee  brigand — this  was  on  the  or- 
ders of  the  owners,  John  Torrance 
and  Company — so  the  prisoners  were 
all  packed  in  the  hold.  Sutherland 
seems  to  have  defended  his  conduct 
in  a  spirited  manner;  he  had  the 
"gift  of  the  gab"  largely  developed 
and  liked  to  talk. 

In  the  citadel  some  of  the  prisoners 
were  smitten  with  smallpox,  amongst 
them  Colonel  Dodge,  who  shared  with 
Sutherland  and  eight  other  Ameri- 
cans one  of  the  casemates;  but  Suth- 
erland escaped  the  contagion.  He  oc- 
cupied his  time  in  writing  a  long  and 
elaborate  letter  to  Lord  Durham,  the 
Governor,  setting  forth  the  facts  of 
his  connection  with  the  Patriot  forces, 
his  capture,  and  trial.  This  letter, 
dated  July  4th,  1838,  is  well  written, 
the  argument  is  well  sustained  and 
logical,  and  the  authorities  cited  such 
as  are  cogent.  No  one  could  frame 
sich  a  letter  without  a  knowledge  of 
international  law,  and  it  is  almost 
certain  that  Sutherland  had  the  as- 
sistance of  able  lawyers — there  were 
many  at  that  time  in  Quebec,  as  in 
Toronto,  who  would  lend  their  aid 
to  a  sympathizer. 

More  than  a  month  afterwards  he 
was  notified  that  the  matter  had  been 
rpferred  to  the  home  authorities,  and 


in  the  course  of  a  few  days  after  this 
notice  he  was  informed  that  the  Home 
Government  had  directed  his  dis- 
charge on  account  of  the  irregulari- 
ties at  his  trial,  but  that  he  must  give 
security  not  again  to  enter  her  Ma- 
jesty's dominions.  He  was  removed 
the  same  day  to  another  room  in  the 
citadel,  which  he  occupied  by  him- 
self, and  after  some  time  was  inform- 
ed that  the  pardon  signed  by  Sir 
George  Arthur  was  irregular  and  had 
to  be  returned  for  correction. 

Tired  of  waiting,  he  wrote  to  Sir 
George  on  October  8th,  asking  to  be 
informed  of  the  form  and  amount  of 
the  security  required,  if  security  was 
to  be  exacted  from  him,  and  he  would 
try  to  procure  it.  He  was  informed 
that  his  own  bail  and  two  sureties  in 
$2,000  each  would  be  taken  as  assur- 
ranee  that  in  a  fixed  number  of  days 
he  would  not  be  in  any  part  of  her 
Majesty's  dominions,  his  own  bail  to 
be  taken  in  Quebec,  that  of  the  sure- 
ties in  Toronto.  He  tried  his  best  to 
find  sureties,  but  not  unnaturally  fail- 
ed. He  offered  to  pledge  himself  in 
any  manner  that  might  be  prescribed, 
but  was  told  that  his  word  was  valu- 
less  and  that  other  security  must  be 
given.  One  of  his  comrades  is  said 
to  have  remarked  that  sureties  would 
run  no  risk,  for  an  ox-team  could  not 
draw  Sutherland  within  sight  of  Can- 
ada again.  He  appealed  to  Lord 
Glenelg,  the  Colonial  Secretary,  in  a 
carefully-drawn  document,  which  he 
says  he  drew  up  in  his  "cell  by  the 
aid  of  a  rush  light,  without  reference 
to  books  or  authorities"  (which  may 
be  true)  "and  without  consultation 
with  friends  or  advice  of  counsel" 
(which  in  view  of  everything  is  al- 
most certainly  false). 

On  October  16th  Theller  and  a 
number  of  his  companions  made  their 
escape  from  the  citadel,  and  Suther- 
land was  removed  to  the  "black  hole" 
for  safety,  and  kept  there  five  weeks. 
Some  months  after  he  was  sent  to 
Upper  Canada  and  unconditionally 
released.  He  made  his  way  to  the 
Tlnited   States,    and    his    subsoqupnt 
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career  is  of  little  historical  interest. 

He  wrote  from  New  York  on  New 
Year's  Day,  1840,  a  letter  to  her  Ma- 
jesty asking  clemency  for  the  Am- 
ericans who  had  been  sent  to  Van 
Dieman's  Land;  and  the  following 
year  he  published  at  Albany  a  small 
volume  dedicated  to  the  lawj'ers  of 
the  United  States,  which  contains  the 
lett€rs  to  her  Majesty,  Lord  Glenelg, 
Lord  Durham,  and  Sir  George 
Arthur,  with  an  appendix  containing 
the  proceedings  at  the  court-martial 
at  Toronto,  the  statutes  relating  to 
court-martial,  and  a  list  of  the  cap- 
tive American  Patriots. 

It  is  from  this  volume   (of  which 


Kingsford  must  have  had  no  know- 
ledge), and  Theller's  gasconading 
"Canada  in  1837-8,"  that  most  of 
the  story  is  taken. 

Theller  finds  no  words  too  oppro- 
brious to  apply  to  his  brother  gen- 
eral: "Coward,"  "traitor,"  whose 
"lying  .  .  .  vanity  and  assump- 
tion of  importance,  as  well  as  his 
playing  the  special  spy  upon  us  and 
the  betrayal  of  our  secret  at  Toronto, 
made  all  men  despise  him."  TVe  do 
not  know  Sutherland's  opinion  of 
Theller,  but  no  one  can  read  Theller's 
book  without  suspecting  him  also  of 
"lying,  vanity,  and  assumption  of 
importance. ' ' 
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Your  Skin 


To  glow  with  health  your  skin  should  be  kept  clean  not  merely 
in  the  ordinary  sense  but  in  the  sense  which  doctors  know  as 
"aseptic"  cleanness. 

The  purer  a  soap  is,  the  better  able  it  is  to  produce  this  scrupulous 
cleanness. 

Ivory  Soap  is  as  pure  as  soap  can  be.  It  is  free  from  dirt,  free  from 
adulterants,  free  from  harsh  materials.   It  is  s-o-a-p  in  the  strictest  sense. 

Ivory  Soap  is  so  pure  that  it  is  used  widely  by  hospitals  and  in  gen- 
eral medical  practice.  A  simple  illustration  of  its  ability  to  clean 
aseptically  is  its  use  for  sterilizing  hands  and  utensils  in  sickroom 
and  nursery. 

Use  Ivory  Soap  for  your  bath  and  toilet  and  you  will  have  the  sat- 
isfaction of  knowing  that  your  skin  is  being  kept  in  the  cleanly 
condition  which  leaves  nature  free  to  do  her  best. 
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Made  in  the  Procter  &  Gamble  factories  at  Hamilton,  Canada 
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the  case  in  extremely  few  persons  who 
are  coloured  thinkers.  No  common 
origin  of  external  source  can  make 
one  person  think  of  August  as  white, 
another  brown,  another  crimson.  If 
August  is  white  to  one  person  because 
it  is  the  month  of  white  harvest,  then 
it  ought  to  be  white  to  all  person's 
capable  of  receiving  impressions  as  to 
harvest  colours  at  all.  But  to  the  vast 
majority  of  people  it  is  the  suprem- 
est  nonsense  to  talk  of  August  as  hav- 
ing any  colour,  and  to  the  few  who 
think  it  coloured  it  has  not  by  any 
means  the  same  colour. 

It  might  be  thought  that  the  col- 
ours attached  to  the  individual  let- 
ters of  a  word  would,  when  mixed  to- 
gether, yield  the  colour  attached  to 
the  concept  of  the  entire  word.  Only 
in  a  few  accidental  cases  is  this  so. 
In  the  majority  of  words  the  colour  of 
the  entire  word  has  no  relationship  to 
the  colours  of  the  component  letters. 
Thus  the  word  Tuesday  is  white  for 
a  certain  coloured  thinker  for  whom 
t  is  blue-black;  u,  gray;  e,  brown;  s, 
yellow;  d,  brown;  a,  white;  and  y, 
yellow — colours  which  when  mixed  to- 
gether could  not  possibly  yield  white. 
Nor  do  the  physiological  theories  of 
colour-vision  throw  any  light  on  the 
matter,  although  they  have  been  ex- 


haustively examined  with  this  end  in 
view.  To  enter  even  on  an  outline  of 
these  hypotheses  would  lead  us  too  far 
into  biological  technicalities. 

The  consensus  of  opinion  seems  to 
be  that  the  tendency  to  coloured 
thinking  is  an  innate  mental  capacity 
analagous  to  the  artistic,  the  musical, 
the  mathematical,  or  other  inherited 
forms  of  genius  or  disposition.  The 
different  kinds  of  genius  are  notor- 
iously not  conferred  by  training  or 
education;  if  not  inherited  they  can- 
not be  acquired.  Precisely  the  same 
may  be  said  of  coloured  tSinking. 
Chromatic  conception  is  not  an  activ- 
ity of  the  ordinary  mind;  neither  is 
genius.  It  is  not  in  the  ordinary  type 
of  mind,  but  in  the  slightly  aberrant, 
that  the  more  recondite  problems  of 
mental  physiology  present  themselves 
to  receive  that  adequate  study  which 
can  alone  lead  to  a  satisfactory  ex- 
planation of  their  causal  antecedents. 
Coloured  thinking  is  as  much  a  pheno- 
menon of  nature  as  is  the  rising  of 
the  sun  or  the  falling  of  the  tide,  and 
we  doubt  not  that  in  due  time  science 
will  be  able  to  explain  the  mental 
with  as  much  precision  and  convic- 
tion as  she  now  interprets  the  physi- 
cal, for  aU  the  cosmos,  microcosm  and 
macrocosm  in  her  parish. 
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IN  Tlfie  Canadian  Magazine  of  Nov- 
ember, 1914,  appeared  an  account 
of  Thomas  Jefferson  Sutherland,  a 
General  in  the  "Patriot"  army  of 
1838.  The  following  article  deals 
with  his  comrade  Edward  Alexander 
Theller,  who  hated  and  despised  him 
and  was  hated  and  despised  by  him 
in  equal  measure. 

Theller  was  born  in  Colerain, 
County  Kerry,  Ireland,  January  13th, 
1804,  of  a  good  family;  he  received 
a  good  education  and  distinguished 
himself  as  a  linguist ;  even  as  a  youth 
he  became  proficient  in  French  and 
Spanish,  an  accomplishment  that  was 
to  stand  him  in  good  stead  in  later 
life.  At  a  rather  early  age  he  came  to 
the  United  States,  but  retained  to  the 
end  his  love  for  his  native  land  and 
(what  he  considered  a  necessary  cor- 
ollary) his  hatred  for  England  and 
all  things  English. 

When  the  time  came  for  him  to 
elect  his  allegiance,  he  became  an 
American  citizen,  formally  forswear- 
ing all  allegiance  to  the  King  in 
whose  dominions  he  had  been  born. 
About  1824  he  came  to  Montreal, 
where  he  studied  medicine.  A  fellow 
student  was  Dr.  Chenier,  who  was  to 
become  a  prominent  leader  in  the  Re- 
bellion in  Lower  Canada  and  to  die 
in  battle  at  the  Church  at  St.  Eus- 
tache.  Some  say  that  Theller  was  for 
a  time  a  member  of  a  free  love  com- 
munity in  New  York  State, 

Theller   practised   medicine   for   a 
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time  in  Montreal  and  also  carried  on 
a  drug  store  in  partnership  with  Dr. 
Willson,  after  whose  death  he  mar- 
ried his  widow,  Ann  Pratt,  a  lady  of 
some  means,  daughter  of  an  English 
gentleman.  He  seems  to  have  been 
convinced  of  his  success  as  a  medical 
man,  especially  in  healing  cholera. 

His  residence  in  Lower  Canada  in- 
creased rather  than  diminished  his 
hatred  of  Britain ;  and  in  1832  he  re- 
moved from  under  the  flag,  settling 
in  Detroit,  which  had  been  visited  by 
an  epidemic  of  cholera.  Both  in  that 
year  and  in  1834,  in  another  epidemic 
of  cholera,  he  did  good  service  as  a 
physician. 

A  man  of  much  energy,  he  pros- 
pered financially  and  in  a  few  years 
he  was  the  owner  of  a  wholesale  groc- 
ery store  and  also  of  a  drug  store; 
he  was  as  well  a  physician  in  active 
practice  in  partnership  successively 
with  Dr.  Lewis  F.  Starkey  and 
Dr.  Fay.  He  became  one  of  the  most 
prominent  supporters  in  Detroit  of 
the  "Patriot"  cause ;  and  when  an  in- 
vasion of  Upper  Canada  was  planned 
in  the  winter  of  1837-38  he  was  chos- 
en as  Brigadier-General  to  command 
the  first  Brigade  of  French  and  Irish 
troops  to  be  raised  in  Canada.  The 
"Sympathizers"  were  firmly  convinc- 
ed that  it  only  required  a  force  of 
invaders  to  appear,  to  cause  the  Can- 
adians to  rise  en  masse  against  the 
supposed  tyranny  of  Britain.  Thel- 
ler, indeed,  continued  to  believe  that 
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excepting  the  Orangemen,  "the  vile 
Orange  faction",  and  the  Family 
Compact  there  were  very  few  loyal 
Canadians.  He  writes:  '^or  did  I 
meet  during  all  my  stay  in  Canada 
with  but  two  Roman  Catholic  Irish- 
men who  were  loyal  or  wished  well 
to  the  British  Government".  He  seems 
never  to  have  heard  of  the  Irish 
Roman  Catholics  of  Peterborough, 
who  marched  from  that  place  to  Tor- 
onto in  the  depth  of  winter  to  offer 
their  services  to  the  Governor. 

TheUer  was  determined  not  to  vio- 
late the  laws  of  the  United  States  by 
taking  any  part  in  levying  a  force  or 
joining  one  in  the  United  States.  Tak- 
ing advice  from  the  United  States 
District  Attorney,  he  considered  that 
joining  out  of  the  United  States,  an 
expedition  which  had  come  from 
there,  even  though  it  might  have  been 
previously  and  unlawfully  set  on  foot 
within  the  jurisdiction  of  the  United 
States,  was  perfectly  legal  and  did 
not  violate  the  American  statutes. 
Accordingly,  upon  the  day  agreed  up- 
on for  a  rising  opposite  Detroit,  he 
crossed  over  to  Canada  in  a  ferry  boat 
and  landed  at  Windsor. 

The  "rising"  did  not  rise,  and  af- 
ter a  wordy  encounter  with  the  re- 
doubtable Colonel  Prince,  TheUer  re- 
turned to  Detroit.  This  was  not  the 
first  that  these  two  met  nor  was  it  to 
be  the  last  time.  Theller  had 
previously  been  the  cause  of  Prince 
being  arrested  in  Detroit  for  a  debt 
alleged  to  be  owing  to  an  Irish  ser- 
vant for  wages ;  and  the  men  were  bit- 
ter enemies.  Prince  he  describes  as 
follows:  "Dark  and  mysterious,  cruel 
and  vindictive,  plausible  but  to  de- 
ceive, he  spared  neither  money,  nor 
time,  nor  art  to  crush  the  spirit  of 
reform  and  blight  the  hopes  of  the 
friends  of  Canadian  independence". 
Prince  in  turn  describes  TheUer  as  a 
"d d  piratical  scoundrel". 

An  invasion  was  then  planned  from 
Gibralter,  about  twenty  miles  below 
Detroit,  and  Theller  made  his  way 
thither,  still  determined  not  to  join 
the  force  or  do  anything  except  be- 


yond the  legal  jurisdiction  of  the 
United  States ;  so  far,  however,  as  his 
"advice  was  of  service  it  was  freely 
tendered  and  accepted";  this  he  caUs 
being  "nicely  scrupulous  about  the 
law",  but  many  a  man  has  been  hang- 
ed for  less. 

He  crossed  over  from  Gibralter  in 
a  smaU  boat  into  British  waters  and 
took  command  of  the  stolen  schooner 
Ann.  The  following  day,  January  9th, 
1S38,  when  discharging  the  cannon 
with  which  the  Ann  was  armed,  he 
received  a  blow  on  the  head  from  the 
recoiling  gun  that  feUed  him  to  the 
deck  and  do^Ti  the  hatch-way  into  the 
hold.  Before  he  could  recover  him- 
self, the  Ann  had  been  captured  by 
the  gallant  Canadian  militia.  Stunned 
and  senseless,  Theller  was  dragged 
out  by  the  victors,  and  upon  partial 
recovery  he  found  himself  and  his 
comrades  under  the  charge  of  Lieut- 
enant Baby.  He  was  taken  to  the 
hospital,  and  when  enjoying  a  re- 
freshing and  invigorating  sleep  was 
awakened  by  a  kick  on  the  ribs  from 
his  ancient  enemy  Colonel  Prince, 
who  ordered  him  to  be  tied  and  taken 
to  Fort  ^lalden. 

Next  day,  tied  two  and  two  and 
thrown  into  the  bottom  of  a  wagon, 
TheUer  and  his  captive  comrades  were 
sent  off  to  Toronto,  accompanied  by 
a  strong  guard  of  soldiers  and  a  dozen 
of  the  St.  Thomas  volunteer  cavalry 
riding  alongside  and  going  ahead  as 
scouts.  The  officer  in  charge  of  the 
escort  was  found  to  be  an  old  ac- 
quaintance of  Theller's,  Dr.  Bre-^k- 
enridge,  who  had  studied  his  profes- 
sion in  Detroit  in  the  office  of  Dr. 
Fay.  Theller's  former  partner.  But 
Breakenridge  was  "the  son  of  an  old 
revolutionary  Tory^'  and  "was  well 
worthy  of  his  sire";  and  "this  most 
ungrateful  wretch",  although  Theller 
had  "for  months  saved  him  from  lit- 
eraUy  starving",  treated  the  prison- 
ers even  worse  than  his  instructions 
from  Prince  warranted. 

After  a  tedious  journey  of  five  days 
they  reached  London,  an  "apparently 
flourishing  viUage     ...     on  the 
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Mackenzie  and  several  Patriots  who 
had  just  arrived  from  exile  in  Ber- 
muda. 

Theller  attended  and  addressed 
meetings  with  Mackenzie  in  New 
York,  Philadelphia,  Washington,  and 
Baltimore  in  favour  of  the  Canadian 
rebels,  but  the  news  from  Canada 
was  discouraging,  and  sick  at  heart  he 
took  his  way  homeward  by  the  great 
western  route,  the  national  road. 
Crossing  the  State  of  Ohio  to  Cleve- 
land, he  took  the  stage  for  home,  tra- 
velling day  and  night  to  prevent  the 
utter  folly  of  a  proposed  invasion  of 
Western  Canada  from  Detroit.  He 
arrived  in  Detroit  December  4th, 
1838,  too  late  to  check  the  invasion 
which  had  already  begun  and  which 
resulted  so  disastrously  for  many  of 
the  invaders. 

On  the  second  day  after  his  arrival 
he  was  arrested  to  answer  to  an  in- 
dictment which  some  of  his  friends, 
during  his  imprisonment  in  Canada 
and  with  a  hope  of  procuring  his  ex- 
tradition, had  caused  to  be  found 
against  him  for  breach  of  the  neutral- 
ity laws  of  the  United  States.  In  the 
following  term,  June,  1839,  he  was  ac- 
quitted; perhaps  the  fact  that  the 
presiding  Judge  was  Eoss  Wilkins, 
who  had  taken  quite  as  active  a  part 
in  the  Patriot  movement  as  Theller 
himself,  may  have  had  something  to 
do  with  this  result. 

During  the  summer  of  1839  Thel- 
ler started  a  daily  paper.  The  Spirit 
of  '76  or  Theller  s  Daily  Republican 
Advocate,  which  he  published  for 
about  two  years;  it  had  also  a  week- 
ly edition. 

In  1841  he  published  a  book  in  two 
volumes,  "Canada  in  1837-38",  which 
contains  a  history  of  the  rebellion  and 


especially  his  own  part  therein.  It 
contains  a  good  deal  of  "fine-writing," 
much  gasconading,  much  evidence  of 
hatred  of  Britain,  but  little  of  value 
historically  or  otherwise.  Unlike 
Sutherland's  production,  this  work  is 
quite  common. 

The  cholera  was  raging  in  Buffalo 
in  that  year,  1841,  and  thither  Dr. 
Theller  went  and  resumed  the  prac- 
tice of  medicine.  In  1849,  hearing 
that  there  was  in  Panama  an  epidemic 
of  yellow  fever,  he  made  his  way  to 
that  city.  He  was  met  there  in  1857 
by  Mr.  Kingsford,  who  in  his  "His- 
tory of  Canada"  gives  an  account  of 
the  meeting.  He  was  at  the  time 
keeping  the  Cocoa  Grove  Hotel  in  the 
suburbs,  a  most  beautiful  spot. 

He  went  from  Panama  to  San 
Francisco,  where  he  started  and  edit- 
ed The  Public  Ledger  and  afterwards 
The  Evening  Argus.  He  died  at 
Hornitos,  Mariposa  County,  Califor- 
nia, May  30th,  1859,  in  his  56th  year. 
One  of  his  sons  who  was  in  the  United 
States  Army  was  killed  by  the  Nez 
Perces  in  1877 ;  the  other  two  both 
lived  in  San  Francisco;  his  only 
daughter  married  F.  X.  Cicott  of  De- 
troit and  died  in  1865  while  her  hus- 
band was  Sheriff  of  the  County,  leav- 
ing a  number  of  children. 

Theller  was  "plump,  full-figured, 
black-haired,  with  blue  eyes,  straight 
well-formed  nose  and  high  forehead, 
and  about  five  feet  six  inches  in 
height";  believed  himself  to  be  like 
Napoleon  both  in  person  and  in  gen- 
ius, with  a  magnetic  tongue,  "an  Irish 
enthusiast  for  anything  opposed  to 
Great  Britain,  a  native  born  Fenian". 
So  say  those  who  knew  him ;  but  with- 
al he  was  a  kindly  soul,  with  an  open 
heart  and  hand  for  the  unfortunate. 
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IN  The  Canadian  Magazine  of  Nov- 
ember, 1914,  appeared  an  account 
of  Thomas  Jefferson  Sutherland,  a 
General  in  the  "Patriot"  army  of 
1838.  The  following  article  deals 
with  his  comrade  Edward  Alexander 
Theller,  who  hated  and  despised  him 
and  was  hated  and  despised  by  him 
in  equal  measure. 

Theller  was  born  in  Colerain, 
County  Kerry,  Ireland,  January  13th, 
1804,  of  a  good  family;  he  received 
a  good  education  and  distinguished 
himself  as  a  linguist ;  even  as  a  youth 
he  became  proficient  in  French  and 
Spanish,  an  accomplishment  that  was 
to  stand  him  in  good  stead  in  later 
life.  At  a  rather  early  age  he  came  to 
the  United  States,  but  retained  to  the 
end  his  love  for  his  native  land  and 
(what  he  considered  a  necessary  cor- 
ollary) his  hatred  for  England  and 
all  things  English. 

When  the  time  came  for  him  to 
elect  his  allegiance,  he  became  an 
American  citizen,  formally  forswear- 
ing all  allegiance  to  the  King  in 
whose  dominions  he  had  been  bom. 
About  1824  he  came  to  Montreal, 
where  he  studied  medicine.  A  fellow 
student  was  Dr.  Chenier,  who  was  to 
become  a  prominent  leader  in  the  Re- 
bellion in  Lower  Canada  and  to  die 
in  battle  at  the  Church  at  St.  Eus- 
tache.  Some  say  that  Theller  was  for 
a  time  a  member  of  a  free  love  com- 
munity in  New  York  State. 

Theller  practised  medicine    for    a 


time  in  Montreal  and  also  carried  on 
a  drug  store  in  partnership  with  Dr. 
Willson,  after  whose  death  he  mar- 
ried his  widow,  Ann  Pratt,  a  lady  of 
some  means,  daughter  of  an  English 
gentleman.  He  seems  to  have  been 
convinced  of  his  success  as  a  medical 
man,  especially  in  healing  cholera. 

His  residence  in  Lower  Canada  in- 
creased rather  than  diminished  his 
hatred  of  Britain ;  and  in  1832  he  re- 
moved from  under  the  flag,  settling 
in  Detroit,  which  had  been  visited  by 
an  epidemic  of  cholera.  Both  in  that 
year  and  in  1834,  in  another  epidemic 
of  cholera,  he  did  good  service  as  a 
physician. 

A  man  of  much  energy,  he  pros- 
pered financially  and  in  a  few  years 
he  was  the  o^vner  of  a  wholesale  groc- 
ery store  and  also  of  a  drug  store; 
he  was  as  well  a  physician  in  active 
practice  in  partnership  successively 
with  Dr.  Lewis  F.  Starkey  and 
Dr.  Fay.  He  became  one  of  the  most 
prominent  supporters  in  Detroit  of 
the  "Patriot"  cause ;  and  when  an  in- 
vasion of  Upper  Canada  was  planned 
in  the  winter  of  1837-38  he  was  chos- 
en as  Brigadier-General  to  command 
the  first  Brigade  of  French  and  Irish 
troops  to  be  raised  in  Canada.  The 
"Sympathizers"  were  firmly  convinc- 
ed that  it  only  required  a  force  of 
invaders  to  appear,  to  cause  the  Can- 
adians to  rise  en  masse  against  the 
supposed  tyranny  of  Britain.  Thel- 
ler, indeed,  continued  to  believe  that 


a 


THE  CANADIAN  MAGAZINE 


excepting  the  Orangemen,  "the  vile 
Orange  faction",  and  the  Family 
Compact  there  were  very  few  loyal 
Canadians.  He  writes:  "Nor  did  I 
meet  during  all  my  stay  in  Canada 
with  but  two  Roman  Catholic  Irish- 
men who  were  loyal  or  wished  well 
to  the  British  Government".  He  seems 
never  to  have  heard  of  the  Irish 
Roman  Catholics  of  Peterborough, 
who  marched  from  that  place  to  Tor- 
onto in  the  depth  of  winter  to  offer 
their  services  to  the  Governor. 

Theller  was  determined  not  to  vio- 
late the  laws  of  the  United  States  by 
taking  any  part  in  levying  a  force  or 
joining  one  in  the  United  States.  Tak- 
ing advice  from  the  United  States 
District  Attorney,  he  considered  that 
joining  out  of  the  United  States,  an 
expedition  which  had  come  from 
there,  even  though  it  might  have  been 
previously  and  unlawfully  set  on  foot 
within  the  jurisdiction  of  the  United 
States,  was  perfectly  legal  and  did 
not  violate  the  American  statutes. 
Accordingly,  upon  the  day  agreed  up- 
on for  a  rising  opposite  Detroit,  he 
crossed  over  to  Canada  in  a  ferry  boat 
and  landed  at  Windsor. 

The  "rising"  did  not  rise,  and  af- 
ter a  wordy  encounter  with  the  re- 
doubtable Colonel  Prince,  Theller  re- 
turned to  Detroit.  This  was  not  the 
first  that  these  two  met  nor  was  it  to 
be  the  last  time.  Theller  had 
previously  been  the  cause  of  Prince 
being  arrested  in  Detroit  for  a  debt 
alleged  to  be  owing  to  an  Irish  ser- 
vant for  wages ;  and  the  men  were  bit- 
ter enemies.  Prince  he  describes  as 
follows:  "Dark  and  mysterious,  cruel 
and  vindictive,  plausible  but  to  de- 
ceive, he  spared  neither  money,  nor 
time,  nor  art  to  crush  the  spirit  of 
reform  and  blight  the  hopes  of  the 
friends  of  Canadian  independence". 
Prince  in  turn  describes  Theller  as  a 
"d d  piratical  scoundrel". 

An  invasion  was  then  planned  from 
Gilbralter,  about  twenty  miles  below 
Detroit,  and  Theller  made  his  way 
thither,  still  determined  not  to  join 
the  force  or  do  anything  except  be- 


yond the  legal  jurisdiction  of  the 
United  States ;  so  far,  however,  as  his 
"advice  was  of  service  it  was  freely 
tendered  and  accepted" ;  this  he  calls 
being  "nicely  scrupulous  about  the 
law",  but  many  a  man  has  been  hang- 
ed for  less. 

He  crossed  over  from  Gibralter  in 
a  small  boat  into  British  waters  and 
took  command  of  the  stolen  schooner 
Ann.  The  following  day,  January  9th, 
1838,  when  discharging  the  cannon 
with  which  the  Ann  was  armed  he 
received  a  blow  on  the  head  from  the 
recoiling  gun  that  felled  him  to  the 
deck  and  down  the  hatch-way  into  the 
hold.  Before  he  could  recover  him- 
self, the  Ann  had  been  captured  by 
the  gallant  Canadian  militia.  Stunned 
and  senseless,  Theller  was  dragged 
out  by  the  victors,  and  upon  partial 
recovery  he  found  himself  and  his 
comrades  under  the  charge  of  Lieut.- 
enant  Baby.  He  was  taken  to  the 
hospital,  and  when  enjoying  a  re- 
freshing and  invigorating  sleep  was 
awakened  by  a  kick  on  the  ribs  from 
his  ancient  enemy  Colonel  Prince 
who  ordered  him  to  be  tied  and  taken 
to  Fort  ^Maiden. 

Next  day,  tied  two  and  two  and 
thrown  into  the  bottom  of  a  wagon, 
Theller  and  his  captive  comrades  were 
sent  off  to  Toronto,  accompanied  by 
a  strong  guard  of  soldiers  and  a  dozen 
of  the  St.  Thomas  volunteer  cavalry 
riding  alongside  and  going  ahead  as 
scouts.  The  officer  in  charge  of  the 
escort  was  found  to  be  an  old  ac- 
quaintance of  Theller's,  Dr.  Break- 
enridge,  who  had  studied  his  profes- 
sion in  Detroit  in  the  office  of  Dr. 
Fay,  Theller's  former  partner.  But 
Beakenridg'e  was  "the  son  of  an  old 
revolutionary  Tory"  and  "was  well 
worthy  of  his  sire";  and  "this  most 
ungrateful  wretch",  although  Theller 
had  "for  months  saved  him  from  lit- 
erally starving",  treated  the  prison- 
ers even  worse  than  his  instructions 
from   Prince   warranted. 

After  a  tedious  journey  of  five  days 
they  reached  London,  an  "apparently 
flourishing  village     ...       on    the 
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River  Thames".  Ten  days  in  the  Lon- 
don gaol  passed  before  an  order  came 
for  Theller  and  some  others  to  be 
taken  to  Toronto.  On  this  journey 
the  prisoners  were  not  tied. 

The  cavalcade  passed  through 
Brantford  and  Hamilton,  and  at 
length  arrived  at  Toronto.  The  last 
words  Theller  heard  before  passing 
through  the  prison  doors  came  from  a 
"decent-looking  man":  Bad  luck  to 
your  impudent  face,  you  bloody  Yan- 
kee !  I  hope  I  may  never  see  you  come 
out  of  that  place  until  the  morning 
you  are  to  be  hung". 

On  March  24th,  1838,  he  was  pre- 
sented with  a  copy  of  an  indictment 
for  treason  and  on  April  6th  was  call- 
ed to  trial.  ^Ir.  Hagerman,  the  Attor- 
ney General,  and  ^Ir.  Sherwood  prose- 
cuted, and  the  sole  defence  was  that 
Theller  was  not  a  British  subject  but 
an  American  citizen.  The  Crown  ad- 
mitted that  he  was  a  naturalized  Am- 
erican citizen,  but  claimed  that  "once 
a  subject  always  a  subject"  and  that 
he  was  still  a  British  subject.  The 
facts  were  proved,  and  the  jury  speed- 
ily gave  their  verdict :  "If  the  prisoner 
is  a  British  subject,  he  is  guilty  of 
Treason".  Theller  and  some  Ameri- 
can writers  preposterously  contended 
that  this  was  a  verdict  of  acquittal; 
but  by  the  law  of  England  (then  and 
until  1870)  and  by  the  law  of  Upper 
Canada,  the  prisoner  was  a  British 
subject ;  and  he  was  rightly  convict- 
ed. Mr.  J.  E.  Small,  one  of  the 
leaders  of  the  Bar  and  some  time 
Treasurer  of  the  Law  Society,  assisted 
Theller  in  his  defence  and  remained 
his  staunch  friend.  Theller  describes 
Hagerman — "Handsome  Kit" — as  "a 
large  man  with  an  unmeaning,  bloat- 
ed countenance;  his  nose  had  been 
broken  but  whether  in  a  midnight 
brawl  or  not  I  cannot  say,  but  it  gave 
a  hideous  and  disgusting  look  to  his 
face" ;  Sherwood  was  a  "sprout  of  re- 
volutionary Toryism";  Chief  Justice 
Robinson  guilty  of  "strange  perver- 
sion", and  the  jury  "all  a  packed  jury 
of  tories";  the  law  "unjust,  tyranni- 
cal and  barbarous". 


On  April  10th  he  was  called  up  for 
sentence ;  the  sentence  was,  of  course, 
that  he  should  be  drawn  to  the  place 
of  execution  on  a  hurdle  and  hanged 
a  fortnight  thence,  and  that  his  body 
should  be  given  to  the  surgeons  for 
dissection. 

The  execution  of  Lount  and  Mat- 
George  Arthur,  however,  determined 
King  "an  alderman  and  an  Irishman 
too"  for  his  burial  in  the  doctor's 
"own  family  burial-place  in  the  Cath- 
olic burying-ground".  Thinking  his 
petition  to  the  Governor  would  be  fu- 
tile, he  prepared  for  death.  Sir 
George  Arthur,  howerer,  determined 
to  reserve  his  case  for  her  Majesty^s 
pleasure  by  reason  of  the  great  legal 
questions  involved.  Theller  it  is  true, 
and  those  who  accept  his  statements 
as  gospel,  say  that  his  reprieve  was 
due  to  a  fear  that  the  Irish  troops 
would  mutiny  if  he  an  Irishman  were 
executed  while  the  sentence  of  Gen- 
eral Sutherland  an  American  was 
commuted — credat  Judaeus  Appella. 

On  St.  George's  Day,  Theller's 
faithful  wife  left  behind  at  Detroit, 
came  to  Toronto  from  Lewiston  by  the 
American  steamer  Oneida  and  made 
her  way  to  the  gaol,  while 
friends  who  were  to  present  a  new 
petition  to  Sir  George  Arthur  were 
hastening  to  Government  House.  They 
soon  brought  the  good  news  that  those 
whom  the  prisoner  calls  "the  tyrant 
and  his  minions  of  the  perjered  wool- 
sack and  the  Council"  respited  him 
from  immediate  death.  It  was  cur- 
rently reported  that  at  the  first  peti- 
tion the  Council  was  equally  divided, 
two  for  reprieve  and  two  opposed,  in- 
cluding "a  bloodthirsty  old  Scotsman, 
AUen  or  Billy  Allen  as  he  was  called, 
.  .  .  who  was  decidedly  for  hang- 
ing and  quartering  and  could  not  be 
persuaded  to  yield  a  jot  .  .  .  one 
of  the  Council,  the  Honourable  Mr. 
Draper  (Solicitor-General)  being  ab- 
sent on  the  London  circuit".  However 
that  may  be,  the  second  petition  was 
successful. 

Shortly  afterwards  he  was  visited 
in  prison  by  the  Honourable  Aaron 
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Vail,  who  had  been  commissioned  by 
the  American  Government  to  look  in- 
to the  situation  of  the  American 
prisoners,  but  he  could  afford  no  re- 
lief. 

An  outbreak  of  smallpox  induced 
the  Government  on  the  representation 
of  "Dr.  Widmore  {i.e.  Widmer)  a 
good,  kind-hearted  man"  to  weed  out 
the  prison,  and  on  May  15th  some  fif- 
ty-five prisoners  were  released  after 
entering  into  recognizances  to  keep 
the  peace  for  three  years.  Some  re- 
turned to  their  Canadian  homes,  but 
"most  of  them  preferred  to  leave  the 
country,  property  and  all  and  go  in- 
to the  United  States".  Next  day 
orders  came  to  remove  Theller  and 
others,  twenty-five  in  all,  to  Fort 
Henry,  Kingston.  Escorted  by  a 
guard  of  negro  volunteers,  the  un- 
fortunates, chained  two  and  two,  were 
taken  by  Sheriff  Jarvis  to  the  Steamer 
Commodore  Barry  and  huddled  in  the 
after  part  of  the  boat,  closely  penned 
in  and  still  in  chains. 

A  plot  to  take  possession  of  the 
steamer  and  run  her  into  Sackett's 
Harbour  came  to  nothing,  owing, 
Theller  says,  to  Sutherland's  coward- 
ice. After  remaining  in  Fort  Henry 
overnight,  Theller  and  the  other  nine 
American  prisoners  "were  again  plac- 
ed under  our  sable  escort  and  march- 
ed ...  to  a  boat,"  to  be  taken 
through  the  Rideau  Canal  to  Lower 
Canada.  Changing  boats  at  Bytown 
(Ottawa),  they  made  their  way  down 
the  river  to  "Granville"  (Grenville)  ; 
then  marched  across  about  fifteen 
miles  to  Carillon  and  embarked  on  an- 
other boat,  which  took  them  to  La- 
chine.  At  Carillon  a  negro  soldier 
who  had  "been  a  slave  in  Kentucky, 
from  whence  he  had  run  away"  was 
drowned,  and  all  Dr.  Theller's  efforts 
at  resuscitation  proved  fruitless. 

From  Lachine  they  went  by  barge 
to  IMontreal  and  were  incarcerated  in 
the  new  gaol.  Theller  gives  an  inter- 
esting account  of  the  conduct  of  the 
crowd  who  watched  their  march  from 
the  River  to  St.  Paul's  Street  and 
from  ther  to  New  Market  and  thence 


to  the  gaol:  "The  most  abusive  epi- 
thets against  ourselves  and  country 

were  made  use  of;  such  as  d d 

Yankees,  sympathizers,  pumpkin-eat- 
ers, wooden  nutmegs". 

The  fare  in  IMontreal  gaol  was  an 
admirable  contrast  to  that  at  Tor- 
onto: "Roast  and  boiled,  fish  and 
flesh,  fricassees,  ragouts,  pates,  in- 
numerable, and  even  the  coup  d'ap- 
petit  in  the  shape  of  good  rum  was 
not  wanting.  Brandy,  gin  and  wine 
of  all  sorts  and  qualities  were  set  on ; 
and  we  poor  hungry,  half-starved 
wretches  thought  it  must  be  queer 
fare  to  have  in  prison".  It  was  no 
wonder  that  they  thought  "old  Kidd, 
the  jailer  in  Toronto,  would  stare 
could  he  but  see  such  a  table  .  .  . 
or  Molineaux,  his  deputy,  the  old 
skunk".  But  this  food  was  not  the 
regular  gaol  fare;  it  was  a  present 
from  the  political  prisoners,  "lawyers, 
notaries,  priests,  seigneurs  and  other 
wealthy  landed  proprietors".  These 
prisoners  also  sent  what  they  could 
spare  of  their  clothing,  such  as  shirts, 
drawers,  stockings,  shoes,  which  were 
much  appreciated  by  the  half-clad 
Americans. 

The  stay  in  Montreal  was  short ;  the 
prisoners  were  taken  by  boat  to  Que- 
bec. They  were  put  in  the  hold  of 
the  vessel,  as  the  owners,  John  Tor- 
rance &  Company,  had  given  orders 
that  the  cabins  were  not  to  be  pollut- 
ed by  the  presence  of  any  Yankee 
brigand.  Touching  at  Three  Rivers, 
a  copy  of  Lord  Durham's  Proclama- 
tion was  procured.  Theller  did  not 
think  anj'thing  would  come  of  it  in 
the  existing  miserable  state  of  Can- 
ada. At  Quebec  they  were  lodged  in 
the  Citadel.  An  order  came  to  send 
Theller  to  England,  but  in  October  he 
managed  to  effect  his  escape  with  sev- 
eral others.  After  lying  concealed  in 
Quebec  for  a  short  time,  friends  took 
him,  along  with  Colonel  Dodge,  across 
the  River  and  finally  across  the  line. 

They  then  went  to  Augusta,  Maine, 
sailed  thence  by  the  Steamer  Vander- 
hilt  for  Boston  and  thence  to  New 
York,  where  they  met  William  Lyon 
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ilackenzie  and  several  Patriots  who 
had  just  arrived  from  exile  in  Ber- 
muda. 

Theller  attended  and  addressed 
meetings  with  ^Mackenzie  in  New 
York,  Philadelphia,  "Washington,  and 
Baltimore  in  favour  of  the  Canadian 
jpebels,  but  the  news  from  Canada 
was  discouraging,  and  sick  at  heart  he 
took  his  way  homeward  by  the  great 
western  route,  the  national  road. 
Crossing  the  State  of  Ohio  to  Cleve- 
land, he  took  the  stage  for  home,  tra- 
velling day  and  night  to  prevent  the 
utter  folly  of  a  proposed  invasion  of 
Western  Canada  from  Detroit.  He 
arrived  in  Detroit  December  4th, 
1838,  too  late  to  check  the  invasion 
which  had  already  begun  and  which 
resulted  so  disastrously  for  many  of 
the  invaders. 

On  the  second  day  after  his  arrival 
he  was  arrested  to  answer  to  an  in- 
dictment which  some  of  his  friends, 
during  his  imprisonment  in  Canada 
and  with  a  hope  of  procuring  his  ex- 
tradition, had  caused  to  be  found 
against  him  for  breach  of  the  neutral- 
ity laws  of  the  United  States.  In  the 
following  term,  June,  1839,  he  was  ac- 
quitted; perhaps  the  fact  that  the 
presiding  Judge  was  Ross  "Wilkins, 
who  had  taken  quite  as  active  a  part 
in  the  Patriot  movement  as  TheUer 
himself,  may  have  had  something  to 
do  with  this  result. 

During  the  summer  of  1839  Thel- 
ler started  a  daily  paper,  The  Spirit 
of  '76  or  Theller's  Daily  Republican 
Advocate,  which  he  published  for 
about  two  years;  it  had  also  a  week- 
ly edition. 

In  1841  he  published  a  book  in  two 
volumes,  "Canada  in  1837-38^,  which 
contains  a  history  of  the  rebellion  and 


especially  his  own  part  therein.  It 
contains  a  good  deal  of  "fine-writing", 
much  gasconading,  much  evidence  of 
hatred  of  Britain,  but  little  of  value 
historically  or  otherwise.  Unlike 
Sutherland's  production,  this  work  is 
quite  common. 

The  cholera  was  raging  in  Bufi'alo 
in  that  year,  1841,  and  thither  Dr. 
Theller  went  and  resumed  the  prac- 
tice of  medicine.  In  1849,  hearing 
that  there  was  in  Panama  an  epidemic 
of  yellow  fever,  he  made  his  way  to 
that  city.  He  was  met  there  in  1857 
by  ^Ir.  Kingsford.  who  in  his  "His- 
tory of  Canada"  gives  an  account  of 
the  meeting.  He  was  at  the  time 
keeping  the  Cocoa  Grove  Hotel  in  the 
suburbs,  a  most  beautiful  spot. 

He  went  from  Panama  to  San 
Francisco,  where  he  started  and  edit- 
ed The  Public  Ledger  and  afterwards 
The  Evening  Argus.  He  died  at 
Hornitos,  ^lariposa  County.  Califor- 
nia, ^lay  30th,  1859,  in  his  56th  year. 
One  of  his  sons  who  was  in  the  United 
States  Army  was  killed  by  the  Nez 
Perces  in  1877 :  the  other  two  both 
lived  in  San  Francisco;  his  only 
daughter  married  F.  X.  Cicott  of  De- 
troit and  died  in  1865  while  her  hus- 
band was  Sheriff  of  the  County,  leav- 
ing a  number  of  children. 

Theller  was  "plump,  full-figured, 
black-haired,  with  blue  eyes,  straight 
well-formed  nose  and  high  forehead, 
and  about  five  feet  six  inches  in 
height";  believed  himself  to  be  like 
Napoleon  both  in  person  and  in  gen- 
ius, with  a  magnetic  tongue,  "an  Irish 
enthusiast  for  anything  opposed  to 
Great  Britain,  a  native  born  Fenian". 
So  say  those  who  knew  him ;  but  with- 
al he  was  a  kindly  soul,  with  an  open 
heart  and  hand  for  the  unfortunate. 
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Canadian  State  Trials;  The  King  v.  David  McLane. 
By  Hon.  Mr.  Justice  Riddell. 
Presented  by  C.  C.  James,  C.M.G.,  F.R.S.C. 
(Read  May  Meeting,  1916.) 

The  first  case  of  High  Treason  in  Canada  (l)  if  not  on  this  conti- 
nent, came  on  for  trial  at  Quebec,  Friday,  July  7th,  1797,  when  David 
McLane  (2)  was  given  in  charge  to  a  jury  of  tw^elve  at  7  o'clock  in  the 
morning,  and  before  the  Court  closed  at  9  o'clock  in  the  evening  he 
had  received  the  dread  sentence  at  that  time  pronounced  on  those 
convicted  of  the  highest  crime  known  to  the  law. 

McLane,  according  to  his  own  account,  was  bom  in  Boston, 
Massachusetts,  and  went  into  business  in  Providence,  Rhode  Island, 
with  his  brother-in-law  Jacob  Felt.  After  some  years  of  success 
the  firm  experienced  losses,  and  in  the  fall  of  1795  failure  was  imminent. 
Thej*  decided  that  Felt  should  take  some  of  the  stock  in  trade  to 
Canada  to  see  if  the  goods — dry  goods  they  were — could  not  be  dis- 
posed of  there  to  advantage  and  the  proceeds  applied  to  satisfying 
the  most  pressing  creditors. 

That  he  lived  in  Providence,  Rhode  Island,  as  early  as  1786  is 
certain  from  the  evidence  of  Cushing  at  the  trial — McLane  gave  different 
versions  of  the  purpose  of  bringing  the  goods  to  the  Canadian  line, 
and  it  is  doubtful  how  far  his  statements  on  any  subject  can  be  relied 
upon. 

About  this  time,  the  French  Minister  to  the  United  States, 
Pierre  Auguste  Adet  (3)  whose  fixed  idea  was  that  France  should  have 
territories  on  this  continent,  was  circulating  in  Lower  Canada  a  pamph- 
let addressed  to  the  French  Canadians  telling  them  that  France  having 
conquered  Austria,  Spain  and  Italy  was  about  to  subdue  Great  Britain 
and  take  her  colonies — first  of  all  to  relieve  the  Canadian  people 
from  their  state  of  slavery  to  Britain.  This  had  considerable  effect; 
the  French-Canadians  became  uneasy  and  turbulent,  and  it  was 
found  necessary  to  prepare  the  troops  for  speedy  action.  Adet  had 
a  number  of  agents  well  supplied  with  money,  and  in  some  way 
McLane  seems  to  have  come  in  contact  with  him  and  to  have  been 
taken  into  his  sersice. 

In  the  summer  of  1796,  McLane  was  at  Watson's  Tavern,  a  little 
below  the  Isle  Aux  Noix,  at  what  was  even  then  known  as  Swanton, 
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Vermont,  and  near  the  Canada  line.  He  made  enquiries  for  Francis 
Chandonet,  a  Canadian  by  birth,  who  had  left  the  Province  in  1776  with 
the  retreating  American  troops  on  the  promise  of  a  commission  in  the 
Continental  Army,  and  had  become  a  naturalised  American  citizen. 
He  does  not  seem  at  that  time  to  have  met  Chandonet  but  he  did 
meet  William  Barnard  of  Montreal  to  whom  he  said  (July  26th) 
that  his  business  there  was  to  bring  about  a  revolution  in  Canada, 
and  he  invited  Barnard's  co-operation.  Barnard  did  not  accept,  and 
McLane  said  he  would  be  in  Montreal  in  a  few  days  and  perhaps 
Barnard  might  think  better  of  it.  A  few  days  afterwards  he  met  Bar- 
nard in  Montreal  and  again  approached  him  with  offers  of  a  fortune 
if  he  would  join  in  a  plan  of  revolution.  Barnard  at  once  informed 
Mr.  McCord,  a  magistrate,  of  these  conversations,  and  was  instructed 
to  obtain  further  information.  Barnard  and  McLane  met  at  La 
Prairie  early  in  November.  Barnard,  with  the  intention  of  finding 
out  all  about  the  scheme,  suggested  that  some  recent  disturbances  (4) 
looked  like  discontent  on  the  part  of  the  Habitants;  McLane  said, 
"this  is  a  conquered  country,  there  will  be  an  army  here  in  the  spring" 
and  again  asked  Barnard  to  assist.  Barnard  made  no  promise  to 
do  so,  and  at  once  informed  the  authorities.  At  this  interview,  as  at 
others,  McLane  was  very  anxious  to  find  out  where  the  Seminary 
and  the  merchants  kept  their  cash  and  valuable  property  which  he 
said  would  be  taken  to  pay  the  expenses  of  the  war. 

A  few  days  before  this  he  had  come  to  the  "American  Coffee-house," 
a  tavern  in  Montreal,  saying  he  had  come  straight  from  the  French 
minister  at  Philadelphia  (5)  and  that  he  would  return  immediately 
to  him  to  report,  then  would  receive  his  orders,  sail  for  France,  and 
return  in  the  Spring  to  Montreal  by  way  of  New  York  to  take  the 
command.  All  this  was  said  to  the  tavern  keeper,  Elmer  Cushing, 
a  British  subject.  He  had  examined  the  Mountain,  and  spoke  highly 
of  its  value  in  time  of  war  to  command  the  City;  he  also  showed  the 
tavern  keeper  a  letter,  ostensibly  signed  by  Adet,  written  in  English 
in  an  obscure  style,  to  the  purport  that  he  (Adet)  was  interested  in 
the  family  concerns  of  David  McLane.  McLane  explained  the  obs- 
curity by  saying  that  it  was  a  dangerous  piece  of  business  to  go  upon 
and  that  if  he  should  be  arrested  and  the  paper  found  upon  him  it  could 
not  be  used  as  evidence  against  him.  He  said  he  had  himself  drafted 
it  and  'that  Adet  would  have  signed  any  other  as  readily. 

Arms  and  ammunition  were  to  be  furnished  by  France  through 
Adet  for  the  attack  on  Montreal;  and  he  had  already  rnany  agents 
near  the  lines  who  had  engaged  to  furnish  him  with  all  necessary 
men.  A  fleet  was  to  come  from  France  with  ten  to  fifteen  thousand 
land  forces ;  while  he  would  bring  arms  into  the  Province  on  rafts  both 


[riddell]  CANADIAN  STATE  TRIALS  323 

by  way  of  Lake  Champlain  and  the  River  St.  Lawrence,  concealed 
in  piles  of  firewood. 

Gushing  went  to  Quebec  and  informed  the  Government  of  the 
scheme,  without  disclosing  McLane's  name.  A  week  or  ten  days  later 
McLane  was  again  at  the  tavern  at  Swanton,  Vt.,  on  his  way  to  Phila- 
delphia (as  he  alleged);  there  he  told  an  American,  Butterfield,  of  his 
employment  by  Adet,  his  visit  to  Montreal  to  learn  the  sentiment  of 
the  Ganadians,  and  that  he  had  secured  the  adhesion  of  Barnard  and 
one  Black  (whom  we  shall  meet  again).  He  added  that  he  would 
return  to  Ganada  in  April  or  May  with  a  number  of  men  from  the 
States  whom  he  intended  to  take  in  on  rafts. 

He  also  met  Ghandonet  on  this  visit,  told  him  the  same  story  as 
that  told  to  Butterfield,  and  further  said  that  he  had  learnt  that  Ghan- 
donet was  going  to  live  at  St.  Regis  (6)  on  the  River  St.  Lawrence 
in  New  York  State.  He  thought  that  Ghandonet  would  be  in  a  very 
suitable  place  to  assist  him  in  getting  the  arms  and  ammunition  into 
the  Province  on  rafts  of  wood  in  the  Spring.  He  mentioned  the  stock 
of  dry  goods  which  his  brother-in-law  was  going  to  bring  to  the 
Lines,  and  said  that  the  dry  goods  were  for  the  purpose  of  collecting 
a  store  of  provisions  to  be  ready  for  the  insurrection  in  Ganada. 
Ghandonet  refused  to  take  any  part  in  the  scheme. 

Nothing  more  is  heard  of  McLane  till  the  following  April  when  he 
appeared  at  the  Swanton  tavern  again  and  got  into  communication 
with  Butterfield.  He  made  enquirv*  for  news  of  Ganada  during  the 
winter,  said  he  had  heard  that  he  had  been  discovered,  and  sent 
Butterfield  to  St.  John's  to  bring  Gharles  Frichette  to  him  at  Swanton, 
paying  Butterfield  a  few  dollars  for  expenses  and  promising  him  regular 
pay  from  the  previous  November. 

Frichette  had  already  met  McLane  the  previous  June  at  St. 
John's.  McLane  after  exacting  an  oath  of  secrecy  from  him  had  tried 
to  induce  him  to  go  to  see  the  French  Minister  at  Philadelphia 
but  in  vain.  He  then  tried  to  get  Frichette  to  procure  "a  certificate 
from  five  or  six  Ganadians  to  show  that  there  were  more  people 
who  wished  for  a  change  of  government."  Frichette  seems  to  have 
given  him  some  hope  that  he  would  procure  such  a  certificate — 
but  he  did  not. 

This  time,  in  April  1797,  "near  the  falls  of  the  Missiskoui  (Mis- 
siquoi)  River,"  McLane  asked  for  news  from  Ganada,  found  that 
Frichette  had  not  betrayed  him  and  that  he  might  safely  go  there. 
He  wished  Frichette  to  accompany  him  to  Ganada  (probably  to  Que- 
bec) and  the  two  left  by  the  South  Shore  Road  through  St.  Nicholas  and 
crossed  the  river  about  Wolf's  Gove,  where  they  landed  about  2  p.m., 
May  10th.,  1797.     McLane  sent  the  Ganadian  into  Quebec  for  Mr. 
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Black.  Frichette  first  represented  himself  to  Black  as  having  oak 
timber  for  sale,  but  at  length  asked  him  if  he  were  not  the  Mr.  Black 
who  had  been  imprisoned  in  1794,  and,  being  assured  that  he  was, 
said:  "There  is  a  French  General  within  a  quarter  of  a  league  from  this 
place  who  wishes  to  concert  measures  with  you  for  taking  the  garrison 
at  Quebec,  and  you  must  come  immediately  with  me  to  see  him." 
Black  agreed.  They  crossed  the  Plains  of  Abraham,  went  down  by 
Wolfe's  Cove  and  up  Mr.  Mabane's  (7)  hill  about  two  hundred  yards 
into  a  wood,  where  they  found  McLane  "in  a  very  long  beard." 
Black  had  never  seen  McLane  before,  but  the  stranger  plunged  in 
medias  res  at  once:  "My  plan  is  that  of  humanity.  I  am  sorry  to 
see  a  great  people  labouring  under  the  tyranny  of  England ;  I  propose 
to  push  the  British  Government  from  the  Continent  of  America;" 
and  the  plan  was  that  eight  or  ten  men  of  influence,  of  whom  Black 
might  be  one,  should  raise  under  plausible  pretenses  as  many  men  as 
possible.  At  the  time  appointed  they  would  be  joined  by  many  from 
the  States,  armed  with  pikes  eight  feet  long,  headed  with  iron  and 
hardened  in  the  fire,  longer  than  the  British  musket  and  bayonet. 
Laudanum  would  be  given  the  garrison,  a  sudden  attack  made,  and  the 
citadel  fall — it  was  to  be  hoped  without  loss  of  life,  "but  at  the  same 
time,  for  the  sake  of  posterity,  all  who  resist  must  fall."  He  said 
that  he  had  fifteen  thousand  men  at  the  Lines  ready  at  a  nod  to  furnish 
men  to  garrison  Quebec  and  perhaps  attack  Halifax;  he  was  the  General 
chosen  by  France,  young  as  he  was,  and  that  Adet  (whom  he  had 
left  on  April  7th)  had  gone  to  France  to  bring  a  force  to  co-operate 
with  the  fifteen  thousand  from  the  States. 

Black  left  McLane  and  Frichette  in  the  wood.  Frichette  was 
to  conduct  McLane  to  Black's  house  in  the  suburbs  as  soon  as  it  was 
dark.  Black  went  at  once  and  told  the  Honourable  John  Young, 
Member  of  the  Executive  Council;  an  information  was  sworn  to,  a 
warrant  issued,  and  McLane  arrested  in  bed  at  Black's  house.  A  bag 
containing  one  hundred  and  forty  dollars  was  found  on  him,  most  of 
it  in  silver  quarter  dollars.  He  was  given  a  receipt  in  the  name  of 
"Jacob  Felt,"  which  he  protested  was  his  name  and  by  which  he  had 
on  their  way  to  Quebec  requested  Frichette  to  address  him. 

A  fortnight  thereafter.  May  24th,  1797,  a  special  Commission 
of  Oyer  and  Terminer  was  issued  under  the  Great  Seal  of  Lower 
Canada,  impowering  the  Justices  (8)  thereby  assigned  or  any  three 
of  them  to  enquire,  hear  and  determine  all  High  Treasons  and  Mis- 
prisions of  High  Treasons  committed  within  the  District  of  Quebec; 
the  Chief  Justice  of  the  Province,  William  Osgoode  (9)  and  the  Chief 
Justice  of  the  King's  Bench  of  Montreal,  James  Monk,  being  of  the 
Quorum.     The  remainder  of  the  list  consisted  of  Dunn,  Williams  and 
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Debonne,  Justices  of  the  King's  Bench  at  Quebec,  and  St.  Ours, 
Finlay,  Baby,  de  Longueil,  Panet,  McGill,  Lees,  Duchesnay  and 
Young,  Members  of  the  Executive  Council. 

The  precept  (10)  was  signed  by  Chief  Justice  Osgoode  and 
Dunn,  Williams  and  Debonne,  Justices  of  the  King's  Bench  May 
26th,  returnable  June  12th;  making  fifteen  days  exclusive  between 
teste  and  return. 

On  Monday,  June  12th.,  the  special  commission  was  opened  at 
the  Court  House  in  the  city  of  Quebec  with  eight  commissioners 
present:  (the  Chief  Justice)  Osgoode,  Dunn  and  Debonne  two  of  the 
Justices  of  the  King's  Bench)  and  (five  executive  councillors) — 
Finlay,  Baby,  de  Longueil,  Duchesnay  and  Young.  A  grand  jury 
was  called,  tvventy-one  gentlemen,  ten  with  English,  eleven  with 
French  names.  The  Chief  Justice  charged  the  grand  jury  at  great 
length  and  with  great  learning,  and  the  Court  then  adjourned  till  the 
14th.  On  that  day,  the  grand  jury  presented  a  Bill  of  Indictment 
against  the  prisoner  for  High  Treason.  The  prisoner  was  set  to  the 
Bar  and  informed  of  the  bill.  The  Chief  Justice  then  told  him  that 
the  Attorney  General  would  serve  him  with  a  copy  of  the  bill  and  of 
the  jur>'  panel,  and  a  list  of  the  proposed  witnesses.  (11).  The 
Court  added  that  he  was  entitled  to  Counsel  if  he  washed  for  such 
assistance,  and  at  his  request  assigned  Mr.  Pyke  and  Mr.  Francklin 
(sometimes  spelled  "Franklin")  to  be  his  Counsel. 

The  trial  was  set  for  June  30th.  The  prisoner  was,  June  17th, 
serv  ed  with  a  copy  of  the  Indictment,  jury  panel  and  list  of  witnesses. 

On  June  30th  the  Court  again  sat,  there  being  present  the  Chief 
Justices,  Osgoode  and  Monk,  and  Mr.  Justice  Dunn,  with  others  not 
named.  The  Ihdictment  was  read.  It  was  of  enormous  length,  a 
copy  taking  up  eighteen  pages  of  octavo  size  in  print.  The  prisoner 
pleaded  Xot  Guilty,  and  put  himself  for  his  trial  on  God  and  The 
Countr>^  A  venire  facias  was  issued  to  the  Sheriff  returnable  July 
7th  at  seven  a.m.,  to  which  time  the  Court  adjourned. 

On  Friday  July  7th  were  present  Chief  Justices  Osgoode  and 
Monk,  Mr.  Justice  Dunn,  and  Messrs.  Finlay,  Baby  Duchesnay  and 
Young  of  the  Executive  Council.  The  Court  opened  at  seven  a.m. 
precisely,  the  prisoner  was  set  to  the  Bar,  the  jurors  called,  eleven 
challenged  by  the  Crown  and  twent>'^-four  by  the  prisoner,  and  a  jury 
of  twelve  sworn  (none  with  a  French  name). 

The  Crown  was  represented  by  Attorney  General  Jonathan 
Sewell  (13)  and  Mr.  Caron,  the  defence  by  Mr.  Pyke  and  Mr. 
Francklin.  Caron  "opened"  (14)  to  the  jury  charging  fourteen  overt 
acts  against  the  prisoner;  the  Attorney  General  followed  with  a  state- 
ment of  the  law  and  of  the  facts  which  he  intended  to  prove.     He 
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pointed  out  that  there  were  two  counts,  the  first  for  "compassing  the 
King's  death,"  the  other  for  "adhering  to  the  King's  enemies"  both 
under  25  Edward  III,  c.  2,  and  that  the  overt  acts  were  applicable  to 
both  counts.  The  address  is  very  luminous  and  full,  taking  up 
some  sixteen  pages  of  the  report. 

Barnard,  Gushing,  Chandonet,  Butterfield  (who  was  admittedly 
an  accomplice),  Frichette  (examined  through  an  interpreter)  and 
Black  were  called  and  proved  the  facts  above  set  out  so  far  as  they 
were  concerned.  They  were  cross-examined  but  their  stories  seemed 
quite  straightforward  and  they  were  not  at  all  shaken.  The  prisoner 
called  no  witnesses.  At  the  close  of  the  Crown  case,  Mr.  Pyke  said 
the  prisoner  desired  to  be  heard  personally  in  his  defence  first  and 
hoped  the  Court  would  hear  both  himself  and  his  Counsel.  The 
Chief  Justice  Osgoode  said  it  was  not  usual  for  the  prisoner  to  speak 
before  his  Counsel,  but  assented. 

The  address  of  McLane  is  respectful  but  rambling,  he  attempts 
no  specific  denial  of  the  evidence  but  says  his  conversation  was  about 
roads,  canals,  questions  of  a  mercantile  nature;  he  explains  the  Adet 
letter  by  saying  that  one  of  his  wife's  relations  had  left  some  property 
in  France  and  that  he  thought  he  would  go  to  France  and  get  it  for 
the  family,  that  he  went  to  Philadelphia  and  was  given  this  paper  by 
the  Clerk  to  the  French  Minister.  But  instead  of  going  to  France  he 
came  to  Canada;  afraid  his  creditors  would  follow  him  he  assumed  the 
name  of  his  brother-in-law,  Jacob  Felt,  with  whom  he  had  been  in  trade 
in  Providence,  R.I.;  thought  he  would  engage  in  the  timber  trade  and 
also  buy  horses;  he  went  to  Quebec  to  buy  horses  etc.,  etc.  "The 
witnesses  may  be  honest  men  .  .  .  but  all  are  liable  to  mistakes 
and  it  is  now  evident  how  much  they  have  been  mistaken.  They  have 
grossly  mistaken  my  views  which  were  only  views  on  trade  and  not 
at  all  political."  He  closed  with  a  fervent  invocation  to  God  to  pour 
into  the  hearts  of  the  Judges,  wisdom  and  knowledge,  to  impress  on 
their  minds  and  on  "the  minds  of  the  jury  who  are  now  to  decide  upon 
my  cause  the  innocence  of  Thy  servant"  and  to  touch  the  lips  of  his 
Counsel  "Thy  young  servants"  giving  them  eloquence  and  persuasive 
arguments  "  that  I  may  live  to  serve  and  glorify  Thee  hereafter." 

Mr.  Pyke  urged  upon  the  jury  that  positive  and  indisputable 
evidence  was  necessary,  not  mere  words  and  vague  conversations  only; 
but  both  he  and  Mr,  Francklin  wisely  kept  clear  of  the  evidence.  The 
Attorney  General  followed,  pointing  out  the  absurdity  of  the  Prisoner's 
statements  and  fairly  summing  up  the  evidence. 

The  Charge  of  Chief  Justice  Osgoode  contained  a  discussion  of  all 
the  evidence  in  detail,  a  clear  exposition  of  the  law  applicable  and  a 
compliment  to  all  the  counsel  concerned.     He  thought  the  prisoner's 
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course  in  making  his  own  defence  not  very  judicious  and  left  the  case 
fairly  to  the  jury. 

The  jury  returned  in  about  twenty  minutes  with  a  verdict  of 
guilty,  and  that  "he  had  no  goods  or  chattels,  lands  or  tenements  at 
the  time  of  Felony  and  High  Treason  by  him  committed  or  at  any 
time  since  to  their  knowledge"   (15). 

The  Attorney  General  at  once  moved  for  judgment  of  death; 
Counsel  for  the  prisoner  moved  in  arrest  of  judgment  on  two  grounds 
(1)  that  the  Statute  under  which  the  prisoner  was  convicted  was  a 
local  Statute  applying  only  to  England  and  (2)  that  the  Indictment 
did  not  state  that  the  prisoner  was  a  subject  of  the  King.  Both  points 
were  argued  at  length  with  much  citation  of  authorities  (16), but  the 
motion  was  hopeless  and  was  promptly  refused. 

The  prisoner  was  again  asked  to  say  why  he  should  not  be  sentenc- 
ed to  death;  he  had  "nothing  more  to  say,"  and  the  dread  sentence 
was  pronounced  by  Chief  Justice  Osgoode:  "That  you  David  McLane 
be  taken  to  the  place  from  whence  you  came  and  from  thence  you  are 
to  be  drawn  to  the  place  of  execution,  where  you  must  be  hanged  by 
the  neck  but  not  till  you  are  dead ;  for  you  must  be  cut  down  alive  and 
your  bowels  taken  out  and  burned  before  your  face;  then  your  head 
must  be  severed  from  your  body  which  must  be  divided  into  four 
parts  and  your  head  and  quarters  be  at  the  King's  disposal;  and  the 
Lord  have  mercy  on  your  soul."  (17). 

On  motion  of  the  Attorney  General,  the  Court  appointed  Friday, 
July  21st,  as  the  day  of  execution,  and  the  proceedings  closed. 

"This  important  trial  commenced  at  seven  o'clock  in  the  morning, 
was  concluded  at  nine  in  the  evening  and  was  attended  by  the  most 
numerous  audience  ever  assembled  in  Quebec." 

On  Friday,  July  21st,  McLane  was  taken  from  the  common  gaol, 
placed  upon  a  hurdle  and  drawn  to  the  glacis  without  the  Garrison 
wall  where  a  gallows  was  erected ;  he  was  accompanied  by  the  Sheriff 
and  Peace  Officers,  a  military  guard  of  fifty  men  and  a  great  multitude 
of  spectators.  The  procession  arrived  at  the  gallows  about  a  quarter 
to  ten ;  McLane  dressed  in  white  linen  grave  clothes  and  wearing  a  white 
cap  at  once  rose  up  from  the  hurdle  and  attended  by  the  Rev.  Messrs. 
Mountain  and  Sparks  engaged  for  several  minutes  in  fervent  prayer. 
He  then  informed  the  executioner  that  he  was  ready  and  was  directed 
by  him  to  mount  the  ladder  which  he  did  immediately,  descending 
a  step  or  two  on  the  executioner's  direction;  he  then  addressed  the 
spectators;  "This  place  gives  me  pleasure,  I  am  now  going  where  I 
have  long  wished  to  be  and  you  who  see  me  now,  must  follow  me  in  a 
short  time,  some  of  you  perhaps  in  a  few  days;  let  this  be  a  warning 
to  you  to  prepare  for  your  own  death."     Then  he  addressed  the 
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soldiers  drawn  up  in  a  hollow  square  around  the  gallows:  "You  with 
arms  in  your  hands,  you  are  not  secure  here,  even  with  your  arms, 
I  am  going  where  I  shall  be  secure  without  them."  He  immediately 
drew  the  cap  over  his  face,  exclaiming;  "O  God,  receive  my  soul,  I 
long  to  be  with  my  Jesus."  and  dropped  his  handkerchief  as  a  signal 
for  the  executioner  who  at  once  turned  him  off.  The  death  struggle 
was  short;  after  hanging  about  twenty-five  minutes  he  was  cut  down; 
a  platform  with  a  raised  block  on  it  was  brought  near  the  gallows,  and 
a  fire  kindled  for  executing  the  rest  of  the  sentence.  The  head  was 
cut  off  and  held  up  by  the  executioner  with  the  time-honoured  words 
"Behold  the  head  of  a  traitor!",  an  incision  was  made  in  the  abdomen 
and  part  of  the  bowels  taken  out  and  burned;  then  the  four  quarters 
were  marked  with  a  knife,  nicked  but  not  divided. 

"The  whole  of  the  execution  took  up  about  two  hours;  and  the 
conduct  of  the  unfortunate  sufferer  was  in  every  respect  composed  and 
becoming  his  situation"  (18). 

WILLIAM  RENWICK  RIDDELL. 


NOTES. 

(1)  This  was  certainly  the  first  case  of  trial  for  High  Treason  in  Canada  under 
British  Rule.  The  Attorney-General,  Jonathan  Sewell,  wha  was  well  qualified  to 
speak,  said  that  it  was  the  first  in  America  "if  we  except  the  shameful  proceedings 
had  in  the  year  1701  against  Colonel  Nicholas  Bayard  in  the  late  Province  of  New 
York    .     .     .     .     upon  a  local  statute."  (p.  113). 

Bayard,  the  nephew  of  Peter  Stuyvesant,  whose  secretary  he  was,  became 
Secretary  of  the  Province  after  its  conquest  by  the  English.  He  was  also  Mayor, 
and  became  Commander-in-Chief  of  its  Militia.  On  the  opposition  (Leisler)  party 
obtaining  the  upper  hand  in  the  Colony,  he  "was  imprisoned,  kept  in  irons  &  exposed 
as  a  show  and  carryed  about  in  a  Chair  at  the  Pleasure  and  for  the  Diversion  of  a 
tumultuating  mob."  He  succeeded  in  leaving  the  Colony,  and  on  the  turn  of  the 
wheel  he  had  a  triumphant  return.  In  1699  he  was  accused  of  complicity  with 
Captain  Kidd  in  his  piracy,  but  cleared  himself  of  the  charge.  In  1701-2  he  was 
convicted  of  High  Treason  in  attempting  to  introduce  Popery,  Piracy  and  Slavery 
into  the  Colony  of  New  York.  The  death  of  King  William  III,  saved  him  from 
death;  he  was  released  and  restored  to  all  his  possessions  by  order  in  council  by  Queen 
Anne.  The  curious  will  find  a  reasonably  full  account  of  Bayard  in  Vol.  IV  of  the 
"Documents  Relating  to  the  Colonial  History  of  the  State  of  New  York,"  published 
in  Albany,  1854.  Bayard's  brother  Peter  was  the  ancestor  of  the  Bayards  so  well 
known  in  American  politics  in  the  eighteenth  and  nineteenth  centuries. 

(2)  His  name  is  variously  spelled  McLane,  M'Lane,  Maclane,  McLean,  M'Lean, 
McLeans — the  well  known  Lorenzo  Dow  calls  him  McClen.  I  have  followed  the  ortho- 
graphy of  the  shorthand  report  of  the  trial,  "The /Trial /of /David /McLane /for/ 
High  Treason  /at  the  /City  of  Quebec  in  the  Province  of  Lower  Canada  /on  /Friday  / 
the  Seventh  day  of  July  A.D.  1797:/Taken  in  Shorthand  at  the  trial /Quebec  / 
Printed  by  W.  V^ondenvelden /Law  Printer  to  the  King's  Most  Excellent  Majesty/ 
1797."  The  trial  will  also  be  found  reported,  26  St.  Tr.  722,  but  I  have  used  the 
Quebec  print — the'  report  on  the  State  Trials  seems  to  be  practically  identical 
and  was  no  doubt  taken  from  it. 
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(3)  Pierre  Augusta  Adet,  born  at-Nevers,  1763,  devoted  himself  to  the  stu3y 
of  chemistry;  he  invented  a  curious  system  of  chemical  symbols,  of  which  those 
interested  may  see  a  sample  in  the  Encyc.  Brit.  Vol.  6,  p.  36.  Then,  turning  to 
polhics,  he  was  sent  in  1795  as  Minister  to  the  United  States;  he- was  an  ardent 
adherent  of  Jefferson,  whose  well  known  Francophile  (at  least  Anglophobe)  senti- 
ments recommended  him  to  the  Frenchman.  He  had  an  idee  fixe  that  France  must 
own  some  part  of  North  America,  and  made  up  his  mind  to  the  conquest  of  Canada. 
His  pamphlet  is  mentioned  in  the  text:  and  there  is  no  doubt  that  he  had  a  number 
of  secret  agents  in  Canada.  Some  account  of  his  activities  in  that  regard  will  be 
found  in  Kingsford's  Hiet.  Can.,  Vol.  VII,  pp.  441  sqq. 

4.  The  disturbances  appear  to  have  been  due  to  discontent  ^^ath  certain  legis- 
lation concerning  roads,  of  no  importance  now,  and,  according  to  the  charge  of  Chief 
Justice  Osgoode  (which,  it  is  possible,  may  be  taken  cum  grano  salts),  of  little  signi- 
ficance then. 

(5)  Philadeliii.  was  the  capital  of  the  United  States  from  1790  till  1800. 

(6)  St.  Regis  opposite  Cornwall,  Ontario,  in  New  York  State. 

(7)  Adam  Mabane,  a  Scotsman,  educated  at  Ekiinburgh  for  the  medical  pro- 
fession, came  to  Quebec  as  a  Surgeon  in  the  British  Army.  He  Wcis  pushing  and  un- 
tiring in  his  efforts  to  advance  himself,  and  obtained  the  confidence  of  successive 
Governors,  especially  Haldimand  whom  he  almost  entirely  dominated.  He  was 
made  a  member  of  the  Executive  Council,  but  removed  by  Carleton,  appointed  a 
Judge  of  the  Court  of  Common  Pleas  under  the  Quebec  Act  of  1774,  a  member  of 
the  first  Legislative  Council,  and  lastly  a  Judge  of  the  Court  of  King's  Bench.  He 
acquired  considerable  property  and  vs-as  altogether  a  personage  in  early  Quebec 
under  the  British  Rule. 

(8)  The  learning  on  the  subject  of  the  various  kinds  of  Courts  and  their  juris- 
dictions is  almost  obsolete  in  this  Province. 

The  Judges  of  Assize  formerly  sat  under  five  Commissions:  (1)  of  Assize  to  try 
actions  for  the  recovery  of  land  or  rights  connected  with  land;  (2)  of  Nisi  Prius  to 
try  all  civil  cases  ripe  for  trial  by  jur\-;  (3)  of  the  Peace;  (4)  of  Oj-er  and  Terminer 
to  try  criminal  cases  where  the  Indictment  was  found  before  themselves  at  that 
sitting,  and  (5)  General  Gaol  Delivery  to  try  every  one  found  in  the  Goal  not  under 
sentence. 

A  Commission  of  0>'er  and  Terminer  might  issue  also  to  try  special  cases,  when 
it  u-as  called  a  Special  Commission.  This  has  been  done  in  Ontario,  e.g.,  in  the  Bid- 
dulph  cases.  In  the  Commission  any  one  might  be  included,  but  it  generally  read 
so  that  it  could  not  be  executed  without  the  presence  of  some  one  or  other  of  named 
persons,  who  were  therefore  said  to  be  "of  the  Qucrum;"  these  were  generally,  if 
not  alwa^'s.  Judges.  In  the  present  case  the  Chief  Justices  Osgoode  and  Monk 
were  of  the  Quorum  thereby  securing  the  presence  of  a  Judge  of  the  highest  rank; 
and  the  Commission  was  Special.  Those  who  were  not  of  the  Quorum  were  as  a 
rule  of  no  importance;  they  were  not  expected  to  interfere  any  more  than  the  ordinary 
country'  Justice  of  the  Peace  interferes  with  the  County  Judge  in  our  General  Sessions. 

(9)  William  Osgoode  born  in  England  1754,  educated  at  Oxford,  entered  at 
Lincoln's  Inn  1773  and  called  1779.  In  1791  he  was  appointed  Chief  Justice  of  Upper 
Canada,  arriving  in  the  summer  of  1792.  He  was  a  member  and  speaker  of  the 
Legislative  Council  and  sat  in  criminal  Courts  of  0>'er  and  Terminer.  He  never 
sat  in  the  Court  of  King's  Bench;  when  that  Court  was  instituted  in  1794  it  was 
vacation,  and  before  Term  came  around  he  had  left  for  Lower  Canada,  having  received 
the  appointment  of  Chief  Justice  of  that  PIo^^nce.  He  had  an  acrimonious  dispute 
with  General  Prescott  who  became  Lieutenant  Governor  in  1797  and  who  took  the 
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part  of  a  large  faction  of  the  French  Canadians  who  were  dissatisfied  with  Osgoode. 
Osgoode's  contention  was  sustained  and  Prescott  recalled  in  1800;  but  Osgoode  had 
had  enough  of  Canada  and  resigned.  His  resignation  took  effect  May  1st,  1802, 
and  he  received  a  pension  of  £800  sterling.  He  returned  to  England  and  died  in 
1824.  He  was  a  sound  lawyer  and  was  skilled  both  in  the  common  law  and  in  equity. 
Osgoode  Hall,  Toronto,  the  seat  of  the  Law  Society  of  Upper  Canada  and  of  the 
Supreme  Court  of  the  Province  is  called  after  him. 

James  Monk  was  of  the  same  family  as  General  Monk,  the  restorer  of  the 
Monarchy  after  the  Commonwealth.  He  was  the  son  of  James  Monk  who  was  in 
1752  created  a  Judge  of  the  Inferior  Court  of  Common  Pleas  for  the  County  of 
Halifax,  Nova  Scotia.  He  had  trouble  with  the  Governor  Lawrence  and  set  him 
at  defiance.  The  elder  Monk  also  became  Solicitor  General  of  Nova  Scotia  in  1760; 
and  the  son  was  appointed  to  the  same  office  in  1774,  being  member  for  Yarmouth. 

He  left  Nova  Scotia  in  1776  for  Quebec  and  was  appointed  Attorney  General 
for  Quebec  the  same  year. 

In  Quebec  he  was  a  party  to  many  disputes  with  varying  success.  He  was 
appointed  Chief  Justice  of  the  King's  Bench  at  Montreal  in  1794  and  presided  over 
that  Court  till  1825. 

Of  the  three  Justices  of  the  Court  of  King's  Bench  at  Quebec,  Jenkin  Williams 
enjoyed  the  reputation  of  being  a  very  sound  lawyer.  He  was  for  a  time  Secretary 
of  the  Executive  Council;  was  during  the  absence  of  Chief  Justice  Livius  one  of  the 
Commissioners  who  executed  the  office  of  Chief  Justice,  and  became  successively 
Attorney  General  and  puisne  Justice  of  the  King's  Bench  at  Quebec. 

Thomas  Dunn  was  born  in  1731  in  Durham,  England,  Engaging  in  commercial 
life,  he  came-to  Canada  very  shortly  after  the  Conquest  in  1759-60  and  carried  on 
business  as  a  merchant.  So  far  as  appears  he  had  no  legal  education  but  he  was  a 
man  of  great  executive  ability,  and  was  "most  enlightened,  able  minded  and  impart- 
tial."  A  member  of  the  Executive  Council  very  early,  he  became  a  member  of  the 
first  Legislative  Council  in  1775,  and  the  same  year  Judge  of  the  Court  of  King's 
Bench,  Quebec.  He  became  Administrator  of  the  Government  in  1805  and  again 
in  1811  and  acted  with  promptness  and  energy.  A  Seigneur,  he  was  very  popular 
with  the  French  Canadian  people  and  with  no  small  number  of  the  English  population, 
but  in  those  days  it  was  impossible  to  please  both  factions. 

Pierre  Amable  Debonne,  a  French  Canadian  of  noble  family,  a  descendant  of 
Sieur  DeBonne  Mizelle,  nephew  of  Marquis  de  la  Jonquiere,  an  early  French  Gover- 
nor, was  a  member  of  the  first  House  of  Assembly  in  Lower  Canada,  and  also  a  member 
of  the  Executive  Council  in  1794.  Although  a  Justice  of  the  Court  of  King's  Bench 
he  became  the  leader  of  the  French  Canadian  Party  in  the  House  of  Assembly,  and 
it  was  due,  at  least  in  part,  to  his  activity  that  the  bill  was  introduced  in  Craig's 
administration  rendering  Judges  incapable  of  sitting  in  the  House.  This  failed  in 
successive  Assemblies,  but  at  length  in  1810  the  House  by  a  vote  of  18  to  6  resolved 
that  Debonne  being  a  Judge  of  the  Court  of  King's  Bench  could  not  sit  or  vote  in 
the  House.     Debonne  was  not  re-elected  at  the  general  election  which  followed. 

The  Members  of  the  Executive  Council  (not  Judges)  call  for  no  special  comment 
from  a  legal  point  of  view,  though  all  of  them  were  more  or  less  active  in  politics 
and  most  had  a  career  of  considerable  interest  to  the  annalist. 

(10)  On  a  Special  Commission  of  Oyer  and  Terminer  issuing,  three  or  more  of 
the  CommiBsioners,  of  whom  one  of  the  Quorum  must  be  one,  issue  a  Precept  to  the 
Sheriff  to  call  a  Grand  Jury.  The  time  between  teste  and  return  day  was  fixed  at 
fifteen  days  (exclusive  of  day  of  teste  and  return)  by  a  Special  Commission  appointed 
to  try  the  Rebels  of  1745 ;  the  Precept  in  that  case  was  signed  by  the  three  Chiefs  of  the 
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Common  Law  Courts  (Lee,  C.J.K.B.,  WUles,  C.J.C.B.,  and  Parker,  C.B.,)  and  the 
three  Senior  Judges  after  "great  deUberation  and  search  of  precedents."  Foster's 
Crown  Law,  p.  1.     This  was  followed  in  McLane's  case. 

(11)  By  the  Act  of  1708,  7  Anne,  c.  21,  "An  Act  for  improving  the  Union  of  the 
Two  Kingdoms"  of  England  and  Scotland,  it  was  provided  that  the  accused  should 
be  given  a  Copy  of  the  Indictment  and  at  the  same  time  a  list  of  the  witnesses  to  be  pro- 
duced against  him  and  of  the  jurors  en  the  panel  with  the  "names,  profession  and 
place  of  abode  of  the  said  witnesses  and  jurors  ....  ten  days  before  the  trial 
and  in  the  presence  of  two  or  more  credible  witnesses"  (Sec.  11).  By  the  Act  of 
(1695)  7  Wm.  Ill  c,  3,  the  prisoner  was  entitled  to  a  copy  of  the  indictment  by  paying 
for  it,  five  days  before  trial. 

(12)  In  criminal  cases  as  the  common  law  was  understood,  no  prisoner  charged 
with  such  a  crime  was  entitled  to  counsel  except  as  to  matters  of  law  arising  during 
the  trial  which  practice  even  Blackstone  declares  "not  all  of  a  piece  with  the  rest  of 
the  humane  treatment  of  prisoners  by  the  English  law;"  Bk.  IV,  p.  355.  But  by  the 
Act  of  (1695)  7  Wm.  Ill,  c.  3,  already  mentioned,  it  was  provided,  sec.  1,  that  one 
accused  of  high  treason  should  be  admitted  to  make  his  full  defence  by  counsel 
learned  in  the  law,  not  more  than  two  in  number. 

(13)  Jonathan  Sewell  was  the  son  of  Jonathan  Sewell  the  last  loyalist  Attorney 
General  of  Massachusetts  (the  preceptor  of  our  Chief  Justice  Powell).  The  younger 
Jonathan  Sewell  was  born  at  Cambridge,  Mass.,  in  1766,  and  was  educated  at  the 
Grammar  School  at  Bristol,  England.  After  the  Treaty  of  Amity  between  Britain 
and  the  United  States,  he  came  (in  1785)  to  New  Brunswick  and  studied  law.  In 
1789  he  went  with  his  father  to  Quebec  and  was  called  to  the  bar  in  that  year.  Af>- 
pointed  Solicitor  General  in  1793,  and  Attorney  General  and  Advocate  General  in 
1795*  he  became  a  member  of  the  Legislative  Assembly.  In  1808  he  was  appointed 
Chief  Justice  of  Quebec  and  President  of  the  Executive  Council,  and  the  following 
year  Speaker  of  the  Legislative  Council.  In  1814  he  was  impeached  for  subverting 
the  Constitution,  etc.,  but  was  vindicated  by  the  Home  Authorities.  Resigning  his 
position  of  Chief  Justice  in  1838,  he  died  the  following  year  in  Quebec. 

His  conduct  of  the  McLane  case  was  skilful  and  fair;  he  had  a  firm  grasp  on  the 
facts,  which  were  few,  and  of  the  points  of  law,  which  were  many  and  somewhat 
intricate.  The  Diet.  Nat.  Biog.  says  "Sewell  was  an  excellent  Chief  Justice,  stern 
but  with  great  command  of  temper;"  and  everything  in  this  case  suggests  the  accuracy 
of  the  characterization. 

See  Morgan's  Sketches  of  Celebrated  Canadians,  pp.  146,  147,  and  the  Diet. 
Nat.  Biog.  vol.  51,  pp.  286,  287. 

(14)  It  was  (and  is  still  in  some  jurisdictions)  the  custom  for  Junior  Counsel  to 
open  the  pleadings,  i.e.,  read  the  pleadings  (indictment  in  criminal  cases)  to  the  jury, 
or  state  their  substance,  with  such  explanation  as  might  be  required;  then  the  Senior 
opened  on  the  facts,  stating  what  facts  he  intended  to  prove.  In  the  McLane  case 
Mr.  Caron  contented  himself  with  stating  what  the  prisoner  was  charged  with,  and 
the  Attorney  General  detailed  not  only  the  law  but  also  the  facts,  and  the  names  of  the 
witnesses  wlio  were  expected  to  prove  these  facts. 

(15)  Upon  attainder  of  High  Treason  Le.  not  merely  conviction  by  the  jury 
but  also  judgment  of  death,  the  convnct  forfeited  to  the  King  all  his  lands  with- 
out regard  to  conveyances,  etc.,  since  the  act  of  treason,  all  rights  of  entry,  etc., 
all  the  profits  of  lands  for  life  or  for  years,  and  his  personal  property.  The  jury  was, 
upon  finding  the  prisoner  guilty,  charged  to  inquire  what  lands,  etc.,  the  convict  had. 
In  many  cases  (as  in  this)  no  e\'idence  was  offered  and  the  jury  found  "None  to  our 
knowledge." 
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The  Imperial  Act  of  (1870)  33  and  34  Vic.c.  23  s.  1  wholly  abolished  forfeiture 
in  case  of  treason,  Parliament  having  relieved  the  jury  of  the  enquiry  by  7  and  8 
Geo.  IV,  c.  28.  Canada  got  rid  of  the  enquiry  by  (1869)  32  and  33  Vic,  c.  29,  s.  53, 
and  abolished  forfeiture  by  (1892)  55  and  56  Vic,  c  29,  s.  965,  The  following 
cases  in  our  Courts  are  worth  looking  at;  Eastwood  v.  McKenzie,  5  U.C.O.S.,  708; 
Doe  d.  Gillespie  v.  Nixon,  5  U.C.R.,  132;  Doe  d.  Sheldon  v.  Ramsay,  9  U.C.R.,  105. 

(16)  The  motion  for  arrest  of  judgment  was  properly  disposed  of. 

(1)  It  was  argued  that  the  words  of  the  statute  25  Edward  III,  c.  2,  coofined 
its  operation  to  England,  as  the  offence  was  to  be  committed  "in  the  Realm."  No 
doubt  Canada  is  not  "in  the  Realm"  (Williams  v  Nunn,  1  Taunt,  270;  Piatt's  Case 
(1777),  1  Leach  Cr.  Ca.  at  p.  168),  and  the  Attorney  General  admitted  this.  But 
the  statute  is  simply  declaratory  of  the  Common  Law  of  England,  and  the  Quebec  Act 
(1774)  14  Geo.  Ill,  c  83,  s.  11  enacted  that  the  Criminal  law  of  England  should 
continue  to  be  administered  in  the  Province  of  Quebec.  Moreover  the  first  clause 
of  the  Act  is  not  limited,  and  the  clause  referring  to  "aid  and  comfort"  has  the  words 
"in  the  Realm  or  elsewhere." 

The  Attorney  General's  argument  was  chiefly  on  the  ground  that  the  statute 
was  in  affirmance  of  the  Common  Law,  but  the  judgment  of  Osgoode,  C.  J.,  proceeded 
on  the  latter  ground.  The  Chief  Justice  cites  a  number  of  cases.  "Cardinal 
Pole's  case  was  a  compassing  in  Italy;  Dr.  Storey's  case  in  the  Low  Countries; 
Crohogan's  in  Portugal  and  Ebenezer  Piatt's  case  in  America."  [See  (1571)  1  St.  Tr. 
1087,  3  Dyer  298  A,  300  B;  (1633)  Cro.  Car.  322;  (1777)  1  Leach  Cr.  Ca.  157.] 

It  was  held  in  the  Court  of  King's  Bench  in  Upper  Canada  in  1807  that  an  action 
qui  tarn,  for  scandalum  magnatum  did  not  lie  for  words  respecting  a  Judge  of  our 
Court  of  King's  Bench;  but  the  Statute  of  Gloucester  (1378)  2  Ric  II,  St.  l,c.  5  was 
not  considered  arr  affirmance  of  the  common  law,  notwithstanding  the  argument  of 
Serjt.  Maynard  in  2  Mod.  at  p.  152.  "Scandalum  Magnatum  in  Upper  Canada." 
Journal  of  Am.  Inst.  Crim.  Law  and  Criminology  for  May,  1913,  Vol.  4,  pp.  12-19. 

(2)  The  second  was  equally  baseless.  While  in  some  cases  where  the  accused 
was  certainly  an  alien,  the  allegation  was  made  that  he  was  a  subject,  as  in  R.  v. 
De  la  Motte,  21  St.  Tr.  678,  814,  it  is  not  to  be  found  in  R.  v.  Ayliffe,  Tre- 
maine's  Pleas  of  the  Crown,  p.  2;  R.  v.  Horsely,  ibid  p.  4,  R.  v.  Hayes,  ibid,  p.  5,  2  St. 
Tr.  844;  R.  v.  Lord  Delamere,  6  St.  Tr.  App.,  p.  55 ;  R.  v.  Hampden,  St.  Tr.  App.  p.  51 ; 
R.  V.  Lord  Preston  (1st  Count),  4  St.  Tr.  p.  410;  12  St.  Tr.  645;  R.  v.  Rosewell, 
3  St.  Tr.  p.  947;  R.  v.  Cranbourne  et  al,  6  St.  Tr.  App.  p.  55;  R.  v.  Charnock,  4  St. 
Tr.  1377.  Holt,  C.  J.,  in  Cranbourne's  case  says  that  in  the  case  of  an  alien  from 
whom  only  local  allegiance  is  due,  "contra  naturalem  Dominum  suum"  should  not 
be  used  (4  St.  Tr.  at  p.  700),  and  this  is  approved  in  Foster's  Crown  Law,  p.  187. 

But,  leaving  the  technicality,  it  is  perfectly  plain  that  while  an  alien  enemy 
cannot  be  guilty  of  High  Treason  (of  this  class  at  least),  Calvin's  case,  7  Co.  Rep. 
1,  6  b.  cf  4  St.  Tr.  1182,  Forsyth  Cas.  Const.  Law.  200,  unless  he  accepts  British 
protection  during  the  war,  an  alien  friend  can.  R.  v.  De  la  Motte,  21  St.  Tr.  687. 
814,  and  see  the  recent  case  of  Dejager  v.  Attorney  General  Natal  (1907),  A.C.  326, 
also  3  Co.  Inst.,  4;  1  Hale  PI.  Crown  94;  Foster  Crim.  Law  185.  During  the  time  an 
alien  friend  is  within  the  realm  he  owes  local  allegiance,  and  High  Treason  may  be 
"contra  legeantiae  suae  debitum,"  as  in  the  case  of  a  subject,  "contra  Dominum 
suum." 

(17)  The  punishment  for  High  Treason  was,  until  comparatively  recent  years, 
gruesome  enough.     The  sentence  continued  in  the  prescribed  form  for  centuries: 

(1)  that  you  are  to  be  drawn  to  the  place  of  execution 

(2)  where  you  must  be  hanged  by  the  neck  but  not  till  you  are  dead,  for  you 
must  be  cut  down  alive 
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(3)  and  your  bowels  taken  out 

(4)  and  burned  before  your  face  (or  you  being  still  alive) 

(5)  then  your  head  must  be  severed  from  your  body 

(6)  which  must  be  di%'ided  into  four  parts,  and 

(7)  your  head  and  quarters  to  be  at  the  King's  disposal. 

It  is  probable  that  originally  there  was  no  interval  between  sentence  and  execution 
and  the  unhappy  con\nct  was  drawn  at  once  to  the  gallows;  but  at  least  as  early  as 
the  sixteenth  century  the  prisoner  was  ordered  first  to  be  taken  to  the  place  whence 
he  came  and  thence  to  the  place  of  execution.  Stanford's  "Les  Plees  del  Coron'' 
(dated  1560)  foil.  182.  182b. 

(1)  Even  in  quarters  usually  well  informed  there  is  occasionally  to  be  found  a 
misunderstanding  of  the  meaning  of  "drawn"  in  this  sentence.  It  is  supposed  to  be 
equivalent  to  "eviscerated,"  as  a  market  woman  "draws"  a  chicken.  It  really  means 
that  the  convict  is  to  be  dragged  to  the  gallows.  Originally  he  was  dragged  by  the 
heels  at  the.  horse's  tail  over  the  rough  and  filthy  ground,  which  sometimes  killed  the 
%-ictim.  Sometimes,  as  in  the  case  of  William  Longbeard  in  1196,  rough  stones  were 
placed  in  the  road  to  make  the  transit  more  painful. 

But  humanity  was  not  wholly  dead,  and  we  find  sometimes  an  ox-hide,  some- 
times a  hurdle  spread  under  the  sufferer  by  friars  or  others.  Mr.  Justice  Shaw  in 
1340  forbade  this  in  a  peculiarly  atrocious  case  of  a  servant  killing  his  former  master. 

The  "common  oxhide"  became  an  institution,  and  it  later  gave  way  to  the 
hurdle.  From  contemporary  woodcuts  it  appears  that  the  hurdle  was  of  wicker,  flat 
and  oblong,  about  seven  by  four  feet.  The  prisoner  was  bound  in  it,  feet  toward  the 
horse,  which  was  attached  to  the  hurdle  and  drew  it  along  like  a  stone-boat.  Later  the 
sledge  came  into  use,  although  the  word  "hurdle"  was  used  to  denote  it,  and  by  the 
time  of  McLane  every  convict  who  was  to  be  drawn  to  the  gallows  had  a  "hurdle" 
to  ride  on. 

(2)  While  the  express  words  of  the  sentence  prohibited  hanging  until  death 
it  came  to  be  the  practice  to  allow  death  to  intervene  before  cutting  down.  This  was 
not  always  the  case,  as  when  Townley  was  executed  on  Kennington  Common  in 
July  1716  (See  R.  v.  Townley,  1746,  18  St.  Tr  829)  life  was  found  in  him  when  he 
was  cut  down  and  the  executioner  failing  to  kill  him  by  blows  on  the  chest,  immediately- 
cut  his  throat. 

(3)  While  sometimes  the  whole  of  the  viscera,  thoracic  and  abdominal,  were 
taken  out,  in  the  course  of  time,  in  most  cases  only  a  small  incision  was  made  and  a 
small  part  of  the  viscera  was  burnt. 

(4)  A  platform  was  placed  near  the  gallows  on  which  a  fire  was  lit  and  the 
entails  burnt. 

(5)  "The  Head  of  a  Traitor"  was  always  held  aloft  and  shown  to  the  spectators 
by  the  Executioner. 

(6)  While  originally  the  body  was  always  quartered  and  the  parts  usually 
sent  to  different  parts  of  the  Kingdom,  the  practice  grew  up  of  simply  nicking  the 
limbs  at  their  junction  with  the  trunk,  which  was  taken  as  a  symbolic  quartering. 

Sometimes  an  additional  monstrosity  was  added,  ementulation, — e.g.  William 
Wallace  the  Scottish  Patriot  suffered  thus: 

"Primo  per  plateas  Londonise  ad  caudas  equinas  tractus  usque  ad  patibulum 
altissimum  sibi  fabricatum,  quo  laqueo  siispensus,  postea  semivivus  dimissvus,  deinde 
abscisis  genitalibus  et  evisceratis  intestinis  ac  in  ignem  crematis,  demum  absciso 
capite  ac  trunco  in  quatuor  partes  secto,  caput  palo  super  pontem  Londoniae 
affigitur;  quadrifida  vero  membra  ad  partes  Scotiae  sunt  transmissa"  ("Flores 
Hist.,"  ed.  Luard,  iii.  124). 
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So  too  in  the  "Popish  Plot,"  Ireland,  Pickering,  Grove,  Langhorn  and  others 
were  sentenced  to  suffer  in  this  way,  while  Stayley,  Coleman,  Fitzharris  and  Plunket 
were  not.  Coke  sentenced  John  Owens,  alias  Collins,  to  this  in  1615;  there  does 
not  seem  to  be  any  explanation  of  why  it  was  ordered  in  some  cases  and  not  in  others 
wholly  parallel. 

Those  interested  will  find  the  whole  subject  discussed  at  length  in  Marks' 
"Tyburn  Tree,"  its  History  and  Annals,"  London,  Brown,  Langham  &  Co.,  n.d. 
(not  earlier  than  September  1908)  from  which  much  of  the  above  has  been  taken. 

The  case  of  Rex.  v.  Walcott  (1696)  Shower  127;  1  Eng.  Rep.  87,  may  be  noted. 
Thomas  Walcott  had  been  convicted  of  High  Treason  (he  took  part  in  the  Rye  House 
Plot,  1683),  and  was  executed  at  Tyburn.  His  sentence  ran:  "Quod  predictus 
Thomas  Walcott  ducatur  ad  Goalam  dicti  domini  Regis  de  Newgate  unde  venit 
et  ibidem  super  Bigam  ponatur  et  abinde  usque  ad  furcas  de  Tyburn  trahatur  et 
ibidim  per  Collum  suspendatur  et  vivens  ad  terram  prosternatur,  et  quod  secreta 
membra  ejus  amputa(n)tur  et  interiora  sua  extra  ventrem  suum  capiantur  et  in  ignem 
ponantur  et  ibidem  comburentur,  et  quod  caput  ejus  amputetur,  quodque  corpus 
ejus  in  quatuor  partes  dividatur  et  illae  ponantur  ubi  Dominus  Rex  eas  assignare 
voluit." 

Twelve  years  afterwards  the  attainrier  consequent  upon  this  judgment  was 
reversed  on  writ  of  error  by  the  Court  of  King's  Bench,  and  in  1696  this  reversal 
was  affirmed  in  Dom.  Proc. — the  Sole  ground  being  that  the  words  "ipse  vivente" 
were  omitted  after  "comburentur"  and  no  words  used  which  would  be  tantamount, 
such  as  "en  son  view."  To  the  argument  that  it  would  be  impossible  to  burn  a  man's 
bowels  when  he  was  alive  it  was  answered"Tradition  saith  that  Harrison  one  of  the 
Regicides  did  mount  himself  and  give  the  Executioner  a  Box  on  the  Ear  after  his 
Body  was  opened."  The  whole  report  is  replete  with  learning  on  this  horrible 
subject. 

The  Imperial  Act  of  1814,  54  Geo.  Ill,  cap.  146,  altered  the  punishment  to 
(1)  drawing  on  a  hurdle  (2)  hanging  by  the  neck  till  dead  (3)  the  head  cut  off,  and 
(4)  the  body  quartered.  33  and  34  Vic,  cap.  23,  sec.  31  substituted  hanging  simply. 
In  Canada  we  already  had  made  that  provision  (1868)  31  Vic,  cap.,  69  sec.  4). 

(18)  This  is  a  very  puzzling  case,  not  that  the  evidence  is  weak  or  conflicting, 
for  it  is  not,  but  in  respect  of  the  conclusion  to  be  drawn  as  to  the  real  facts,  which 
the  evidence  rather  clouds  than  discloses. 

Much  in  the  address  of  McLane  at  his  trial  and  his  execution  would  lead  one  to 
suspect  that  he  was  a  religious  monomaniac.  His  prayer  during  the  address  to  the 
jury  reminds  one  of  some  scenes  at  the  trial  of  Guiteau,  the  assassin  of  President 
Garfield,  and  his  "I  long  to  be  with  my  Jesus"  is  not  unHke  Guiteau's  "I  am  going 
to  the  Lordy."  But  the  religious  enthusiast  does  not  deny  his  act;  he  admits  it, 
glories  in  it,  justifies  it  by  Divine  command  laid  upon  him. 

McLane  had  none  of  the  cunning  of  the  insane;  rather  the  simplemindedness  of 
the  semi-imbecile.  He  went  almost  openly  to  those  whom  he  desired  to  seduce — 
after  obtaining  a  promise  not  to  reveal  what  he  should  say  (sometimes  insisting 
upon  an  oath,  which  any  man  of  sense  should  know  might  be  broken  almost  as  soon 
as  made)  he  divulged  to  several  his  purpose  to  bring  about  a  revolution.  Such  dis- 
closures are  generally  made  by  real  conspirators  only  after  long  intercourse  and 
much  opportunity  of  judging  how  faithfully  their  secret  would  be  kept.  McLane 
took  no  such  precautions,  but  disclosed  to  perfect  strangers  the  most  dangerous 
secrets.  And  yet  this  was  not  wholly  without  system;  those  selected  were  such  as 
he  might  expect  would  help  him. 
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For  example,  Barnard  said  "He  mentioned  some  circumstances  that  happened 
to  me  before  I  came  into  this  Pro\-ince  to  reside,  by  which  I  knew  that  he  had  taken 
some  pains  to  find  me  out."  Gushing  does  not  seem  to  have  repulsed  him  decidedly; 
he  concealed  his  name,  and  when  they  parted  it  was  expected  that  McLane  would 
send  to  see  him  in  the  spring  a  man  who  would  be  known  by  Gushing  to  be  McLane's 
agent  by  his  saying  that  he  had  come  to  talk  over  family  matters.  Ghandonet  had 
left  Ganada  in  1776  with  the  American  troops  and  become  an  American  citizen,  and 
had  since  been  compelled  to  leave  Lower  Ganada  as  an  alien.  Butterfield  was  an 
American  citizen  and  did  become  an  accomplice,  as  the  Attorney  General  had  to 
admit.  Frichette  was  a  French  Canadian  who  did  assist  McLane  in  such  a  way  as 
that  he  might  have  been  himself  found  guilty  of  treason;  and  Black  had  been  impris- 
oned two  >ears  before  and  might  therefore  be  considered  disaffected  toward  the 
Government. 

These  facts  seem  to  show  that  the  plan  was  carefully  concocted  by  someone 
and  that  the  persons  to  be  approached  had  been  selected.  Moreover,  it  was  proved 
to  a  demonstration  that  he  enquired  for  Ghandonet,  sent  for  Frichette,  and  went  to 
Quebec  purposely  to  meet  Black. 

This,  as  well  as  his  address  to  the  jury,  prevents  us  from  coming  to  the  conclusion 
that  the  talk  of  revolution,  etc.,  was  only  talk,  the  bluster  of  a  weak  man  who  wished 
to  make  himself  out  a  man  of  mystery  and  power.  There  have  been  instances  of 
men  in  drink,  or  even  sober,  boasting  of  crimes  they  never  committed.  For  example, 
in  early  Upper  Ganada  a  Member  of  Parliament,  Issac  Swayzie,  was  wont  when  in 
liquor  to  boast  of  having  taken  part  in  the  kidnapping  and  murder  of  Morgan  the 
recreant  Freemason;  but  when  arrested  on  the  charge  he  repudiated  all  his  former 
statements,  and  it  is  as  certain  as  an>'thing  can  be  that  he  had  nothing  to  do  with  the 
-crin.e. 

But  McLane  denied,  in  a  half-hearted  way  indeed,  ever  making  the  statements 
attributed  to  him;  he  did  not  admit  them  and  say  they  were  mere  talk  and  brag. 

The  letter  alleged  to  be  signed  by  Adet  depends  upon  McLane's  statements 
alone,  but  his  account  at  the  trial  is  wholly  incredible.  It  seems  likely  that  Adet 
did  give  him  such  a  letter;  and  the  form  it  took  is  not  unusual  in  conspiracies. 

What  to  my  mind  is  the  strongest  evidence  against  any  conclusion  but  real 
guilt  is  the  money  found  on  McLane.  On  his  story  he  was  bankrupt  and  afraid 
of  his  creditors.  He  does  not  sfeem  to  have  had  any  private  means;  and  yet,  when 
arrested  in  Quebec,  he  had  one  hundred  and  forty  dollars,  mostly  in  American 
quarter  dollars.  He  was  travelling  around  nearly  half  a  year  in  Lower  Ganada  and 
in  Vermont  near  the  line,  occasionally  at  least  paying  out  money,  and  the  source  of  the 
necessary  money  is  not  disclosed.  It  is  fair  to  conclude  that  he  was  supplied  with 
money  by  someone  interested  in  the  work  upon  which  he  was  engaged;  and  no  other 
is  so  likely  as  the  enthusiast  Adet,  to  whom  nothing  was  of  \-alue  compared  with  the 
glor>'  of  France. 

It  seems  probable  that  Ad^t  did  employ  the  foolish  McLane  to  make  enquiries 
as  to  the  temper  of  the  French  Canadian  people  and  to  tamper  with  their  loyalty 
to  the  British  Grown.  He  never  denied  the  charge,  so  far  as  is  known,  and  he  was 
a  man  who  would  not  hesitate  to  employ  and  glory  in  any  means  to  attain  what  he 
thought  was  a  laudable  end.  That  McLane  was  not  of  strong  mind  was  no  objection; 
he  would  be  the  more  bold;  and  boldness  might  win  the  day. 

There  is  no  reason  to  fear  that  in  this  case  there  was  any  miscarriage  of  justice; 
and  a  perusal  of  the  shorthand  notes  of  the  trial  will  prove  to  the  lawyer  that  the 
proceedings  were  conducted  with  the  utmost  fairness  and  decorum,  and  that  no 
other  verdict  was  possible. 
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Gagnon,  in  the  second  volume  of  his  "Essai  de  BibHographie  Canadienne" 
(Montreal,  1913)  at  p.  185,  mentions  this  English  version  of  the  Report  of  this  trial 
and  in  his  first  volume,  Quebec,  1895,  at  p.  318,  mentions  a  French  version  as  follows: 

"2315.  McLane,  Le /proces  de  David  McLane /pour  haute  trahison  /devant  /une 
cour  speciale  D'oyer/et  Terminer /k  Quebec /le  7eme  juillet  1797 .  /QuSbec:  flmprimS 
eta  vendre  chez  J.  Neilson  /1797.  22  p.  in-8. 

"Proces  politique  dont  la  sentence  sera  tou jours  consideree  d'une  grande  cruaute. 
McLane,  recemment  arrive  des  fitats-Unis,  ne  s'etait  pas  suffisamment  surveille 
dans  ses  conversations  sur  les  choses  de  la  politique;  il  fut  denonce  comme  travaillant 
a  annexer  le  Canada  aux  fitats-Unis.  II  fut  condamne  par  le  juge  Osgood  a  etr'e. 
pendu  par  le  col;  mais  non  jusqu'a  ce  que  mort  s'ensuive,  car  vous  devez  etre  ouvert 
en  vie,  et  vos  entrailles  arrachees  et  brulees  sous  vos  yeux,  alors  votre  tSte  sera 
separee  de  votre  corps,  qui  doit  etre  divise  en  quatre  parties,  etc.  Que  le  Seigneur  ait 
pitie  de  votre  &me. 

"Ce  pauvre  McLane  fut  execute  sur  les  glacis,  suivant  le  programme  d'Osgood, 
a  peu  pres  a  I'endroit  ou  se  trouve  aujourd'hui  la  nouvelle  maison  des  Soeurs  Crises, 
a  I'extremite  Est  des  rues  Richelieu  et  d'Aiguillon,  dans  le  haut  de  la  Cote  a  Cotton." 
■    Gagnon's  note  is  interesting.     I  translate: 

"A  political  prosecution,  the  sentence  in  which  will  always  be  considered  one  of 
great  creulty.  McLane,  recently  come  from  the  United  States,  was  not  suilficiently 
guarded  in  his  conversation  concerning  political  aflfairs.  He  was  denounced  as 
endeavoring  to  annex  Canada  to  the  United  States.  He  was  sentenced  by  Judge 
Osgood  (e)  'to  be  hanged  by  the  neck,  but  not  until  you  are  dead,  for  you  must  be 
cut  open  alive,  your  entrails  taken  out  and  burned  before  your  eyes,  then  your  head 
separated  from  your  body  and  the  body  divided  into  four  parts  &c.  &c.  And  may 
the  Lord  have  mercy  on  your  soul.' 

"Poor  McLane  was  executed  on  the  glacis  in  accordance  with  Osgood(e)'s 
sentence,  near  the  place  where  now  stands  the  new  building  of  the  Grey  Nuns,  at  the 
eastern  extremity  of  Richelieu  and  d'Aiguillon  Streets  on  the  summit  of  la  Cote  a 
Cotton." 

This  is  not  a  very  good  specimen  of  a  literary  note;  the  facts  are  misstated  and 
the  connotation  is  misleading: 

(1)  McLane — ^unless  all  the  evidence  was  false,  and  even  he  did  not  contend 
that — plotted  in  the  United  States  against  British  rule  in  Canada,  and  he  came  to 
Canada  purposely  to  further  the  plot. 

(2)  His  words  were  not  simply  incautious  statements  concerning  political  (or 
State)  affairs  in  Canada,  but  direct  persuasion  addressed  to  persons  thought  to  be 
disaffected    toward    Britain. 

(3)  His  object  was  not  the  annexation  of  Canada  to  the  United  States,  (which 
might  possibly  be  regarded  as  a  venial  offence  in  an  American)  but  to  substitute  a 
foreign  power — that  of  France — for  that  of  Britain,  a  project  which  should  have 
been  as  abhorient  to  an  American  as  to  an  Englishman. 

(4)  He  was  not  charged  with  endeavoring  to  annex  Canada  to  the  United 
States,  but  with  his  real  oflfence. 

(5)  The  sentence  was  the  only  sentence  which  the  existing  law  of  Quebec  per- 
mitted in  cases  of  treason.  The  Legislature  of  Lower  Canada  had  not  changed  it  in 
in  its  five  years  of  existence — and  it  was  not  changed  till  long  after.  If  it  was  cruel, 
it  was  the  cruelty  of  the  Common  Law,  which  no  one,  judge  or  other,  had  any  power 
to  alter.  The  punishment  must  needs  be  public,  as  were  all  executions  for  half  a 
century  after  this  date.  It  is  one  of  my  earliest  recollections  seeing  from  my  father's 
house  the  crowds  around  the  Cobourg  jail,  covering  fences,  trees  and  elevations,  some 
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of  them  coming  from  more  than  30  miles  distant  before  daybreak,  so  as  not  to  miss 
the  spectacle  of  a  hanging. 

There  was  no  cruelty  (so  far  as  appears)  in  the  arrest  or  imprisonment  of  McLane. 
He  had  a  fair  trial,  and  no  jury  could  do  other  than  con\-ict.  The  presiding  Judge 
pronounced  the  only  sentence  known  to  the  law  and  possible  for  him.  The  drawing 
to  the  gallows  was  a  very  common  sight  in  London  then  and  for  long  after;  and  the 
executioner  was  not  cruel;  he  mercifully  evaded  the  law  by  allowing  McLane  to  hang 
until  he  was  dead  (the  "drop"  which  breaks  the  neck  though  it  had  been  tried  was 
not  in  common  use  till  long  after  this  time.) 

What  is  to  be  the  punishment  for  treason  will  depend  upon  the  \-iew  taken  of 
the  object  of  punishment,  but  one  guilty  of  this  crime  should  not  complain  of  the 
most  severe  form  of  punishment.  He  has  undertaken  to  originate  or  continue  civil 
conflict,  which  strikes  at  the  root  of  all  authority  and  may  be  expected  to  bring  wounds 
agony  and  death  to  hundreds  and  thousands. 

-  The  English  punishment  for  treason  was  brutal,  but  less  so  than  that  of  most 
nations.  Torture,  breaking  at  the  wheel,  dismemberment  by  wild  horses  and  the  like, 
were  excluded.  Of  course  our  milder  age  would  not  permit  even  such  horrors  as  were 
a  commonplace  of  old:  but  even  in  her  worst  days  England  could  net  have  endured 
the  sight  of 

"Luke's  iron  crown  and  Damien's  bed  of  steel." 

I  do  not  think  that  anyone  whose  opinion  is  of  value  will  ever  differentiate 
this  case  of  treason  from  those  before  it  or  near  the  time,  and  charge  great  or  unusual 
cruelty  here. 


Address  of  Hon.  Mr.  Justice 
William  Eenwick  Riddell 
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ADDRESS  OF  HON.  MR.  JUSTICE  WILLIAM 
RENWICK  RIDDELL 

On  this,  my  second  visit  to  Washington  at  a  meeting 
of  this  Society,  I  feel  myself  to  be  here  rather  in  a  dual 
capacity.  One  of  these  capacities  I  filled  the  other 
evening  when  I  unloaded  on  a  long-suffering  audience 
"collections  and  recollections"  concerning  the  arbitra- 
tions between  the  United  States,  on  the  one  hand,  and 
Great  Britain  (including  Canada)  on  the  other.  That 
was  assisting,  in  some  degree,  I  hope  the  objects  for  which 
this  Society  was  organized  and  is  being  carried  on. 

The  other  and  more  pleasant  function  which  I  have 
to  perform,  I  propose  to  perform  in  my  weak  way  this 
evening.  That  is,  to  bring  to  you  the  good  wishes  and 
greetings  of  your  kindred  Commonwealth  to  the  north. 

My  friends  here  from  lands  large  or  small,  as  the  case 
may  be,  will  not  understand  me  as  intending  to  depre- 
ciate or  belittle  their  countries,  of  which  they  are  so 
justly  proud,  when  I  devote  my  attention  to  a  great 
extent  to  your  country  and  to  mine. 

I  do  not  feel  myself  a  foreigner  in  the  United  States. 
After  the  closing  of  my  court  in  Osgoode  Hall,  in  Toronto, 
I  can  take  a  train  and  be,  in  the  morning,  in  another 
Canadian  city;  and,  being  a  lawyer — because  although 
I  am  a  judge  I  have  not  ceased  to  be  a  lawyer;  I  am 
not  like  the  other  judge  who,  when  he  received  Her 
Majesty's  patent  appointing  him  to  the  bench,  at  once 
proceeded  to  sell  his  library  and  buy  a  new  gun — being 
still  a  lawyer,  like  all  lawyers  on  a  holiday  I  go  to  the 
court  as  actors  on  a  holiday  go  to  the  theatre.    I  see 
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the  Union  Jack,  under  which  I  was  bom,  and  under 
which  I  have  lived  the  greater  part  of  my  life,  floating 
over  the  court  room  in  the  same  way  it  does  over  Osgoode 
Hall  in  Toronto.  I  see  the  judge  garbed  as  I  am  garbed 
when  I  am  sitting  on  the  bench.  I  see  the  King's  Counsel 
and  the  other  law>'ers  before  the  court.  Apparently 
everything  is  precisely  the  same  as  it  is  in  my  court; 
but  wait  a  moment.  Someone  begins  to  speak.  The 
language  is  not  the  language  which  I  learned  at  my 
mother's  knee,  but  another  language,  as  ancient,  if  you 
like,  more  euphonious,  if  you  please,  but  it  is  not  the 
English  language.  And  the  law  however  scientific  and 
philosophical  is  not  based  on  the  Common  Law  of  England. 
But  suppose  I  go  the  other  way.  I  go  west  a  short 
distance,  and  perhaps  then  south  into  New  York  State 
or  into  Michigan.  I  go  into  a  court  room  over  which 
floats  another  flag,  different  from  mine  indeed,  but  a 
flag  with  which  I  have  been  familiar  all  my  life,  because 
I  was  born  and  brought  up  on  the  shore  of  Lake  Ontario; 
and  our  American  friends  visit  us  frequently — and  they 
never  allow  us  to  forget  the  Stars  and  Stripes  is  their 
flag.  It  is  a  flag  with  which  I  have  been  familiar  all  my 
life  and  which  I  look  upon  as  next  to  my  own.  I  enter 
a  court  room  and  I  see  a  judge  on  the  bench,  wearing  a 
different  garb,  it  is  true,  from  that  I  wear.  I  see  no 
King's  Counsel,  but  I  see  lawyers  there.  Sometimes  a 
lawyer  has  on  a  black  coat,  sometimes  he  has  not.  But 
I  listen  and  I  hear  familiar  accents.  I  hear  the  common 
law  of  England,  the  same  principles  of  decision,  the  very 
same  maxims  which  we  use.  I  hear  what  the  lawyers 
fondly  beheve  to  be  Latin,  pronounced  in  the  same  way 
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as  Latin  is  pronounced  in  my  country — if  I  hear  Latin 
pronounced  in  a  certain  way,  I  know  I  am  in  the  company 
of  common  law  lawyers,  and  that  I  am  certainly  not  in 
the  company  of  classical  scholars — the  Latin  is  pro- 
nounced precisely  the  same  way  as  it  is  pronounced  in  my 
court,  in  Osgoode  Hall;  and  I  feel  myself  absolutely  at 
home.  No  Canadian  can  ever  be  a  foreigner  in  a  land 
in  which  the  EngHsh  common  law  is  the  basis  of  decision 
and  the  English  language  is  the  language  of  the  people. 

Your  people  and  ours  are  practically  and  essentially 
one — one  in  origin,  one  in  language;  language  spoken  per- 
haps with  slightly  different  intonation,  but  there  is  no 
more  difference  between  the  intonation  of  Washington 
and  Ottawa  than  there  is  between  the  intonation  of 
Ottawa  and  Vancouver  and  Victoria;  we  Canadians  have 
the  American  pronunciation,  largely.  We  read  the  same 
masters,  and  have  the  same  sentiments — ^both  say: 

We  must  be  free  or  die,  who  speak  the  tongue 
That  Shakespeare  spake;  the  faith  and  morals  hold 
Which  Milton  held. 

We  are  all  one  people:  even  when  we  deplore  that 
difference  which  divided  us  a  hundred  years  ago,  that 
division  is  as  nothing  compared  with  the  centuries  of 
glorious  history,  the  centuries  of  glorious  literature, 
which  we  have  in  common.  That  division  in  the  past  is 
merely  skin  deep,  as  compared  with  our  essential  and 
fundamental  identity  and  unity. 

The  solidarity  of  the  English  speaking  races  is  grow- 
ing. It  is  based  not  only  on  identity  of  origin  and 
identity  of  language,  but  on  identity  of  institutions. 
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You  call  yourselves  a  republic,  and  you  at  all  times  have 
a  monarch  even  if  his  rule  is  not  for  life.  We  call  our- 
selves a  monarchy,  while  we  are  really  a  republic.  But 
after  all,  in  both  nations  the  majority  get  their  own  way 
ultimately,  one  way  or  the  other. 

Our  institutions  are  practically  the  same.  Our  views 
of  justice  and  right,  of  jurisprudence  and  honesty,  are 
practically  the  same;  and  these,  after  all,  are  what  make 
men  one,  what  make  men  feel  themselves  the  same 
people. 

Of  course  there  are  those  in  the  United  States  and  in 
Canada  who  are  of  different  lineage  and  of  different 
language  but  I  am  here  to  speak  to  Americans,  English 
speaking  Americans,  as  a  Canadian,  an  English  speaking 
Canadian.  That  sympathy,  that  solidarity  between  us 
has  been  helped  by  the  hundred  years  of  peace  through 
which  we  have  lived.  Let  no  man  persuade  you  that  the 
War  of  1812  has  had  anything  to  do  with  building  up  the 
respect  and  feeling  of  kindliness  and  familiarity,  the 
fraternity  between  the  two  peoples.  I  know  whereof  I 
speak;  I  know  Canadian  people,  I  venture  to  think,  as 
well  as  most  and  I  am  thoroughly  convinced  that  no 
small  part  of  the  ill  feeling  which  exists  on  my  side  of  the 
line  is  due  to  that  war  directly  or  indirectly.  Thank  Gk)d 
it  is  confined  to  a  comparatively  insignificant  number. 
Still,  there  is  ill  feeling.  You  will  find  people  on  my  side 
of  the  line  who  are  just  as  anxious  to  take  a  shot  at  the 
American  eagle  as  some  men  on  your  side  of  the  line  are  to 
twist  the  lion's  tail.  They  are  in  general  practically 
negligible  there;  but  you  can  hear  them  now  and  then. 

They  remind  me  of  the  farmer  who  made  a  contract 
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to  supply  a  restaurant  keeper  with  four  carloads  of  frogs. 
He  ultimately  brought  in  two  pails  full  and  said  those 
were  all  he  could  catch.  "But,"  said  the  restaurant 
keeper,  "you  promised  to  bring  me  four  carloads." 
"  Well, "  he  said,  "  I  thought  there  were  that  many  down 
in  the  swamp,  they  made  such  a  racket." 

These  people — ^fools  they  may  be  called  but  they 
are  worse  than  fools.  They  are  traitors  to  their 
country.  The  man  or  woman  who  tries  to  stir  up 
ill  feeling  and  strife  between  the  three  branches  of  the 
Enghsh  people  is  a  traitor  to  his  race,  I  care  not  whether 
he  lives  on  this  side  of  the  international  boundary  or 
the  other.  That  international  harmony  between  us  is 
going  to  have  no  small  effect  upon  the  peace  of  the  world. 
God  knows  something  is  needed  to  assist  in  bringing 
about  the  peace  of  the  world.  Dr.  Hill  has  spoken  not 
too  strongly  about  the  difficulties  in  the  way.  There 
have  been  those  who  were  working  and  bearing  the  bur- 
den and  heat  of  the  day  for  years  and  years  and  years, 
looking  forward  to  the  advent  of  peace  throughout  the 
world;  and  to  them  it  seems  very  little  nearer  than  it  was 
before. 

Peace  is  never  popular.  There  was  an  election  fought 
in  the  United  States  over  "54-40  or  fight,"  and  the 
gentleman  who  had  that  on  his  banners  succeeded  in 
being  elected  President  of  the  United  States.  There 
never  was  yet  an  election  fought  on  a  treaty  of  peace  or 
arbitration  treaty.  Peace  is  not  popular.  Peace  has  no 
prancing  steeds,  no  waving  banners,  no  glittering  swords, 
no  shining  helmets,  no  stirring  tunes.  Peace  is  as  gray 
and  drab  as  her  own  dove. 
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War  is  historic.  War  is  picturesque.  War  appeals  to 
sentiment.  War  appeals  to  taste.  War  appeals  to 
feeling.  War  appeals  to  the  lowest,  most  fundamental 
elements  of  human  nature. 

War  I  abhor; 

And  yet,  how  sweet 

The  sound  along  the  marching  street 

Of  drum  and  fife,  and  I  forget 

Wet  eyes  of  widows  and  forget 

Broken  old  mothers  and  the  whole 

Dark  butchery,  without  a  soul. 

Without  a  soul  save  this  bright  drink 
Of  heady  music  s\\eet  as  hell 
And  even  my  peace  abiding  feet 
Go  marching  down  the  marching  street. 
For  yonder,  yonder  goes  the  fife 
And  what  care  I  for  human  life? 
The  tears  fill  my  astonished  eyes, 
And  my  full  heart  is  like  to  break, 
And  yet  'tis  all  embannered  lies, — 
A  dream  these  little  dnunmers  make. 

Oh,  it  is  wickedness  to  clothe 

Yon  hideous,  grinning  thing  that  stalks 

Hidden  in  music,  like  a  queen 

That  in  the  garden  of  glory  walks, 

Till  good  men  love  the  thing  they  loathe. 

Art,  thou  hast  many  infamies, 

But  not  an  infamy  like  this. 

Art,  painting,  music,  poetty,  all  dignify  and  glorify 
war.  When  did  they,  except  perchance  in  some  droning 
oratorio,  speak  of  peace? 
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And  yet  the  leaven  is  working.  A  Presbyterian  pro- 
fessor of  theology  not  very  long  ago  said  to  me,  "Mr. 
Justice  Riddell,  I  am  thoroughly  in  accord  with  you  in 
your  views  concerning  peace;  but  what  good  are  you 
doing?  How  much  further  on  are  you  than  when  you 
started?"  I  said,  "My  dear  friend,  Christ  died  for 
sinners  many,  many  years  ago.  How  much  further  on 
was  the  Christian  religion  fifty  years  after  He  died  than 
it  was  when  He  died?" 

You  cannot  make  omelettes  without  breaking  eggs,  to 
start  off  with.  You  cannot  do  great  things  in  a  hurry. 
Everything  great  that  is  done  is  done  slowly,  quietly, 
peacefully.    But  it  is  working. 

Say  not  the  struggle  naught  availeth, 

The  labor  and  the  wounds  are  vain, 
The  enemy  faints  not  nor  faileth 

And  as  things  have  been  they  remain. 

If  hopes  are  dupes,  fears  may  be  liars. 

It  may  be  in  yon  smoke  concealed 
Your  comrades  chase,  e'en  now,  the  iBiers, 

And  but  for  you  possess  the  field. 

And  though  the  tired  waves  vainly  breaking 

Seem  here  no  painful  inch  to  gain. 
Far  back,  through  creeks  and  inlets  making 

Comes,  silent,  flooding  in,  the  main 

And  not  through  eastward  windows  only 
When  daylight  comes,  comes  in  the  light; 

In  front  the  sun  climbs  slow,  how  slowly, 
But  westward  lo,  the  land  is  bright. 
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It  is  working.  The  leaven  is  working.  The  measure 
of  meal  is  being  moved.  People  are  thinking;  and  once 
people  think,  there  is  an  end  of  war. 

Our  people,  my  people  and  yours,  as  I  have  said,  come 
from  the  same  stock.  More  than  a  hundred  years  ago, 
when  your  Revolution  became  successful,  there  were  hun- 
dreds and  thousands  of  splendid  Americans  who  came  into 
my  country,  Ontario,  Upper  Canada,  and  founded  Upper 
Canada.  Not  as  poor  suppliants  came  they  into  our 
Canadian  wilds,  but  with  head  erect,  and  fearless  eye, 
victorious  in  defeat,  keeping  their  faith  to  their  king.  As 
the  old  CavaUer  in  the  revolution  a  hundred  years  before 
kept  the  faith,  so  these  Cavaliers  in  the  new  revolution 
kept  their  faith,  and  came  into  Canada  as  British  sub- 
jects. They  brought  with  them  the  American  conception 
of  liberty,  which  was  the  same  Hberty  which  their  ances- 
tors had  brought  with  them  from  the  motherland.  Your 
conception  of  liberty  and  ours  is  the  same.  Your  and  my 
ancestors  determined  that  they  would  govern  themselves. 
That  is  part  of  the  genius  of  the  English  speaking  people, 
it  is  part  of  their  conception  of  the  fitness  of  things — they 
insist  that  they  will  govern  themselves,  whether  for  right 
or  for  wrong. 

I  have  always  said  that  when  the  farmers  drew  them- 
selves up  on  Bunker  Hill,  they  fought  not  for  the  Thir- 
teen Colonies  alone  but  for  Canada  and  Australia  and 
South  Africa  and  New  Zealand,  aye,  for  England  herself, 
for  all  of  England  that  is  worth  calling  England,  and  for 
all  that  made  the  British  Empire  worth  while.  Your 
people  and  mine  in  Canada  have  been  one;  your  people 
are  one  with  the  people  just  across  the  Atlantic,  a  few 
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days  sail.  Just  as  your  people  and  mine  are  one,  so  the 
English  people  and  you  and  we  all  constitute  one.  We 
understand  each  other. 

It  is  perfectly  impossible  to  make  a  non-English 
speaking  individual  understand  an  English  speaking 
people.  I  suppose  it  is  equally  impossible  for  us  to  under- 
stand the  French  or  the  Spanish  or  the  German  speaking 
people;  but  we  understand  each  other.  There  is  a  feeling 
among  us  that  we  do  understand  each  other,  that  we  are 
all  one,  and  we  each  know  what  the  other  will  do. 

In  a  town  in  the  south  of  France  there  is  a  beautiful 
sitting  monument  under  which  are  written  the  words 
"Sollicita  sed  non  turbata." 

"  Sollicita  sed  non  turbata" — anxious  but  not  troubled. 
Each  branch  of  the  Enghsh  speaking  people  looks  at  the 
other,  watching  with  interest  what  the  other  will  do,  but 
not  troubled  as  to  what  it  will  ultimately  do. 

We  have  heard  something  at  this  meeting  about  the 
Panama  Canal.  I  am  not  going  to  say  one  word  about  the 
rights  or  the  wrongs  of  the  Panama  Canal  matter.  The 
American  people  are  guardians  of  their  own  honor. 
They  will  hear  no  word  from  me  as  to  what  they  ought  to 
do  or  ought  not  to  do;  but  this  must  be  noticed  that  the 
English  people  on  the  one  hand  and  the  Canadian  people 
on  the  other  hand,  with  a  few  negligible  exceptions, 
have  been  perfectly  calm  about  the  matter,  being  quite 
certain  that  in  the  long  run  the  American  people  will  do 
that  which  is  right.  We  are  solicitous  as  to  what  they 
will  do,  but  not  troubled  about  the  ultimate  result. 

So  in  Mexico.  The  dealing  with  Mexico  by  President 
Wilson  has  not  been  without  interest  to  other  nations  of 


RIDDELL  399 

the  world.  They  have  been  solicitous.  Britain  has 
been  solicitous.  Canada  has  been  solicitous.  There  are 
millions  of  Canadian  capital  in  Mexico  today.  I  know 
we  are  said  to  be  a  poor  people,  but  we  can  invest  in 
Mexico.  There  has  been  no  word  of  interference  with 
what  Mr.  Wilson  would  do.  Nobody  knew  what  he 
would  do  except  himself,  and  perhaps  he  did  not  know — 
at  all  events  he  did  not  tell  anybody.  But  while  nobody 
knew  what  he  was  going  to  do,  Britain  and  Canada  were 
perfectly  confident,  perfectly  satisfied — solicitous,  anx- 
ious, as  to  what  you  will  do,  but  not  "turbatae,"  feeling 
that  you  will  do  that  which  is  right.  It  was  the  same  way 
the  other  day  when  the  British  men-of-war  were  ordered 
to  Mexico.  The  American  people  were  not  in  the  shght- 
est  degree  troubled.  Notwithstanding  what  some  news- 
papers on  this  side  of  the  Atlantic  and  some  on  the  other 
side  have  said  as  to  what  the  intention  of  Britain  was,  the 
American  people  had  no  fear  whatever  that  there  was 
going  to  be  any  interference  on  the  part  of  Great  Britain 
with  what  the  American  President  saw  fit  to  do.  The 
American  people  were  not  entirely  indifferent — Britain 
still  has  a  fleet — they  were  solicitous,  if  you  will,  **sed 
non  turbata. " 

The  peoples  understand  each  other.  They  know  that 
ultimately  each  branch  of  the  people  will  do  that  which 
is  essentially  just.  Whether  the  Panama  matter  is  to 
be  settled  in  the  way  referred  to  by  our  friend  Dr.  Hannis 
Taylor  last  evening,  I  do  not  know.  Frankly,  I  do  not 
care.  It  is  not  a  matter  of  any  very  great  importance  one 
way  or  the  other.  What  is  of  importance  is  that  the 
American  people  shaU  do  that  which  is  right — that  they 
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shall  do  that  which  is  right  in  the  eye  of  the  world,  and 
particularly  in  the  eye  of  their  brethren  across  the  sea 
and  to  the  North. 

I  have  always  thought  that  these  two  nations  are 
bound  to  stand  side  by  side  more  than  they  have  done 
even  in  the  past.  Must  they  not?  Who  is  to  do  God's 
work?  Who  is  to  take  up  the  white  man's  burden? 
No  word  shall  come  from  me  against  that  magnificent 
German  nation  from  whom  we  have  derived  in  Canada 
no  small  part  of  our  strength.  They  are  magnificent  men 
in  a  magnificent  nation;  but  Germany  is  looking  always 
to  the  southwestern  frontier. 

France  has  been  more  than  once  the  leader  in  civili- 
zation. France  has  all  she  can  do  to  look  after  herself. 
She  is  looking  to  her  northeastern  frontier. 

We  know  how  Austria  is  divided.  Russia  has  her 
own  serf  problem.  Italy  is  not  yet  orientated  after  a 
war  with  Turkey.  Can  small  nations  help  us,  anxious 
as  they  are,  splendid  nations  as  they  are,  whether  in 
South  America,  Central  America  or  elsewhere? 

The  cry  of  the  slave,  the  cry  of  the  oppressed  goes  up 
to  the  throne  of  God  every  day;  the  tears  of  the  afflicted 
water  His  footstool  every  hour.  Who  then,  my  friends, 
will  still  the  one  and  wipe  away  the  other,  if  these  two  na- 
tions do  not  join  hand  and  hand  and  do  God's  work? 
They  are  the  only  nations  which  can  do  it.  They  are  the 
nations  which,  please  God,  must  do  it. 

I  ask  for  no  treaty.  I  ask  for  no  formal  union. 
There  is  that  which  is  stronger  than  any  parchment 
bond.  There  is  that  which  is  more  lasting  than  words 
written  by  pen  of  gold  or  steel.     It  is  the  moral  law;  and 
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the  law  which  proceeds  from  the  throne  of  God,  and  more 
certain  than  the  path  of  the  planets  around  the  sun,  is 
that  strong  moral  law  which  says  that  nations  derived 
from  the  same  source,  speaking  the  same  language, 
worshipping  the  same  God  under  the  same  form,  glory- 
ing in  their  centuries  of  splendid  history  in  common,  shall 
stand  and  march  and,  if  need  be,  fight  side  by  side  for 
justice  and  truth  and  righteousness.  It  is  to  that  union 
that  I  apply  the  words  of  your  household  poet: 

Sail  on,  O  Union,  strong  and  greati 
Humanity,  ■with  all  its  fears, 
With  all  the  hopes  of  future  years, 
Is  hanging  breathless  on  thy  fate! 

Sail  on,  nor  fear  to  breast  the  sea! 
Our  hearts,  our  hopes,  are  all  with  thee, 
Our  hearts,  our  hopes,  our  prayers,  our  tears. 
Our  faith  triumphant  o'er  our  fears, 
Are  all  with  thee, — are  all  with  thee! 

Please  God  the  day  may  soon  come. 
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our  Past  Masters'  Association,  I  am 
sure  that  influential  body  could  do 
much  to  remove  this  stain  upon  our 
reputation  in  Toronto. 

"Observer." 
Toronto,  June  29th,  19 16. 

,      FREEMASONRY   IN    THE 
I  PRESENT   CRISIS 

An  Address  Recently  Delivered 
Before  the  Victoria  Lodge,  No. 
474  (G.R.C.),  A.F.  &  A.M., 
Toronto,  Ont.,  by  William  Ren- 
wick  Riddell,  LL.D.,  etc..  Justice 
of  the  Supreme  Court  of  Ontario. 

The  world  is  in  the  crucible  and 
is  remaking.  Armageddon  has  come 
and  the  last  great  fight  is  in  pro- 
gress. Every  nation  must  declare 
itself  on  one  side  or  the  other  and 
must  show  its  sympathies  by  word 
or  by  deed  ;  every  institution  is  on 
trial  and  must  give  an  account  of 
itself,  of  its  principles,  its  precepts, 
its  tendencies. 

And  Masonry  cannot  escape  the 
test.  I  to-night  apply  the  touch- 
stone, use  the  test  tube,  the  furnace, 
the  balance — in  a  feeble  and  human 
way  and  with  feeble  and  human 
powers,  thoroughly  recognizing  my 
utter  fallibility,  I  shall  write  upon 
her  wall  "  Mene,  mene,  tekel"  ;  and 
then,  with  you,  consider  whether 
"Upharsin"  is  to  follow. 

I  have  no  great  concern  with  the 
history  of  Masonry ;  much  of  it 
mythical  as  all  unwritten  history 
must  be,  much  of  it  trivial  as  is  the 
early  history  of  every  land  and  every 
ancient  institution.  No  doubt,  as 
man  retains  in  his  body  and,  indeed 
it  may  be,  in  his  mind,  the  remains 
of  organs,  instincts,  which  belong 
to  the  earlier  history  of  the  species, 
as  we  still  retain  in  our  law,  the 
remains,  relics,  of  the  customs  of  our 
ancestors,  Celt,  Saxon,  Norman,  or 
their  masters,  the  Roman,  whether 
military  or  clerical,  so  in   Masonry 


are  the  remains,  relics,  of  an  earlier 
state,  a  state  more  wedded  to  mys- 
tery, fonder  of  ceremonial,  charmed 
with  ritual,  addicted  to  the  bizarre 
and  the  surprising.  Were  it  not  for 
our  native  conservatism,  our_  dis- 
like to  "remove  the  ancient  land- 
marks," there  are  matters  in  our 
beloved  Order  which  we  might  de- 
sire to  see  changed  ;  there  are  oaths 
which  could  with  advantage  lose 
some  of  their  gruesomeness,  some 
of  the  "  f rightfulness  "  of  the  penalty 
invoked  for  breach  of  them  ;  there 
are  charges  which  are  in  some  parts 
not  only  of  doubtful  or  of  no  utility 
but  even  positively  misleading  in  the 
light  of  modern  discovery  and 
thought  ;  there  is  much  which  is 
based  upon  what  we  should  now 
consider  a  wrong  view  of  the  aim 
and  end  of  Masonry,  its  real  sig- 
nificance as  a  worldwide  organiza- 
tion and  its  true  place  in  society. 
Much  there  is  which  we  owe  to  the 
parent  body  adopting  the  views  of 
William  Preston,  one  of  the  most 
ardent  of  Masons,  thoughtful  of 
scholars  and  whole-souled  lovers  of 
his  land  and  his  brethren,  but  in 
many  things  not  much  in  advance 
of  his  day — and  that  day  was  a  cen- 
tury ago. 

What  I  examine  is  Masonry  of 
the  present,  the  active,  living  organ- 
ism with  vigorous  life  and  vigorous 
shoots,  though  amongst  them  may 
perchance  be  found  an  occasional 
dying  branch  or  one  already  be- 
come decayed,  a  branch  which  the 
tree  shot  forth  in  its  earlier  days, 
which  did  its  work  for  its  period  but 
which  in  the  course  of  time  has  be- 
come withered  and  useless,  it  cum- 
bers the  parent  stock  and  might  well 
be  pruned  away  and  cast  into  the  fire. 
A  tree  is  judged  by  its  present  not 
by  its  past,  by  the  branches  which 
live,  not  by  the  occasional  one  which 
is  dead.  The  destruction  of  the  dead 
would  but   add  to    the    vigor    and 


22 


THL,  ivxASONIC  SUN 


usefulness  of  the  living,  would  but 
remove  an  obstacle  to  the  fullest  life 
and  fullest  development  of  a  noble 
tree. 

How,  then,  does  our  Order  stand 
in  the  present  in  reference  to  the 
greatest  of  all  struggles  ?  . 

The  murder  of  the  Archduke  at 
Sarajevo,  of  which  at  one  time  so 
much  was  made,  is  now  almost  for- 
gotten ;  every  one  now  knows,  every 
one  now  admits,  that  it  was  the  mer- 
est of  pretences  for  this  terrible  war. 
The  war  had  been  in  preparation  for 
a  generation  ;  both  subjectively  and 
objectively  the  German  nation  had 
been  made  ready  for  it.  Commerce, 
diplomacy,  religion  itself  had  all 
been  pressed  into  service — the  Ger- 
man merchant  was  the  German  spy, 
the  German  diplomat  or  ambas- 
sador was  (as  he  is)  the  centre  of 
German  intrigue,  the  German  mis- 
sionary was  the  German  emissary  to 
stir  up  hatred  against  the  coming 
enemy  amongst  the  non-Christian 
natives  and  those  converted  to  his 
form  of  Christianity.  The  army 
was  ready  to  the  last  button  ; 
canon,  machine  gun,  rifle,  all  were 
prepared ;  uniform,  equipment,  field- 
hospital,  field-kitchen,  everywhere 
at  hand  ;  shot  and  shell  in  over- 
whelming abundance.  All  this  was 
prudence,  the  foresight  of  a  govern- 
ment which  knew  what  it  wanted, 
knew  what  was  necessary  for  its 
purpose  and  had  ample  means  to 
provide  everything,  however  large 
and  however  costly. 

The  mind  of  the  German  was  pre- 
pared— the  monstrous  doctrine  of 
the  superman,  the  being  of  the  class 
above  the  rest  of  humanity,  who 
might,  indeed,  be  courteous  and 
might,  indeed,  owe  some  duty  to 
his  equal,  a  member  of  his  own  class, 
but  who  owed  neither  duty  nor  cour- 
tesy to  the  ordinary  human  being — 
was  taught  and  insisted  upon  in  the 
schools  and  universities,  in  the  press 


and  in  the  pulpit  of  that  central 
empire.  That  the  German  was  the 
superman  was  of  course  ;  that  the 
man  of  every  nation  was  his  inferior 
followed  as  a  natural  consequence. 

Now  every  nation  has  its  own 
"kultur"  of  which  it  is  proud,  its 
own  self-esteem  and  self-conceit,  its 
own  idea  of  its  superiority  to  any 
other.  The  Greek  called  all  those 
who  did  not  speak  their  language 
Barbaroi — barbarians,  stammering, 
non-articulate,  rude,  uncultured,  in- 
ferior creatures;  The  proud  Roman 
imitated  the  Greek,  and  the  ItaHan 
his  ancestor  the  Roman — all  peoples 
have  thought  themselves  better  than 
all  others.  At  least  in  modern  times 
this  self-esteem  has  been  in  most  cases 
harmless,  amusing,  recognized  as 
baseless  by  the  best  and  highest  of 
each  people  themselves.  Prussia  is 
the  exception.  It  is  not  a  pose,  an 
affectation — the  Prussian  is  thor- 
oughly convinced,  as  sure  as  he  is 
of  his  own  existence,  that  he  is  the 
highest  type  of  humanity  which  has 
ever  come  upon  this  earth  ;  and 
that  there  can  be  no  higher.  All 
others  are  uncultured,  utterly  in- 
ferior, they  need  his  guidance  and  " 
governing  hand — he  must  crucify 
them  for  their  own  good  and  for  his 
own  glory.  Just  as  until  a  few  gen- 
erations ago  most  Southerners,  and 
even  now  some  Southerners,  looked 
and  look  upon  the  negro,  so  the 
Prussian  looked  upon  the  French- 
man and  the  Russian — they  had  no 
rights  which  he  was  bound  to  respect 
and  his  will  should  be  their  law  :  if 
he  had  the  power  he  would  impose 
it  upon  them  ;  if  not,  he  must  sub- 
mit to  the  inj,ustice  of  fate  till  a« 
favorable  opportunity  should  arise  J 
to  assert  his  rights.  A  striking  ex- 
ample of  what  Germany  boasts  as 
her  best  thought  is  to  be  found  in 
a  statement  to  a  religious  and  sup- 
posedly Christian  congregation.  We 
read  that 
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'Prof.  Rheinhold  Seeby,  who  teaches 
theology  in  the  University  of  Berlin,  said  in 
BerUn  Cathedral  :  'We  do  not  hate  our 
enemies.  We  obey  the  command  of  God, 
who  tells  us  to  love  them.  But  we  believe 
that  in  kilUng  them,  in  putting  them  to 
suffering,  in  biu-ning  their  houses,  in  in- 
vading their  territories,  we  simply  perform 
a  work  of  charity.  Divine  love  is  seen 
I  everywhere  in  the  world,  but  men  have  to 
suffer  for  their  salvation.  Htiman  parents 
love  their  children,  yet  they  chastise  them. 
Germany  loves  other  nations,  and  when  she 
punishes  them  it  is  for  their  good."  ' 

Freemasonry    knows    no    distinc- 
tion of  race  or  color.     Some  organi- 
zations there  are  which  debar  from 
their  membership  those  not  of  the 
Caucasian  race,  "white"  men — that, 
they   have    a    perfect   right   to    do. 
Every  body  of  men  have  a  right  to 
decide  who  may  and  who  may  not 
join  them,  with  whom  they  will  and 
with  whom  they  will  not  associate — 
that    is    their    affair,    and    no    one 
has    any   right    to    complain    or  to 
criticize.     All  men  are  born  free  and 
equal,   but   "equal"   means   "equal 
before  the  law" — and  nothing  more. 
Masonry  holds  with  the  apostle 
that  God  hath  made  of  one  blood 
all  nations  of  men  for  to  dwell  on  all 
the  face  of  the  earth.    She  holds  that 
man  is  man  and  that  no  people  are 
so  superior  to  all  others  that  they 
may  interfere   with    the    rights    of 
any    other,    that  they    may  under- 
take to  compel  any  other  to  regard 
and  follow  their  views  of  conduct. 
Masonry  rightly  abhors  the  thought 
that  one  man  may  force  his  will  upon 
another,  and  that  any  man  may  be 
prevented  from  being,  becoming  and 
remaining  a  free  agent. 

The  Prussian  conception,  too, 
necessarily  involves  the  utter  sub- 
mission of  the  individual  to  the 
State,  the  destruction  of  individual- 
ity, of  individual  opinion  and  judg- 
ment in  all  that  pertains  to  the 
state.  There  must  in  their  system 
needs  be  a  governing  class  which 
rules,  whose  business  it  is  to  rule, 
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Dealers 
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ALL  steam  boilers  built  in,  or  entering 
the  Province  of  Ontario,  and  boilers 
exchanged  or  repaired  are  subject 
to  Government  Inspection  as  prescribed 
in  the  Steam    Boilers  Act,  3  George  V., 
C.  61. 

Before  any  work  of  repair  or  altera- 
tion is  commenced  on  any  boiler,  notice 
must  be  sent  to  the  Department  stating 
the  nature  and  extent  of  the  repairs  or 
alterations  proposed  to  be  made.  If  the 
Chief  Inspector  should  consider  such 
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character,  the  boiler  must  be  inspected 
in  accordance  vith  the  Regulations  by 
an  Inspector  authorized  under  the  Act. 

All  communications  should  be  addressed 
to  the  Steam  Boiler  Branch,  Depai-tment 
of  Public  Works,  Parliament  Buildings, 
Toronto. 

HON.  FINLEY  G.  MACDIARMID 
Minister  of  Public  Works. 

D.  M.  MEDCALF 
Chief  Inspector  of  Steam  Boilers 


responsible  not  to  the  ruled  but  to 
the  Supreme  Lord,  who  also  is  a 
necessary  part  of  such  a  system. 

The  Prussian  cannot  understand 
that  theory  of  citizenship  which  calls 
upon  the  citizen  to  decide  as  the  right 
or  wrong,  the  wisdom  or  unwisdom 
of  laws,  rules,  regulations.  The  pri- 
vate individual  has  nothing  to  do 
with  the  laws  but  to  obey  them  (as 
an  English  prelate  years  ago  said  of 
the  EngHsh  common  people).  All 
laws  and  regulations  are  provided 
bv  those  whose  business  it  is.  Die 
Obrigkeit,  which  has  its  heavy  hand 
on  every  institution  and  every  per- 
son in  the  whole  Empire. 

The  Prussian  king,  the  German 
Kaiser,  repudiates,  as  he  must  re- 
pudiate, the  thought  that  he  is  re- 
sponsible to  his  people.  His  auto- 
cratic ancestor  nearly  seventy  years 
ago  refused  the  emperorship  of  Ger- 
many when  it  was  offered  to  him  in 
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the  name  of  the  people  of  Germany. 
He  would  not  accept  from  their  hands 
a  crown  which  he  must  needs  wear  as 
coming  from  them  and  therefore  to 
be  taken  away  by  them  at  their  will. 
The  Kaiser  was  foreordained  to  be 
emperor,  to  God  alone  he  owes  his 
throne,  to  God  alone  is  he  respon- 
sible, his  people  have  no  political 
rights  which  he  is  bound  to  respect, 
the  constitution  is  not  the  work 
of  the  people  but  the  gift  of  the 
king.  It  is  not  alone  lese  majeste 
but  it  is  blasphemy  to  raise  the 
voice  against  the  Lord's  anointed. 
It  is  not  without  significance  that 
Krause,  the  greatest  of  the  German 
writers  on  Freemasonry,  teaches 
that  it  is  for  the  state  to  work  out 
the  perfection  of  the  individual  and 
of  society. 

In  our  system  the  individual  does 
not  exist  for  the  State  and  as  an 
instrument  for  the  advancement  of 
the  State — the  State  exists  for  the  in- 
dividual and  as  an  instrument  for  the 
advancement  of  the  individual.  True 
it  is  that  during  the  present  colossal 
war,  Britain  is  more  and  more  learn- 
ing that  in  war  the  individual  must 
give  way  to  the  needs  of  the  State, 
that  the  forces  of  the  State  must  be 
mobilized,  systematized,  national- 
ized to  an  extent  in  her  history 
wholly  unheard  of.  Heretofore  the 
ordinary  Englishman  has  looked 
upon  a  war  as  something  to  be  paid 
for,  something  which  did  not  inter- 
fere with  his  daily  life,  occupation, 
amusement — or  anything  but  his 
pocket.  The  individualism  which 
runs  through  our  whole  thought  and 
system  induced  him  to  say,    "Let 


those  fight  who  are  wilHng  to  fight, 
I  shall  pay."  Even  in  that  war 
which  was  thought  so  terrible  in  its 
time,  when  it  seemed  almost  as 
though  the  sun  of  the  Empire  would 
go  down  in  blood,  when  hundreds 
of  our  gallant  Canadians  were  fight- 
ing and  suffering  and  dying  on  the 
plains  of  South  Africa,  and  the 
mother  country  was,  as  she  thought, 
straining  every  nerve — the  ordinary 
Englishman,  Scotsman,  Irishman 
had  not  his  usual  routine  of  business 
study  or  pleasure  dislocated.  He 
paid  a  little  more  taxes,  was  a  little 
less  luxurious  perhaps,  but  that  was 
all. 

In  the  face  of  the  present  peril, 
Britain  knows  her  very  Hfe  is  at 
stake.  It  is  not  whether  she  will 
have  an  increase  or  decrease  in  her 
commerce,  it  is  not  whether  her 
splendid  career  in  Africa  and  else- 
where is  to  be  checked,  whether  she, 
the  greatest  secular  agency  for  good 
the  world  ever  saw,  is  to  be  ham- 
pered in  her  beneficent  work,  but 
whether  she  is  to  live  as  a  free 
nation.  She  is,  then,  awakened  to 
the  tremendous  fact  that  now  it  is 
not  a  question  of  placing  the  bank 
account  of  the  citizen  at  the  com- 
mand of  the  State,  the  man  and 
woman  must  place  themselves  at  its 
disposal  with  all  their  powers,  phy- 
sical and  mental  as  well  as  financial. 

But  this  is  in  time  of  war  and  in 
order  "to  fight  the  devil  with  fire." 
It  is  recognized  that  this  is  not  the 
normal  state,  that  it  will  not  con- 
tinue in  its  entirety  when  peace  is 
confirmed  as  it  must  be  some  day. 
Britain  may  never  again  be  the 
easygoing,  trustful,  complaisant  na- 
tion, generous  to  competitors  for 
the  world's  trade,  thinking  no  evil 
of  others,  which  she  was — but  so 
long  as  Britain  is  Britain,  her  sub- 
jects will  be  free,  free  to  live  their 
own  lives  without  State  compulsion 
or  State  supervision.     Her  subjects 
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will  insist  that  she  exists  for  them, 
not  they  for  her.  It  is  not  for  the 
State  but  for  the  individual  to  work 
out  salvation  for  individual  and 
State. 

So,  too,  our  King  owes  his  throne 
not  to  the  grace  of  God  (the  official 
title  to  the  contrary  notwithstand- 
ing), but  to  an  Act  of  Parliament — 
and  that  Act  of  Parliament  might 
be  repealed  at  any  time.  In  other 
words  the  power  of  the  King  comes 
from  the  people  :  the  power  of  the 
Kaiser  does  not. 

In  Freemasonry,  there  are  Mas- 
ters and  Grand  Masters.  None  of 
these  derives  his  position  from  God 
(except  as  we  all  are  in  the  place 
God  intends  us  to  occupy).  Every 
one  of  them  is  chosen  by  his  fellows, 
he  owes  his  position  to  his  fellows 
and  he  is  responsible  to  his  fellows. 
He  is  not  above  the  law,  he  is  under 
the  law  and  his  acts  have  validity 
only  if  they  are  in  accordance  with 
the   law. 

Freemasonry  does  not  make  Free- 
masonry an  end  in  itself.     It  recog- 
nizes that  it  exists  for  Freemasons 
and    through    Freemasons    for    the 
good  of  the  world  :  and,  recognizing 
that  the   State   has  its   true  place, 
a     most     important     place,     Free- 
masonry   does    not    and    never    did 
acknowledge  that  the  State  has  the 
right    to    the    implicit    and    servile 
\   obedience  of  citizens,  and  certainly 
)  it  never  recognized  and  never  will 
I   recognize  that  any   mere   man  has 
been,  is,  or  can  be  commissioned  by 
God  to  impose  obedience  upon  the 
'    world  or  any  part  of  it  or  to  govern  it 
I   without  its  free  and  wilUng  consent. 
'        Masonry  admits  none  superior  to 
her  own  members  ;   but  at  the  same 
time   she   claims   no   superiority   to 
others  ;   nor  does  she  antagonize,  at 
least    intentionally,    any    who    are 
doing  the  right. 

I  have  always  thought  it  a  calam- 
ity that  fraternal  relations  were  ever 
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severed  with  the  Grand  Orient  of 
France.  I  am  not  sure  that  the 
alleged  reason  was  the  real  and 
only  reason  for  the  breaking  of  the 
brotherly  tie — I  think  it  was  not. 
But  however  that  may  be,  it  is 
not  too  much  to  hope — and  certainly 
it  is  not  too  much  to  wish — that  the 
heroic  valor  of  men  of  the  Grand 
Orient  on  the  bloody  fields  of  France 
and  Flanders  may  show  that  a 
French  Freemason  is  a  man — and 
with  a  man,  no  Freemason  can  refuse 
to  fellowship. 

It  is  sometimes  said  that  Ma- 
sonry is  antagonistic  to  the  Church 
of  Rome.  If  that  were  so,  I  should 
not  be  addressing  you.  There  may 
be  organizations  whose  objects  or 
one  of  whose  objects  can  fairly  be 
said  to  be  opposition  to  Roman 
Catholicism.  Masonry  is  not  one 
of  these.  She  has  no  antipathy  to 
the  Catholic.  She  opens  her  doors 
wide  to  the  CathoHc.  She  ignores 
the  opposition  of  the  Church  of 
Rome  and  refuses  to  allow  herself 
to  be  placed  in  a  false  position.  It 
may  be  that  from  the  point  of  view 
of  his  Church,  no  Catholic  can  be- 
come a  Freemason  and  remain  a 
CathoUc.  I  do  not  know, — that  de- 
pends upon  the  rules  of  the  Church 
with  which  I  am  not  familiar  ;  but 
from  the  point  of  view  of  his  Order, 
a  Freemason  may  become  a  Catholic 
and  remain  a  Freemason — that  de- 
pends upon  the  laws  of  Freemasonry, 
with  which  I  am. 

To  return  to  our  subject.  As  a 
necessary  consequence  of  the  Prus- 


26 


THE  MASONIC  SUN 


-—n 


The  AVONMORE 

$ctbate  l^ottl 
276  Jarvis  Street,  TORONTO,  Ont. 

(Cor.  of  Gerrard  St.) 

American  Plan,  $1.26,  $1.S0  a  Day 

Special  Weekly  Rates  to  Permanent  Guests 

Tel.  Main  2621  WM.  GRAY,  Manager 


sian  theory,  when  the  State  com- 
posed of  supermen  desires  anything, 
it  must  have  it.  No  bargain  pre- 
viously made  can  be  considered 
binding.  Every  treaty  becomes  a 
scrap  of  paper  when  it  seems  profit- 
able for  the  State  of  supermen  so  to 
consider  it.  A  Belgium  standing  in 
the  way  of  a  successful  drive  by 
Prussia  is  trodden  under  foot,  rav- 
aged, destroyed,  its  people  tortured 
and  butchered.  The  command, ' '  the 
innocent  and  righteous  slay  thou 
not"  is  laughed  to  scorn,  and  the 
unutterable  meanness  is  perpetrated 
and  gloried  in,  of  blackening  the 
character  of  the  innocent  that  some 
sort  of  justification  may  be  made 
to  appear  for  all  this  devilishness. 
It  needs  not  that  I  should  remind 
Masons  of  the  sanctity  with  which 
their  institution  clothes  a  promise, 
the  tenderness  it  teaches  towards 
the  weak,  the  imperative  command 
it  gives  to  protect  the  innocent.  No 
true  Freemason  could  have  per- 
petrated the  awful  infamy  of  Bel- 
gium— an  infamy  which  will  stain 
the  escutcheon  of  Germany  till  time 
shall  be  no  more  and  which  will 
weight  her  down  to  the  hell  of  the 
oppressor,  the  liar,  the  thief  and 
the  murderer. 

And  what  of  the  conduct  of 
Britain  ?  Even  Germany  admitted 
at  first,  that  Britain  did  all  that  she 
could  to  prevent  the  outbreak  of 
war  ;  until  Germany  saw  that 
Britain  would  not  play  the  part  of 
the  contract-breaker,  would  not  as- 
sent to  the  infamous  propositions 
of  Germany,  even  Germany  gave 
Britain  high  praise,  and  justly  so. 
Of  course,  when  the  full  extent  of 


German  treachery  and  ambition  was 
disclosed  and  Britain  took  her  stand 
for  the  right,  the  tune  was  changed 
and  Germany  tried  to  throw  upon 
her  some  part  if  not  the  whole  of  the 
blame  for  the  war.  No  one  believes 
Germany — except  a  few  Germans 
at  home  or  abroad,  if  even  they. 
Britain  did  all  that  was  humanly 
possible,  all  that  Germany  would 
permit  her  to  do  to  avoid  this  fearful 
conflict — but  in  vain.  And  when 
the  voice  of  wronged  Belgium  came 
across  the  channel,  imploring  the 
fulfilment  of  the  promise  of  assist- 
ance, Britain  sprang  to  arms  as  one 
man  to  defend  the  innocent  and 
succor  the  unfortunate. 

With  which  cause  does  Masonry 
sympathize  ?  With  the  "blond 
beast,"  trampling  all  in  his  way, 
sparing  nor  old  nor  young,  nor  man 
nor  woman,  nor  priest  nor  layman — 
laying  waste  and  destroying  garden 
and  field  and  church  and  cottage — 
levying  a  toll  of  blood  and  agony 
and  death  and  worse  than  death — 
or  the  new  St.  George  against  fearful 
odds  rushing  to  defend  the  innocent 
and  destroy  the  monster  ?  To  ask 
the  question  is  to  answer  it.  And 
if  actions  speak  louder  than  words, 
let  the  tens  of  thousands  of  dollars 
sent  by  the  Masons  of  the  Grand 
Register  of  Canada  in  this  one 
province  of  Ontario,  to  King  Albert 
of  Belgium,  give  answer  in  clarion 
note. 

And  our  Canada,  the  brightest 
gem  in  Britannia's  crown,  the  home 
of  millions  of  free  and  happy  subjects 
of  Britain's  King  and  her  own,  what 
more  has  she  to  say  ?  Proudly  she 
throws  herself  into  the  fray  ;  loving 
peace,  hating  war — for  with  us  war 
is  no  national  sacrament — we  are  not 
ashamed  to  be  at  war  but  proud 
that  we  may  take  our  share  of  the 
burden  of  supporting  and  defending 
democracy  and  justice.  But  the 
other  day  I  had  a  letter  from  an 
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American  friend,  in  which  he  said  : 
"I  want  to  assure  you  of  the  sym- 
pathy which  we  Americans  have 
for  you  Canadians  in  this  titanic 
war."  I  sat  down  immediately  and 
wrote  :  "I  thank  you  for  American 
sympathy  for  us  in  this  war.  Are 
,you  quite  sure  you  do  not  mean 
envy?"  I  had  no  reply  for  some 
days,  and  then  it  came  :  "Yes,  I 
do  mean  envy."  What  freeborn 
man  but  must  exult  in  the  chance 
to  strike  a  blow  for  freedom  ?  What 
redblooded  native  or  resident  of  this 
continent  but  must  be  proud  to  be 
allowed  to  assist  the  best  in  the  other 
hemisphere  in  the  defeat  of  the 
worst  enemy  to  mankind  either 
hemisphere  has  ever  seen  ? 

Canada  has  found  her  soul,  never 
to  lose  it.  She  has  voluntarily  taken 
her  stand,  and  come  weal,  come  woe, 
she  cannot  be  moved  from  it.  Cana- 
dian IMasons  unanimously  approve 
her  course,  and  there  can  be  no  true 
Mason  who  does  not.  I  do  not  need 
to  tell  Masons  that  Masonry  stands 
now  as  she  always  did  for  freedom, 
poUtical  as  well  as  social  and  reh- 
gious. 

And  Masonry,  too,  loves  peace, 
but  she  recognizes  that  in  July, 
19 14,  peace  could  not  be  the  part  of 
Britain  or  of  Canada  \\'ithout  the 
loss  of  honor.  I  do  not  mean  the 
kind  of  honor  which  is  supposed  to 
flow  from  military  prowess,  from 
naval  victory,  from  mighty  armies 
or  crowded  marts,  but  that  honor 
which  consists  in  freedom,  in  keep- 
ing pledged  faith,  in  protecting  the 
weak  and  the  innocent.  Peace  was 
impossible  unless  Britain  was  willing 
to  debase  herself,  fling  aside  as 
not  worth  retaining  the  splendid 
name  she  had  made  by  centuries 
of  effort,  sometimes  mistaken  per- 
haps, but  in  the  main  for  the  right 
—unless  she  ignored  her  real  posi- 
tion in  the  world  won  at  such  cost 
a  hundred    years    ago.     And    now 


we  hear  rumors  of  peace.  Long  ago 
it  was  confidently  prophesied  by 
those  who  knew  Germany  that  once 
she  found  her  course  checked,  once 
the  tide  began  to  turn  against  her 
arms,  she  would  begin  to  whimper 
about  peace.  She  would  express  her 
desire  for  an  honorable  peace,  and 
endeavor  to  throw  the  blame  for  a 
continuation  of  war  upon  the  Allies 
and  especially  upon  Britain.  That 
prophecy  has  been  fulfilled  to  the 
letter.  Germany  has  failed  in  her 
tiger-spring,  time  is  against  her,  her 
resources  dwindle,  her  men  die,  she 
knows  her  end  near — and  just  as 
foretold,  she  whines.  Lying,  she 
began  the  war,  blaming  Britain  for 
it  ;  lying,  she  desires  to  end  the 
war,  blaming  Britain  because  she 
cannot  end  it  in  her  own  way. 

It  is  idle  crying  peace,  peace,  when 
there  is  no  peace.  There  can  be  no 
peace  now.  Were  the  Allies  to  con- 
sent to  peace  on  any  such  terms  as 
the  Prussian  desires,  it  would  simply 
give  time  for  him  to  gather  muni- 
tions of  war,  raise  further  troops, 
increase  his  na\'3%  and  await  a  fav- 
orable opportunity  to  strike.  He 
would  at  once  by  lying  and  fraud, 
stir  up  suspicion  between  the  Allies, 
he  would  set  one  proud  nation 
against  another,  for  I  say  deliber- 
ately that  every  nation  knows  facts 
about  all  the  other  nations  sufficient, 
if  adroitly  and  unscrupulously  used, 
to  rouse  angry  passion  and  to  justify 
any  nation  declaring  war  against  any 
other  if  it  is  seeking  for  a  pretext. 

Now,  when  Britain  and  France, 
Russia  and  Italy  and  Japan  are  at 
one,  nothing  can  prevent  Germany's 
overwhelming:  defeat.     That  would 
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not  be  certain  if  France  were  de- 
tached or  Russia,  perhaps,  nor  if 
Italy  or  Japan  were  on  Germany's 
side. 

Another  score  of  years,  or  two 
score,  or  more,  the  world  would  be 
watching  the  treacherous  giant — 
whose  word  is  as  naught,  whose 
heart  is  of  stone,  whose  conscience 
is  seared  as  with  a  hot  iron — pre- 
paring, preparing,  at  first  with 
obsequious  and  pretended  friendli- 
ness and  frankness,  then  becoming 
more  and  more  confident,  and  as  a 
consequence  more  and  more  insolent. 
"  Can  the  Ethiopian  change  his  skin 
or  the  leopard  his  spots  ?  then  may 
ye  also  do  good,  that  are  accustomed 
to  do  evil."  The  Prussian  spirit  is 
as  natural  and  necessary  to  the  Prus- 
sian as  the  dark  skin  to  the  Ethiopian 
or  the  spots  to  the  leopard.  The 
sword  soon  begins  again  to  rattle  in 
the  scabbard,  shining  armor  is  again 
the  glorified  costume  of  Germania, 
Attila  and  his  Huns  again  the  object 
of  admiration,  held  up  as  an  ex- 
ample to  follow.  And  when  the 
right  time  comes,  when  "der  Tag" 
is  arrived,  then  the  bound  of  the 
beast  of  prey,  fearing  nothing  in- 
deed, but  sparing  nothing,  the  super- 
man run  amok. 

Better  fight  it  out  now  once  and 
for  all.  Better  this  generation  suffer 
more  and  longer  than  that  the  next 
and  the  next  and  the  next  should 
share  our  Gethsemane.  Some  time 
the  horrible  spirit  must  be  dom- 
inated, the  spectre  laid  ;  and  there 
is  no  time  like  the  present.  Freedom 
and  democracy  must  eventually  con- 
quer and  bear  beneficent  sway — let 
that,  most  devoutly  to  be  wished 
for,  come  as  soon  as  possible.  Let 
us  clear  out  of  the  way  the  fiend  of 
militarism  that  the  world  may  settle 
down  to  the  ways  of  peace,  every 
nation  large  and  small  may  work 
out  its  own  destiny  without  the 
eternal  fear   of  brutal  interference 


and  domination  by  the  power  which 
has  made  itself  the  very  nightmare 
of  the  world.  So  long  as  Germany 
is  not  beaten  down  in  arms  or  so 
long  as  she  does  not  repent  her  pre- 
sent state  of  mind,  it  will  be  impos- 
sible that  the  nations  can  "beat 
their  swords  into  ploughshares,  and 
their  spears  into  reaping  hooks,  that 
nation  shall  not  lift  up  sword  against 
nation,  neither  shall  they  learn  war 
any  more." 

Masonry,  free  and  democratic, 
cannot  but  uphold  the  hands  of  those 
who  are  bringing  on  a  real  peace,  a 
lasting  peace,  based  as  it  must  be 
and  can  only  be  on  the  signal  and 
utter  defeat  of  the  Hun  who  desires 
neither  freedom  for  others  nor  demo- 
cracy for  himself.  "If  Germany 
conquers  nothing  else  in  God's  world 
matters." 

Or  if  this  be  not  the  position 
of  Masonry,  "  Mene,  mene,  tekel, 
Upharsin":  she  is  weighed  in  the 
balances  and  found  wanting,  and 
her  kingdom  must  be  divided  anti 
given  to  others  more  worthy. 

This  shall  not  be.  Masonry  will 
stand  for  the  right,  give  of  her 
means  for  the  right,  give  of  her  sons 
for  the  right.  Serene  she  will  wait, 
caring  for  no  wind  or  tide  of  sea,  in 
the  sure  and  certain  hope  that  right 
will  prevail. 

ZETLAND  MASONIC  CHOIR 

Letters  from  Bro.  Rudyard  Kipling 

and  Lady  Hughes 

At  the  solicitation  of  Bro.  John 
F.  Hollo  way,  for  years  a  member  of 
the  choir  of  Zetland  Lodge,  Toronto, 
but  now  of  Lindsay,  and  the  officers 
of  the  109th  Battalion  of  Lindsay 
and  Haliburton,  C.E.F.,  the  Choir 
journeyed  to  Lindsay  in  March  in 
a  Private  Car  arid  gave  a  Patriotic 
concert  under  the  patronage  of  Lady 
Hughes. 

Two  poems,  written  by  a  member 
of  the  Choir  were  used  on  the  pro- 
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FREEMASONRY   IN    THE 
PRESENT  CRISIS 

An  Address  Recently  Delivered 
Before  the  Victoria  Lodge,  No. 
474  (G.R.C.),  A.F.  &  A.M., 
TToronto,  Ont.,  by  William  Ren- 
wick  Riddell,  LL.D.,  etc..  Justice 
of  the  Supreme  Court  of  Ontario. 

I  The  worid  is  in  the  crucible  and 
is  remaking.  Armageddon  has  come 
and  the  last  great  fight  is  in  pro- 
gress. Every  nation  must  declare 
itself  on  one  side  or  the  other  and 
must  show  its  sympathies  by  word 
or  by  deed  ;  every  institution  is  on 
trial  and  must  give  an  account  of 
itself,  of  its  principles,  its  precepts, 
its  tendencies. 

And  Masonry  cannot  escape  the 
test.  I  to-night  apply  the  touch- 
stone, use  the  test  tube,  the  furnace, 
the  balance — in  a  feeble  and  human 
way  and  with  feeble  and  human 
powers,  thoroughly  recognizing  my 
utter  falUbility,  I  shall  write  upon 
her  wall  "Mene,  mene,  tekel"  ;  and 
then,  with  you,  consider  whether 
"Upharsin"  is  to  follow. 

I  have  no  great  concern  with  the 
history  of  Masonry ;  much  of  it 
mythical  as  all  unwritten  history 
must  be,  much  of  it  trivial  as  is  the 
early  history  of  every  land  and  every 
ancient  institution.  No  doubt,  as 
man  retains  in  his  body  and,  indeed 
it  may  be,  in  his  mind,  the  remains 
of  organs,  instincts,  which  belong 
to  the  earlier  history  of  the  species, 
as  we  still  retain  in  our  law,  the 
remains,  relics,  of  the  customs  of  our 
ancestors,  Celt,  Saxon,  Norman,  or 
their  masters,  the  Roman,  whether 
mihtary  or  clerical,  so  in  Masonry 
are  the  remains,  reUcs,  of  an  earUer 
state,  a  state  more  wedded  to  mys- 
tery, fonder  of  ceremonial,  charmed 
with  ritual,  addicted  to  the  bizarre 
and  the  surprising.  Were  it  not  for 
our  native  conservatism,  our  dis- 
llike  to  "remove  the  ancient  land- 
I marks,"   there   are   matters  in   our 


beloved  Order  which  we  might  de- 
sire to  see  changed  ;  there  are  oaths 
which  could  with  advantage  lose 
some  of  their  gruesomeness,  some 
of  the  "  f rightfulness  "  of  the  penalty 
invoked  for  breach  of  them  ;  there 
are  charges  which  are  in  some  parts 
not  only  of  doubtful  or  of  no  utility 
but  even  positively  misleading  in  the 
light  of  modern  discovery  and 
thought  ;  there  is  much  which  is 
based  upon  what  we  should  now 
consider  a  wrong  view  of  the  aim 
and  end  of  Masonry,  its  real  sig- 
nificance as  a  worldwide  organiza- 
tion and  its  true  place  in  society. 
Much  there  is  which  we  owe  to  the 
parent  body  adopting  the  views  of 
WilUam  Preston,  one  of  the  most 
ardent  of  Masons,  thoughtful  of 
scholars  and  whole-souled  lovers  of 
his  land  and  his  brethren,  but  in 
many  things  not  much  in  advance 
of  his  day — and  that  day  was  a  cen- 
tury ago. 

What  I  examine  is  Masonry  of 
the  present,  the  active,  living  organ- 
ism with  vigorous  life  and  vigorous 
shoots,  though  amongst  them  may 
perchance  be  found  an  occasional 
dying  branch  or  one  aheady  be- 
come decayed,  a  branch  which  the 
tree  shot  forth  in  its  earUer  days, 
which  did  its  work  for  its  period  but 
which  in  the  course  of  time  has  be- 
come withered  and  useless,  it  cum- 
bers the  parent  stock  and  might  well 
be  pruned  away  and  cast  into  the  fire. 
A  tree  is  judged  by  its  present  not 
by  its  past,  by  the  branches  which 
live,  not  by  the  occasional  one  which 
is  dead.  The  destruction  of  the  dead 
would  but  add  to  the  vigor  and 
usefulness  of  the  living,  would  but 
remove  an  obstacle  to  the  fullest  life 
and  fullest  development  of  a  noble 
tree. 

How,  then,  does  our  Order  stand 
in  the  present  in  reference  to  the 
greatest  of  all  struggles  ? 

The  murder  of  the  Archduke  at 
Sarajevo,  of  which  at  one  time  so 
much  was  made,  is  now  almost  for- 
gotten ;  every  one  now  knows,  every 


one  now  admits,  that  it  was  the  mer- 
est of  pretences  for  this  terrible  war. 
The  war  had  been  in  preparation  for 
a  generation  ;  both  subjectively  and 
objectively  the  German  nation  had 
been  made  ready  for  it.  Commerce, 
diplomacy,  religion  itself  had  all 
been  pressed  into  service — the  Ger- 
man merchant  was  the  German  spy, 
the  German  diplomat  or  ambas- 
sador was  (as  he  is)  the  centre  of 
German  intrigue,  the  German  mis- 
sionary was  the  German  emissary  to 
stir  up  hatred  against  the  coming 
enemy  amongst  the  non- Christian 
natives  and  those  converted  to  his 
form  of  Christianity.  The  army 
was  ready  to  the  last  button  ; 
canon,  machine  gun,  rifle,  all  were 
prepared ;  uniform,  equipment,  field- 
hospital,  field-kitchen,  everywhere 
at  hand  ;  shot  and  shell  in  over- 
whelming abundance.  All  this  was 
prudence,  the  foresight  of  a  govern- 
ment which  knew  what  it  wanted, 
knew  what  was  necessary  for  its 
purpose  and  had  ample  means  to 
provide  everything,  however  large 
and  however  costly. 

The  mind  of  the  German  was  pre- 
pared— the  monstrous  doctrine  of 
the  superman,  the  being  of  the  class 
above  the  rest  of  humanity,  who 
might,  indeed,  be  courteous  and 
might,  indeed,  owe  some  duty  to 
his  equal,  a  member  of  his  own  class, 
but  who  owed  neither  duty  nor  cour- 
tesy to  the  ordinary  human  being — 
was  taught  and  insisted  upon  in  the 
schools  and  universities,  in  the  press 
and  in  the  pulpit  of  that  central 
empire.  That  the  German  was  the 
superman  was  of  course  ;  that  the 
man  of  every  nation  was  his  inferior 
followed  as  a  natural  consequence. 

Now  every  nation  has  its  own 
"kultur"  of  which  it  is  proud,  its 
own  self-esteem  and  self-conceit,  its 
own  idea  of  its  superiority  to  any 
other.  The  Greek  called  all  those 
who  did  not  speak  their  language 
Barbaroi — barbarians,  stammering, 
non-articulate,  rude,  uncultured,  in- 
ferior creatures.    The  proud  Roman 


imitated  the  Greek,  and  the  Italian 
his  ancestor  the  Roman — all  peoples 
have  thought  themselves  better  than 
all  others.  At  least  in  modern  times 
this  self-esteem  has  been  in  most  cases 
harmless,  amusing,  recognized  as 
baseless  by  the  best  and  highest  of 
each  people  themselves.  Prussia  is 
the  exception.  It  is  not  a  pose,  an 
affectation — the  Prussian  is  thor- 
oughly convinced,  as  sure  as .  he  is 
of  his  own  existence,  that  he  is  the 
highest  type  of  humanity  which  has 
ever  come  upon  this  earth  ;  and 
that  there  can  be  no  higher.  All 
others  are  uncultured,  utterly  in- 
ferior, they  need  his  guidance  and 
governing  hand — he  must  crucify 
them  for  their  own  good  and  for  his 
own  glory.  Just  as  until  a  few  gen- 
erations ago  most  Southerners,  and 
even  now  some  Southerners,  looked 
and  look  upon  the  negro,  so  the 
Prussian  looked  upon  the  French- 
man and  the  Russian — they  had  no 
rights  which  he  was  bound  to  respect 
and  his  will  should  be  their  law  :  if 
he  had  the  power  he  would  impose 
it  upon  them  ;  if  not,  he  must  sub- 
mit to  the  injustice  of  fate  till  a 
favorable  opportunity  should  arise 
to  assert  his  rights.  A  striking  ex- 
ample of  what  Germany  boasts  as 
her  best  thought  is  to  be  found  in 
a  statement  to  a  religious  and  sup- 
posedly Christian  congregation.  We 
read  that 

'Prof.  Rheinhold  Seeby,  who  teaches 
theology  in  the  University  of  Berlin,  said  in 
Berlin  Cathedral:  'We  do  not  hate  our 
enemies.  We  obey  the  command  of  God, 
who  tells  us  to  love  them.  But  we  believe 
that  in  kiUing  them,  in  putting  them  to 
suffering,  in  burning  their  houses,  in  in- 
vading their  territories,  we  simply  perform 
a  work  of  charity.  Divine  love  is  seen 
everywhere  in  the  world,  but  men  have  to 
suffer  for  their  salvation.  Human  parents 
love  their  children,  yet  they  chastise  them. 
Germany  loves  other  nations,  and  when  she 
punishes  them  it  is  for  their  good."  ' 

Freemasonry  knows  no  distinc- 
tion of  race  or  color.  Some  organi- 
zations there  are  which  debar  from 
their  membership  those  not  of  the 
Caucasian  race,  "white"  men — that, 
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they  have  a  perfect  right  to  do. 
Every  body  of  men  have  a  right  to 
decide  who  may  and  who  may  not 
join  them,  with  whom  they  will  and 
with  whom  they  will  not  associate — 
that  is  their  affair,  and  no  one 
has  any  right  to  complain  or  to 
criticize.  All  men  are  born  free  and 
equal,  but  "equal"  means  "equal 
before  the  law" — and  nothing  more. 
Masonry  holds  with  the  apostle 
that  God  hath  made  of  one  blood 
all  nations  of  men  for  to  dwell  on  all 
the  face  of  the  earth.  She  holds  that 
man  is  man  and  that  no  people  are 
so  superior  to  all  others  that  they 
may  interfere  with  the  rights  of 
any  other,  that  they  may  under- 
take to  compel  any  other  to  regard 
and  follow  their  views  of  conduct. 
Masonry  rightly  abhors  the  thought 
that  one  man  may  force  his  will  upon 
another,  and  that  any  man  may  be 
prevented  from  being,  becoming  and 
remaining  a  free  agent. 

The  Prussian  conception,  too, 
necessarily  involves  the  utter  sub- 
mission of  the  individual  to  the 
State,  the  destruction  of  individual- 
ity, of  individual  opinion  and  judg- 
ment in  all  that  pertains  to  the 
state.  There  must  in  their  system 
needs  be  a  governing  class  which 
rules,  whose  business  it  is  to  rule, 
responsible  not  to  the  ruled  but  to 
the  Supreme  Lord,  who  also  is  a 
necessary  part  of  such  a  system. 

The  Prussian  cannot  understand 
that  theory  of  citizenship  which  calls 
upon  the  citizen  to  decide  as  the  right 
or  wrong,  the  wisdom  or  unwisdom 
of  laws,  rules,  regulations.  The  pri- 
vate individual  has  nothing  to  do 
with  the  laws  but  to  obey  them  (as 
an  EngUsh  prelate  years  ago  said  of 
the  EngUsh  common  people).  All 
laws  and  regulations  are  provided 
by  those  whose  business  it  is.  Die 
Obrigkeit,  which  has  its  heavy  hand 
on  every  institution  and  every  per- 
son in  the  whole  Empire. 

The  Prussian  king,  the  German 
Kaiser,  repudiates,  as  he  must  re- 
pudiate, the  thought  that  he  is  re- 


sponsible to  his  people.  His  auto- 
cratic ancestor  nearly  seventy  years 
ago  refused  the  emperorship  of  Ger- 
many when  it  was  offered  to  him  in 
the  name  of  the  people  of  Germany. 
He  would  not  accept  from  their  hands 
a  crown  which  he  must  needs  wear  as 
coming  from  them  and  therefore  to 
be  taken  away  by  them  at  their  will. 
The  Kaiser  was  foreordained  to  be 
emperor,  to  God  alone  he  owes  his 
throne,  to  God  alone  is  he  respon- 
sible, his  people  have  no  poHtical 
rights  which  he  is  bound  to  respect, 
the  constitution  is  not  the  work 
of  the  people  but  the  gift  of  the 
king.  It  is  not  alone  Idse  majeste 
but  it  is  blasphemy  to  raise  the 
voice  against  the  Lord's  anointed. 
It  is  not  without  significance  that 
Krause,  the  greatest  of  the  German 
writers  on  Freemasonry,  teaches 
that  it  is  for  the  state  to  work  out 
the  perfection  of  the  indi\4dual  and 
of  society. 

In  our  system  the  individual  does 
not  exist  for  the  State  and  as  an 
instrument  for  the  advancement  of 
the  State — the  State  exists  for  the  in- 
dividual and  as  an  instrument  for  the 
advancement  of  the  individual.  True 
it  is  that  during  the  present  colossal 
war,  Britain  is  more  and  more  learn- 
ing that  in  war  the  individual  must 
give  way  to  the  needs  of  the  State, 
that  the  forces  of  the  State  must  be 
mobilized,  systematized,  national- 
ized to  an  extent  in  her  history 
wholly  unheard  of.  Heretofore  the 
ordinary  EngUshman  has  looked 
upon  a  w^ar  as  something  to  be  paid 
for,  something  which  did  not  inter- 
fere with  his  daily  life,  occupation, 
amusement — or  anything  but  his 
pocket.  The  individuaHsm  which 
runs  through  our  whole  thought  and 
system  induced  him  to  say,  "Let 
those  fight  who  are  willing  to  fight, 
I  shall  pay."  Even  in  that  war 
which  was  thought  so  terrible  in  its 
time,  when  it  seemed  almost  as 
though  the  sun  of  the  Empire  would 
go  down  in  blood,  when  hundreds 
of  our  gallant  Canadians  were  fight- 


ing  and  suffering  and  dying  on  the 
plains  of  South  Africa,  and  the 
mother  country  was,  as  she  thought, 
straining  every  nerve — the  ordinary 
Englishman,  Scotsman,  Irishman 
had  not  his  usual  routine  of  business 
study  or  pleasure  dislocated.  He 
paid  a  little  more  taxes,  was  a  little 
less  luxurious  perhaps,  but  that  was 
all. 

In  the  face  of  the  present  peril, 
Britain  knows  her  very  life  is  at 
stake.  It  is  not  whether  she  will 
have  an  increase  or  decrease  in  her 
commerce,  it  is  not  whether  her 
splendid  career  in  Africa  and  else- 
where is  to  be  checked,  whether  she, 
the  greatest  secular  agency  for  good 
the  world  ever  saw,  is  to  be  ham- 
pered in  her  beneficent  work,  but 
whether  she  is  to  live  as  a  free 
nation.  She  is,  then,  awakened  to 
the  tremendous  fact  that  now  it  is 
not  a  question  of  placing  the  bank 
account  of  the  citizen  at  the  com- 
mand of  the  State,  the  man  and 
woman  must  place  themselves  at  its 
disposal  with  all  their  powers,  phy- 
sical and  mental  as  well  as  financial. 

But  this  is  in  time  of  war  and  in 
order  "to  fight  the  devil  with  fire." 
It  is  recognized  that  this  is  not  the 
normal  state,  that  it  will  not  con- 
tinue in  its  entirety  when  peace  is 
confirmed  as  it  must  be  some  day. 
Britain  may  never  again  be  the 
easygoing,  trustful,  complaisant  na- 
tion, generous  to  competitors  for 
the  world's  trade,  thinking  no  evil 
of  others,  which  she  was — but  so 
long  as  Britain  is  Britain,  her  sub- 
jects will  be  free,  free  to  live  their 
own  lives  without  State  compulsion 
or  State  supervision.  Her  subjects 
will  insist  that  she  exists  for  them, 
not  they  for  her.  It  is  not  for  the 
State  but  for  the  individual  to  work 
out  salvation  for  individual  and 
State. 

So,  too,  our  King  owes  his  throne 
not  to  the  grace  of  God  (the  official 
title  to  the  contrary  notwithstand- 
ing), but  to  an  Act  of  Parliament — 
and  that  Act  of  Parliament  might 


be  repealed  at  any  time.  In  other 
words  the  power  of  the  King  comes 
from  the  people  :  the  power  of  the 
Kaiser  does  not. 

In  Freemasonry,  there  are  Mas- 
ters and  Grand  Masters.  None  of 
these  derives  his  position  from  God 
(except  as  we  all  are  in  the  place 
God  intends  us  to  occupy).  Every 
one  of  them  is  chosen  by  his  fellows, 
he  owes  his  position  to  his  fellows 
and  he  is  responsible  to  his  fellows. 
He  is  not  above  the  law,  he  is  under 
the  law  and  his  acts  have  validity 
only  if  they  are  in  accordance  with 
the  law. 

Freemasonry  does  not  make  Free- 
masonry an  end  in  itself.  It  recog- 
nizes that  it  exists  for  Freemasons 
and  through  Freemasons  for  the 
good  of  the  world  :  and,  recognizing 
that  the  State  has  its  true  place, 
a  most  important  place.  Free- 
masonry does  not  and  never  did 
acknowledge  that  the  State  has  the 
right  to  the  implicit  and  servile 
obedience  of  citizens,  and  certainly 
it  never  recognized  and  never  will 
recognize  that  any  mere  man  has 
been,  is,  or  can  be  commissioned  by 
God  to  impose  obedience  upon  the 
world  or  any  part  of  it  or  to  govern  it 
without  its  free  and  willing  consent. 

Masonry  admits  none  superior  to 
her  own  members  ;  but  at  the  same 
time  she  claims  no  superiority  to 
others  ;  nor  does  she  antagonize,  at 
least  intentionally,  any  who  are 
doing  the  right. 

I  have  always  thought  it  a  calam- 
ity that  fraternal  relations  were  ever 
severed  with  the  Grand  Orient  of 
France.  I  am  not  sure  that  the 
alleged  reason  was  the  real  and 
only  reason  for  the  breaking  of  the 
brotherly  tie — I  think  it  was  not. 
But  however  that  may  be,  it  is 
not  too  much  to  hope — and  certainly 
it  is  not  too  much  to  wish — that  the 
heroic  valor  of  men  of  the  Grand 
Orient  on  the  bloody  fields  of  France 
and  Flanders  may  show  that  a 
French  Freemason  is  a  man — and 


with  a  man,  no  Freemason  can  refuse 
to  fellowship. 

It  is  sometimes  said  that  Ma- 
sonry is  antagonistic  to  the  Church 
of  Rome.  If  that  were  so,  I  should 
not  be  addressing  you.  There  may 
be  organizations  whose  objects  or 
one  of  whose  objects  can  fairly  be 
said  to  be  opposition  to  Roman 
Catholicism.  Masonry  is  not  one 
of  these.  She  has  no  antipathy  to 
the  Catholic.  She  opens  her  doors 
wide  to  the  Catholic.  She  ignores 
the  opposition  of  the  Chm-ch  of 
Rome  and  refuses  to  allow  herself 
to  be  placed  in  a  false  position.  It 
may  be  that  from  the  point  of  view 
of  his  Church,  no  Catholic  can  be- 
come a  Freemason  and  remain  a 
Catholic.  I  do  not  know, — that  de- 
pends upon  the  rules  of  the  Church 
with  which  I  am  not  familiar  ;  but 
from  the  point  of  view  of  his  Order, 
a  Freemason  may  become  a  Catholic 
and  remain  a  Freemason — that  de- 
pends upon  the  laws  of  Freemasonry, 
with  which  I  am. 

To  return  to  our  subject.     As  a 
necessary  consequence  of  the  Prus- 
sian  theory,   when   the   State   com- 
posed of  supermen  desires  anything, 
I  it  must  have  it.     No  bargain  pre- 
I  viously    made    can    be    considered 
;  binding.     Every  treaty  becomes  a 
scrap  of  paper  when  it  seems  profit- 
able for  the  State  of  supermen  so  to 
consider  it.     A-  Belgium  standing  in 
the   way   of   a   successful   drive   by 
Prussia  is  trodden  under  foot,  rav- 
aged, destroyed,  its  people  tortured 
and  butchered.    The  command,  "the 
,  innocent    and    righteous    slay    thou 
not"  is  laughed  to  scorn,   and  the 
unutterable  meanness  is  perpetrated 
and   gloried   in,    of   blackening   the 
character  of  the  innocent  that  some 
I  sort  of  justification   may  be   made 
to  appear  for  all  this  devilishness. 
1  It  needs  not  that  I  should  remind 
Masons  of  the  sanctity  with  which 
their  institution  clothes  a  promise, 
1  the   tenderness   it   teaches   towards 
I  the  weak,  the  imperative  command 
j  it  gives  to  protect  the  innocent.    No 


true  Freemason  could  have  per- 
petrated the  awful  infamy  of  Bel- 
gium— an  infamy  which  will  stain 
the  escutcheon  of  Germany  till  time 
shall  be  no  more  and  which  will 
weight  her  down  to  the  hell  of  the 
oppressor,  the  liar,  the  thief  and 
the  murderer. 

And  what  of  the  conduct  of 
Britain  ?  Even  Germany  admitted 
at  first,  that  Britain  did  all  that  she 
could  to  prevent  the  outbreak  of 
war  ;  until  Germany  saw  that 
Britain  would  not  play  the  part  of 
the  contract-breaker,  would  not  as- 
sent to  the  infamous  propositions 
of  Germany,  even  Germany  gave 
Britain  high  praise,  and  justly  so. 
Of  course,  when  the  full  extent  of 
German  treachery  and  ambition  was 
disclosed  and  Britain  took  her  stand 
for  the  right,  the  tune  was  changed 
and  Germany  tried  to  throw  upon 
her  some  part  if  not  the  whole  of  the 
blame  for  the  war.  No  one  believes 
Germany — except  a  few  Germans 
at  home  or  abroad,  if  even  they. 
Britain  did  all  that  was  humanly 
possible,  all  that  Germany  would 
permit  her  to  do  to  avoid  this  fearful 
conflict — but  in  vain.  And  when 
the  voice  of  wronged  Belgium  came 
across  the  channel,  imploring  the 
fulfilment  of  the  promise  of  assist- 
ance, Britain  sprang  to  arms  as  one 
man  to  defend  the  innocent  and 
succor  the  unfortunate. 

With  which  cause  does  Masonry 
sympathize  ?  With  the  "blond 
beast,"  trampling  all  in  his  way, 
sparing  nor  old  nor  young,  nor  man 
nor  woman,  nor  priest  nor  layman — 
laying  waste  and  destroying  garden 
and  field  and  church  and  cottage — 
levying  a  toll  of  blood  and  agony 
and  death  and  worse  than  death — 
or  the  new  St.  George  against  fearful 
odds  rushing  to  defend  the  innocent 
and  destroy  the  monster  ?  To  ask 
the  question  is  to  answer  it.  And 
if  actions  speak  louder  than  words, 
let  the  tens  of  thousands  of  dollars 
sent  by  the  Masons  of  the  Grand 
Register    of    Canada    in    this   one 


province  of  Ontario,  to  King  Albert 
of  Belgium,  give  answer  in  clarion 
note. 

And  our  Canada,  the  brightest 
gem  in  Britannia's  crown,  the  home 
of  millions  of  free  and  happy  subjects 
of  Britain's  King  and  her  own,  what 
more  has  she  to  say  ?  Proudly  she 
throws  herself  into  the  fray  ;  loving 
peace,  hating  war — for  with  us  war 
is  no  national  sacrament — we  are  not 
ashamed  to  be  at  war  but  proud 
that  we  may  take  our  share  of  the 
burden  of  supporting  and  defending 
democracy  and  justice.  But  the 
other  day  I  had  a  letter  from  an 
American  friend,  in  which  he  said  : 
"I  want  to  assure  you  of  the  sym- 
pathy which  we  Americans  have 
for  you  Canadians  in  this  titanic 
war."  I  sat  down  immediately  and 
wrote  :  "I  thank  you  for  American 
sympathy  for  us  in  this  war.  Are 
you  quite  sure  you  do  not  mean 
envyf"  I  had  no  reply  for  some 
days,  and  then  it  came  :  "Yes,  I 
do  mean  envy."  What  freeborn 
man  but  must  exult  in  the  chance 
to  strike  a  blow  for  freedom  ?  What 
redblooded  native  or  resident  of  this 
continent  but  must  be  proud  to  be 
allowed  to  assist  the  best  in  the  other 
hemisphere  in  the  defeat  of  the 
worst  enemy  to  mankind  either 
hemisphere  has  ever  seen  ? 

Canada  has  found  her  soul,  never 
to  lose  it.  She  has  voluntarily  taken 
her  stand,  and  come  weal,  come  woe, 
she  cannot  be  moved  from  it.  Cana- 
dian Masons  unanimously  approve 
her  course,  and  there  can  be  no  true 
Mason  who  does  not.  I  do  not  need 
to  tell  Masons  that  Masonry  stands 
now  as  she  always  did  for  freedom, 
political  as  well  as  social  and  reli- 
gious. 

And  Masonry,  too,  loves  peace, 
but  she  recognizes  that  in  July, 
19 14,  peace  could  not  be  the  part  of 
Britain  or  of  Canada  without  the 
loss  of  honor.  I  do  not  mean  the 
kind  of  honor  which  is  supposed  to 
flow  from  military  prowess,  from 
naval  victory,  from  mighty  armies 


or  crowded  marts,  but  that  honor 
which  consists  in  freedom,  in  keep- 
ing pledged  faith,  in  protecting  the 
weak  and  the  innocent.  Peace  was 
impossible  unless  Britain  was  willing 
to  debase  herself,  fling  aside  as 
not  worth  retaining  the  splendid 
name  she  had  made  by  centuries 
of  effort,  sometimes  mistaken  per- 
haps, but  in  the  main  for  the  right 
— unless  she  ignored  her  real  posi- 
tion in  the  world  won  at  such  cost 
a  hundred  years  ago.  And  now 
we  hear  rumors  of  peace.  Long  ago 
it  was  confidently  prophesied  by 
those  who  knew  Germany  that  once 
she  found  her  course  checked,  once 
the  tide  began  to  turn  against  her 
arms,  she  would  begin  to  whimper 
about  peace.  She  would  express  her 
desire  for  an  honorable  peace,  and 
endeavor  to  throw  the  blame  for  a 
continuation  of  war  upon  the  Allies 
and  especially  upon  Britain.  That 
prophecy  has  been  fulfilled  to  the 
letter.  Germany  has  failed  in  her 
tiger-spring,  time  is  against  her,  her 
resources  dwindle,  her  men  die,  she 
knows  her  end  near — and  just  as 
foretold,  she  whines.  Lying,  she 
began  the  war,  blaming  Britain  for 
it  ;  lying,  she  desires  to  end  the 
war,  blaming  Britain  because  she 
cannot  end  it  in  her  own  way. 

It  is  idle  crying  peace,  peace,  when 
there  is  no  peace.  There  can  be  no 
peace  now.  Were  the  Allies  to  con- 
sent to  peace  on  any  such  terms  as 
the  Prussian  desires,  it  would  simply 
give  time  for  him  to  gather  muni- 
tions of  war,  raise  further  troops, 
increase  his  navy,  and  await  a  fav- 
orable opportunity  to  strike.  He 
would  at  once  by  lying  and  fraud, 
stir  up  suspicion  between  the  Allies, 
he  would  set  one  proud  nation 
against  another,  for  I  say  deliber- 
ately that  every  nation  knows  facts 
about  all  the  other  nations  sufficient, 
if  adroitly  and  unscrupulously  used, 
to  rouse  angry  passion  and  to  justify 
any  nation  declaring  war  against  any 
other  if  it  is  seeking  for  a  pretext. 

Now,  when  Britain  and  France, 
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Russia  and  Italy  and  Japan  are  at 
one,  nothing  can  prevent  Germany's 
overwhelming  defeat.  That  would 
not  be  certain  if  France  were  de- 
tached or  Russia,  perhaps,  nor  if 
Italy  or  Japan  were  on  Germany's 
side. 

Another  score  of  years,  or  two 
score,  or  more,  the  world  would  be 
watching  the  treacherous  giant — 
whose  word  is  as  naught,  whose 
heart  is  of  stone,  whose  conscience 
is  seared  as  with  a  hot  iron — pre- 
paring, preparing,  at  first  with 
obsequious  and  pretended  friendli- 
ness and  frankness,  then  becoming 
more  and  more  confident,  and  as  a 
consequence  more  and  more  insolent. 
"  Can  the  Ethiopian  change  his  skin 
or  the  leopard  his  spots  ?  then  may 
ye  also  do  good,  that  are  accustomed 
to  do  evil."  The  Prussian  spirit  is 
as  natural  and  necessary  to  the  Prus- 
sian as  the  dark  skin  to  the  Ethiopian 
or  the  spots  to  the  leopard.  The 
sword  soon  begins  again  to  rattle  in 
the  scabbard,  shining  armor  is  again 
the  glorified  costume  of  Germania, 
Attila  and  his  Huns  again  the  object 
of  admiration,  held  up  as  an  ex- 
ample to  follow.  And  when  the 
right  time  comes,  when  "der  Tag" 
is  arrived,  then  the  bound  of  the 
beast  of  prey,  fearing  nothing  in- 
deed, but  sparing  nothing,  the  super- 
man run  amok. 

Better  fight  it  out  now  once  and 
for  all.  Better  this  generation  sufifer 
more  and  longer  than  that  the  next 
and  the  next  and  the  next  should 
share  our  Gethsemane.  Some  time 
the  horrible  spirit  must  be  dom- 
inated, the  spectre  laid  ;  and  there 
is  no  time  like  the  present.  Freedom 
and  democracy  must  eventually  con- 


quer and  bear  beneficent  sway — let 
that,  most  devoutly  to  be  wished 
for,  come  as  soon  as  possible.  Let 
us  clear  out  of  the  way  the  fiend  of 
militarism  that  the  world  may  settle 
down  to  the  ways  of  peace,  every 
nation  large  and  small  may  work 
out  its  own  destiny  without  the 
eternal  fear  of  brutal  interference 
and  domination  by  the  power  which 
has  made  itself  the  very  nightmare 
of  the  world.  So  long  as  Germany 
is  not  beaten  down  in  arms  or  so 
long  as  she  does  not  repent  her  pre- 
sent state  of  mind,  it  will  be  impos- 
sible that  the  nations  can  "beat 
their  swords  into  ploughshares,  and 
their  spears  into  reaping  hooks,  that 
nation  shall  not  lift  up  sword  against 
nation,  neither  shall  they  learn  war 
any  more." 

Masonry,  free  and  democratic, 
cannot  but  uphold  the  hands  of  those 
who  are  bringing  on  a  real  peace,  a 
lasting  peace,  based  as  it  must  be 
and  can  only  be  on  the  signal  and 
utter  defeat  of  the  Hun  who  desires 
neither  freedom  for  others  nor  demo- 
cracy for  himself.  "If  Germany 
conquers  nothing  else  in  God's  world 
matters." 

Or  if  this  be  not  the  position 
of  Masonry,  "  Mene,  mene,  tekel, 
Upharsin":  she  is  weighed  in  the 
balances  and  found  wanting,  and 
her  kingdom  must  be  divided  and 
given  to  others  more  worthy. 

This  shall  not  be.  Masonry  will 
stand  for  the  right,  give  of  her 
means  for  the  right,  give  of  her  sons 
for  the  right.  Serene  she  will  wait, 
caring  for  no  wind  or  tide  of  sea,  in 
the  sure  and  certain  hope  that  right 
will  prevail. 
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This  method  had  been  adopted  in  Saskatchewan  and  in 
Drinkle  v.  Steedman,  before  Mr.  Justice  Newlands  in  1912,  while 
he  refused  specific  performance  he  offered  an  amendment  so 
that  the  purchaser  might  be  reUeved  from  forfeiture  of  the  in- 
stahnents  he  had  paid.  This  was  not  accepteil  and  the  purchaser 
appealed.  The  Supreme  Court  of  Saskatchewan  reversed  this 
judgment,  following  the  Kilmer  case,  as  the  Judges  thought,  and 
granting  specific  performance.  On  appeal  to  the  Pri\y  Coimcil 
the  latter  judgment  was  reversed  and  the  judgment  of  Xewlands, 
J.,  restored;  but  with  the  same  proviso  granting  relief  from 
forfeiture  of  the  instalments.  The  trial  judgment  is  not  reported 
but  it  may  be  found  in  Vol  42  of  the  Printed  Cases  in  the  Privj' 
Coimcil  at  Osgoode  Hall  Library'.  The  other  reports  are,  7 
Sask.  L.R.  20,  and  (1916)  1  A.C.  275. 

The  result  is  that  a  Court  of  final  resort  has  declared  that 
relief  against  forfeiture  of  purchase  money  will  be  granted  even 
in  cases  where  specific  performance  cannot  be  had.  It  is, 
therefore,  submitted  that  the  earlier  decisions  in  our  Courts 
are  no  longer  law,  and  that  if  specific  performance  is  not  granted 
then  the  proper  reUef  is  that  which  was  given  in  Barton  v.  Cape- 
iceUf  namel}',  a  declaration  relieving  against  forfeiture  and  a 
reference  as  to  damages,  with  appropriate  pro\'isions  for  repaying 
the  balance  of  purchase  money  to  the  purchaser,  if  any  balance 
is  found  due  to  him;  see  Boyd  v.  Richards,  29  O.L.R.  119. 

Therefore,  the  following  is  suggested  as  an  answer  to  our 
third  enquiry : — 

(1)  If  there  is  no  pro\'ision  in  the  contract  for  cancellation 
and  forfeiture  of  instalments  of  purchase  money  then,  if  the 
vendor  seeks  to  rescind  instead  of  suing  for  damages  or  for  specific 
performance,  he  must  return  all  purchase  money  except  the 
deposit. 

(2)  If  the  agreement  contains  a  provision  for  cancellation 
and  for  forfeiture  of  purchase  money  the  vendor  may  cancel, 
but  the  purchaser  is  entitled  to  a  declaration  that  the  purchase 
money  paid  is  not  forfeited,  but  is  held  only  as  security  for  the 
true  amount  of  damages  which  the  vendor  has  suffered  by  reason 
of  the  purchaser's  breach  of  contract. 

Shirley  Denison. 
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THE  RIDDELL  CANADIAN  LIBRARY. 

Not  only  the  Law  Society  of  Upper  Canada,  but  also  the  country 
at  large  are  under  a  debt  of  gratitude  to  Mr.  Justice  Riddell  of  the 
Supreme  Court  of  Ontario  for  the  generous  gift  to  which  we  now 
desire  to  refer.  We  are  glad  for  the  gift  and  we  appreciate  the 
energy  and  interest  of  the  donor,  who  is  from  time  to  time 
enriching  this  very  valuable  and  instructive  collection. 

Last  year  he  presented  to  the  Law  Society  his  full  collection 
of  Canadiana  (and  Americana)  to  form  the  nucleus  at  Osgoode 
Hall  of  a  Canadian  Library.  This  Library,  called  after  the  donor 
"The  Riddell  Canadian  Library,"  is  temporarily  housed  in  the 
room  off  the  General  Library  immediately  south  of  the  King's 
Bench  Courtroom,  but  it  is  hoped  that  more  appropriate  quarters 
will  soon  be  found  for  these  valuable  volumes. 

There  are  not  far  from  two  thousand  items  altogether;  and 
the  books  are  of  the  most  varied  character — travels  in  Canada 
from  the  time  of  Kalm  the  Swedish  traveller,  represented  in  the 
early  and  rare  German  edition  of  1757;  la  Rochefoucault  in 
1795,  in  the  very  rare  first  French  edition  of  I'An  VIL  and  the 
first  English  quarto  edition  of  1799 ;  Heriot  in  a  sumptuously  bound 
copy  of  the  quarto  edition  of  1807,  Howison,  Duncan,  McGregor 
and  many  others. 

We  find  histories  from  Parkman  upward  and  downward,  de- 
scriptive works  like  Lillie,  Smith,  etc.  (among  them  the  exceedingly 
rare  volume  by  D'Arcy  Boulton,  afterward  Mr.  Justice  Boulton) ; 
Col.  Strickland  describes  the  Canada  of  his  day  as  do  his  talented 
sisters  Mrs.  Moodie  and  Mrs.  Traill  and  the  novelist  Captain 
Marryat  in  less  formal  but  no  less  accurate  characterization. 
And  from  the  Upper  Canadians  of  the  very  early  period  of  the 
history  of  our  Province  to  the  uncouth  Doukhobor  of  to-day, 
hardly  a  decade  or  a  class  of  the  community  fails  to  receive 
description  in  some  work  of  this  collection. 

Political  history  is  not  neglected.  Of  the  noted  Robert  Gourlay 
are  found  many  works,  amongst  them  a  unique  copy  of  his  "Nep- 
tunian:" from  William  Lyon  Mackenzie  and  his  times  down  to 
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the  times  of  Confederation,  there  are  many  volumes  of  the  lives 
of  those  who  made  Canada  what  it  is. 

The  biography  of  others  than  politicians  and  statesmen  is- 
not  neglected,  the  leaders  in  the  Church  in  all  its  branches,  in 
education  in  its  manifold  forms,  of  pioneers  in  settlement — all 
these  receive  due  attention. 

The  poets,  too,  receive  due  consideration — even  "the  Poet 
Gay"  of  Guelph  is  represented  by  his  extraordinary  volume. 

Not  least  in  value  is  the  collection  of  pamphlets  bearing  on 
all  kinds  of  subjects  from  University  Education  to  plans  for 
Sa\'ings'  Banks. 

From  his  personal^  acquaintance  with  the  Secretary  of  State 
of  the  United  States,  Mr.  Justice  Riddell  has  received  for  the 
Library  a  valuable  donation  of  books,  maps  etc.,  dealing  with 
international  law  and  the  arbitrations  between  Canada  and  the 
United  States — and  in  the  same  way  his  friendship  with  the 
Ambassadors  of  France  and  China  has  procured  from  their 
governments  interesting  volumes  of  great  value.  The  Russian 
Ambassador  has  sent  illustrated  volumes,  some  of  which  show 
the  horrible  atrocities  perpetrated  by  the  Prussians  on  Russian 
prisoners. 

Historical  Societies  or  Commissions  of  many  States  have  also 
contributed  their  publications,  New  York,  Illinois,  Wisconsin, 
Michigan,  North  Dakota  and  many  others — many  of  these 
volumes  bear  directly  upon  early  Canadian  history. 

The  local  histories  of  Canada  have  been  procured  so  far  as 
possible,  and  the  transactions  of  many  local  Historical  Societies 
are  also  to  be  found  on  these  shelves. 

The  collection  is  being  constantly  added  to  by  Mr.  Justice 
Riddell  from  purchases  made  in  the  British  Isles,  in  this  country 
and  in  the  United  States;  and  as  it  is  desired  that  everything  of 
Canadian  interest  should  be  obtained  for  this  Library,  it  is  to  l^e 
hoped  that  all  Canadians  will  send  copies  of  their  own  works  and 
of  the  works  of  other  Canadians  as  well  as  other  works  of  all 
kinds  which  have  Canadian  interest.  Many  Canadians  have 
already  responded  to  Mr.  Justice  Riddell's  inWtation  to  send 
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books,  pamphlets,  maps,  etc.,  dealing  directly  or  indirectly  with 
Canada  or  Canadian  past  or  present  or  having  Canadian  interest: 
>but  there  must  be  a  large  quantity  of  such  materials  yet  to  be 
gathered  in. 

We  would  urge  our  readers  to  take  an  interest  in  this  Library 
and  assist  it  as  far  as  possible. 


APPLICATION    OF     THE    DOCTRINE    OF    RES    IPSA 
LOQUITUR  IN  MASTER  AND  SERVANT  CASES.* 

Generally. — The  phrase,  res  ipsa  loquitur,  literally  translated, 
means  that  the  thing  speaks  for  itself,  or  the  thing  itself  speaks.  * 
As  used  in  law,  it  is  merely  a  way  of  saying  that  the  circumstances 
attendant  upon  an  accident  are  themselves  of  such  a  character 
as  to  justify  the  conclusion  that  the  accident  was  cauged  by 
negligence.  The  inference  of  negligence  is  deducible,  not  from 
the  mere  happening  of  the  accident,  but  from  the  attendant 
circumstances. 

There  seems  to  be  a  widely  prevalent  idea  that  the  relation 
of  master  and  servant  is  per  se  inimical  to  the  application  of  the 
maxim  res  ipsa  loquitur,  and  that  the  maxim  is  one  specially 
designed  for  cases  in  which  a  traveller  is  injured  while  on  a  public 
highway,  or  while  he  is  a  passenger  in  the  conveyance  of  a  common 
carrier.  This  general  impression  may  be  due  in  part  to  its  origin, 
for  it  seems  to  have  been  applied  at  first  only  to  cases  in  which 
the  defendant's  contractual  obligation  to  the  injured  person 
was  practically  that  of  an  insurer,  and  in  part  to  its  subsequent 
extension  ta  actions  in  which  there  was  no  contractual  relation 
between  the  parties.  "It  may  be  fairly  surmised,  at  any  rate, 
that  the  great  preponderance  of  these  two  classes  of  cases  in 
the  category  to  which  the  maxim  has  been  applied  has  given 
rise  to  the  occasional  expressions  in  some  of  the  text-books  and 
decisions,  indicating  that  its  application  is  regarded  as  depending 


*This  article   is   copied    from   the   Central   Law   .Journal   of   St.  Louis. 
Authorities  are  cited  for  the  various   propositions   arc  given  in  foot   notes 

(Vol.  84,  p.  67.) 
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A  Powerful  Non-Toxic,  Non-Irritating  Germicide  for  the  Treatment 
of  Infections  of  Mucous  Membranes. 

Contains  approximately  20  per  cent,  of  metallic  silver.  Freely  soluble  in  water; 
no  sediment  on  stsmding.  Does  not  coagulate  albumin;  is  not  precipitated  by  proteids 
or  alkalies.  Its  germicidal  power  has  been  conclusively  demonstrated  clinically. 
Indicated  in  the  treatment  of 


ConjnnctiTitis, 

Otitis  Media, 

Cystitis, 

Corneal  Ulcer, 

Pharyngitis, 

Posterior  Urethritis, 

Trachoma, 

Tonsillitis, 

Vaginitis, 

Rhinitis, 

Laryngitis, 

Cervical  Erosions, 

Sinas  infections. 

Gonorrhea  i  all  stages). 

Endometritis,  Etc. 

Used  in  aqueous  solutions  of  5  to  50  per  cent. 

POWDER:  Bottles  of  one  ounce. 
CAPSULES  (6-grain>:  Bottles  of  50. 

Contents  of  two  capsules  make  one-fourth  ounce  of  a  lO-per-cent.  solution. 

■•■  ♦  ♦ 

SILVOL  OINTMENT  >  5  per  cent.\  for  application  to  regions  where  the  use  of  an  aqueous 
antiseptic  solution  is  not  feasible.     Small  and  large  collapsible  tubes  with  elongated  no^e. 


LITERATURE  WITH  EACH  PACKAGE. 


WalkerviUe.  Ont. 


PARKE,  DAVIS  &  CO. 


Antiseptic.      Disinfectant.      Deodorant.      Sterilizer.      Lubricant.      Cleanser. 

Germicidal  Soap  combines  the  powerful  antiseptic  mercuric  iodide  with  a  soap 
made  from  pure  vegetable  oils. 

A  FEW  SUGGESTIONS. 


To  prepare  antiseptic  solutions. 
To  sterilize  hands,  instruments 

and  site  of  operation. 
To  cleemse  w^ounds,  ulcers,  etc. 
To  lubricate  sounds  and  specula. 
To  destroy  infecting  organisms 

in  skin  diseases. 
To  disinfect  surface  lesions. 


To  control  the  itching  of  skin  infections. 
To  make  solutions  for  the  vaginal  douche. 
To  counteract  the  odors  of  offensive 

hyperidrosis. 
To  destroy  pediculi. 
To  cleanse  the  hair  and  scalp. 
To  remove  and  prevent  dzmdruff. 
To  disinfect  vessels,  utensils,  etc 


Germicidal   Soap    does   not   attack  nickeled   or  steel   instruments, 
coagulate  albumin. 


It  does  not 


Germicidal  Soap,  2%  (contains  2^  of  mercuric  iodide):  large  cakes,  one  in  a  carton. 

Germicidal  Soap,  Mild,  1*^:  large  cakes,  one  in  a  carton;  small  cakes,  five  in  acarton. 

For  other  forms  see  our  catalogue. 

SPECIFY  "P.  D.  &  CO."  WHF.N  ORDFRING. 


LISTERINE 


the  well-proven  and  time-tried  antiseptic 
solution,  has  been  prescribed  by  the  Medical 
Profession  with  very  satisfactory  results  for  35 
years  in  the  treatment, of  Respiratory  Dis- 
eases incident  to  Fall  and  Winter  climatic 
conditions. 


LISTERINE 


one  part,  hot  water  three  parts,  is  a  useful 
gargle  for  sore  throat.  In  mucous  catarrhs, 
Listerine,  suitably  diluted,  is  most  effectively 
applied  by  means  of  the  spray  apparatus 
or  douche. 
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is  not  only  a  vehicle  for  specially  indicated 
alteratives,  resolvents  and  astringents,  but  is 
itself  an  efficient,  non-irritating  antiseptic 
that  is  safe,  pleasing  to  the  taste  and  promptly 
effective. 

A  treatise  on  Respiratory  Diseases  will  be   forwarded 
members   of  the   medical  profession  on    request. 
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THE  LAW  AND  THE  DOCTOR 

An  Address  before  the  Academy  of  Medicine,  Toronto, 
Nov.  7,  1916. 


By  William  Renwick  Rlddell,  LL.D.,  Etc., 

Justice  of  the  Supreme  Court  of  Ontario. 


In  ac<?epting  with  much  pleasure,  as  I  did,  the  invitation  of 
your  President,  to  address  your  Academy  again,  I  requested  in- 
formation as  to  the  matter  with  which  my  address  should  deal; 
and  I  have  been  furnished  with  a  list  of  subjects  upon  which 
some  one  or  other  member  desires  me  to  speak. 

The  subjects  have  a  familiar  ring;  I  have  met  them  time  and 
again;  but  they  are  of  sempiternal  interest  to  the  medical  pro- 
fession, and  deserve  respectful  treatment. 

Many  difficulties  disappear  if,  leaving  the  separate  fact,  the 
superficial,  we  seek  after  the  principle,  the  essential.  That  the 
medical  man  may  undei-stand,  or  at  least  may  rightly  appreciate, 
the  rules  of  law,  he  must  consider  the  basis  of  law,  not  alone  the 
individual  dic^tate — (were  it  not  that  I  might  be  misunderstood 
I  would  say  ''prescription"). 

Law  and  Medicine  rest  upon  wholly  different  bases,  and 
should,  and  in  the  nature  of  things  must. 

Medicine — I  mean  true  scientific  medicine — endeavors  by  all 
legitimat*^  means  to  discover  the  workings  of  nature.  Control  over 
nature  she  has  none,  and  can  have  none.  Whether  inherent  in 
the  very  essence  of  things,  as  the  Pantheist  thinks,  or  implanted 
therein  by  an  Almighty  God,  as  the  Chi'istian  holds- — ^whether 
'•  it  must  needs  have  been  so,"  or  the  Supreme  says  **  I  willed 
it   to  be  so " — bhere  is  a  system,  a  manner  of  working,   a  re- 
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suit  following  a  cause,  inexorable,  certain,  inevitable.'  It 
is  upon  that  philosophy  that  all  natural  science  is  founded; 
^nd  if  that  foundation  fail,  chaos  is  come  again.  No  man 
■can  change  the  sequence  of  cause  and  effect  in  nature.  He 
may  indeed  remove  obstacles  against  the  working  of  some  cause  or 
remove  the  cause  itself,  or  add  or  substitute  other  causes ;  but  he 
cannot  himself  make  a  cause 'operate  differently  from  the  rigid 
rule  laid  down  for  it  by  the  nature  of  things  or  the  Creator. 

The  rules  of  cause  and  effect  in  nature  are  •generally  called 
the  "  laws  of  nature" ;  and  it  is  to  some  extent  at  least  due  to  this 
terminology  that  medical  men  are  often  led  astray  in  their  con- 
ception of  the  law  of  the  land — the  rules  governing  in  legal  matters. 

The  law  of  the  land  is  in  its  origin  based  upon  custom.  Whether 
:at  all,  and  if  at  all  to  what  extent,  custom  is  based  ui)on  nature 
we  need  not  enquire ;  it  would  lead  us  into  another  field,  interest- 
ing indeed,  but  of  little  importance  in  the  present  discussion. 

^\Tien  humanity  got  tired  of  the  primeval  method  of  determin- 
ing rights,  and  found  it  necessary  to  prevent  the  vindication  of 
rights  by  personal  and  private  l)rute  force,  it  was  necessary 
to  find  some  Judge  or  arbitrator  to  determine  between  man  and 
man.  The  arbiter  must  proceed  according  to  some  rule:  am!  rh( 
rule  he  should  apply  he  found  in  the  same  way  as  you  and  I  deter- 
mine how  to  act  in  the  ordinary  affairs  of  life. 

Wherever  men  have  associated  together  for  any  length  of 
time,  a  course  .of  conduct  develops  suitable  in  their  view  to  their 
environment  and  the  association.  That  course  of  conduct  is  a 
custom,  and  customs  are  from  the  earliest  recorded  time  and 
earlier,  and  this  in  trivial  as  in  important  matters.  How  one  num 
is  to  accost,  to  salute,  another  is  a  matter  of  custom,  not  only  in 
the  most  polite  and  advanced  but  in  the  most  uncivilized  and  back- 
ward societies.  Thieves  have  their  etiquette  as  well  as  member.^* 
of  the  Synod,  and  stevedores  as  well  as  members  of  the  Academy 
of  Medicine. 

When  the  Judge  was  called  upon  to  determine  the  rights  of 
two  contending  parties,  he  sought  for  the  true  rule  of  right,  and 

^  This  conception  of  the  iiiexoral)ility  of  the  laws  of  nature  is  essentially  modern. 
It  has  not  yet  made  its  way  everywhere,  but  most  of  the  opposition  to  its  full  accept- 
ance is  concerning  the  past,  not  the  present.  In  medicine  in  the  amulet  days,  the  laws 
of  nature  were  considered  nicdifinble  by   ln\mnn — ajid    dinbnli<'al — means. 

It  is  often  said  that  all  such  matters  are  questions  of  evidence;  but  that  is  not 
wholly  true.  A  few  centuries  ago,  the  favored  one  could,  bv  reciting  some  incanta- 
tion call  to  his  assistance  a  legion  of  angels,  good,  bad  or  indifferent.  Aladdin  could, 
by  rubbing  his  lamn,  call  the  all-powerful  genie  to  his  service.  Who  would  beliovi^ 
such  things  now?  In  the  old  law  not  long  ago  many  a  poor  old  woman  suffered  de.Tth — 
a  legal  murder — becau.«e  legal  evidence  proved  Fhe  wa.s  a  witch,  and  God  had  said  "  Thou 
Shalt  not  suffer  a  witch  to  live."  Now,  if  fifty  witnesses  s,woro  they  saw  an  old  woman 
ride  a  broomstick  through  the  sky,  no  Judge  would  allow  the  matter  to  go  to  a  jury, 
and  no  jury  would  convict. 

It  is  not  simply  a  question  of  evidence — the  wliole  manner  of  looking  upon  nature 
has  suffered  a  revolution. 


DOMINION  MEDICAL  MONTHLY  93 

found  it  in  the  customs  of  his  people.  What  they  had  been  ac- 
customed to  do  was  right  for  them,  however  it  might  be  for  another 
people. 

Some  customs  there  were  which  it  was  not  thought  bv  the  people 
worth  while  to  enforce,  some  virtues  which  were  left  in  the  realm 
of  conscience.  Even  yet  we  have  no  law  to  enforce  courtesy  or 
charity' ;  we  leave  the  cad  to  the  reprobation  of  those  whose  opinion 
is  worth  having  and  the  ungenerous  to  his  own  conscience. 

But  customs  which  the  people  thought  worth  enforcing  became 
the  rules  of  law.  These  depended  upon  the  people  themselves.  An 
illogical  people  had  illogical  customs,  a  generous  people  generous 
customs  ;  but  whatever  the  custom  was,  that  was  the  law. 

This  is  what  is  meant  by  such  maxims  as  ''  custom  is  the  life 
of  the  law,"  '•  custom  becomes  law,"  "  yjios  regit  legem/'  "  m-os  pro 
lege/'  *"  leges  moribus  serviunt,"  "  consuetudo  est  opttmus  inter pres 
legum"  etc.,  etc. 

An  advancing  community  grows  out  of  its  old  customs.  What 
satistied  and  suited  the  early  folk  irked  their  descendants.  The 
law  was  unsatisfactory.  In  an  advancing  community  the  law  is 
always  unsatisfactory.  Xow  law,  to  be  law,  should  be  fixed  and 
certain ;  Misera  est  servitus  uhi  jus  est  vagum  aid  incertum/  Where 
a  custom  has  once  been  determined  to  be  law  it  would  not  do  to 
permit  a  mere  individual  to  say  that  it  shall  no  longer  be  the  law. 
In  every  society  except  the  very  most  backward  there  is  a  law- 
making person  or  body,  and  that  person  or  body  has  the  duty  of 
making  the  law  fit  the  needs  of  the  society.  The  legislator 
abolishes  so  much  of  the  common  law — that  is,  the  body  of  cus- 
toms— as  is  necessary,  and  thus  modifies  the  common  law. 

England  and  those  countries  which  derive  their  legal  system 
from  England  (among  them  ourselves)  have  carried  out  this  idea 
consistently.  The  customs  which  have  been  laid  down  as  law 
remain  law  unless  and  until  modifying  legislation  is  passed ;  and 
the  law  is  modified  only  so  much  and  so  far  as  the  legislation  says, 
either  in  express  terms  or  by  necessary  implication. 


-  There  are  and  always  will  be  d'-ties  of  imperfect  obligation,  which  the  law  will 
not  think  it  worth  while  to  enforce.  The  sneering  backbiter  will  be  allowed  to  pursue 
his  dirty  way  unchecked  by  law  till  his  slander  does  someone  harm  or  he  accuses 
someone  of  actual  crime. 

What  the  law  will  and  will  not  prevent,  depends  on  the  people.  In  our  country 
anyone  is  at  liberty  to  malign  the  dead  so  long  as  he  says  nothing  about  the  living. 
That  is  because  we  have  not  thought  it  worth  while  to  protect  the  reputation  of  one 
who  has  gone  where  he  cannot  be  harmed  by  detraction.  Other  peoples  have  the  same 
regard  for  the  dead  as  for  the  living;  with  them,  de  mortuis  nil  ni»i  bonum — aut 
jitstum ;  with  us  de  mortuis  omnia. 

^This  well-known  legal  maxim  may  be  stated  thus:  Obedience  to  law  becomes 
a  hardship  where  the  law  is  vague  or  uncertain.  "  The  glorious  uncertainty  of  the 
law " — really  a  blot  not  a  glory — does  not  obtain  in  one  case  out  of  a  thousand.  In 
almost  every  case  the  real  dispute  is  one  of  fact,  not  of  law. 
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In  the  course  of  time  a  very  great  quantity  of  legislation  has 
been  passed,  so  that  in  many  instances  an  express  statutory  rule 
has  been  laid  down.  Doubts  as  to  the  exact  meaning  of  such  legis- 
lation there  may  be,  just  as  there  were  doubts  as  to  the  exact 
custom;  but  in  all  but  a  comparatively  small  number  of  cases 
the  law  is  clear.  Sometimes  difficulty  arises  in  the  interpretation 
of  language  employed,*  and  the  Judge  must  do  the  best  he  can  to 
determine  its  exact  meaning.  Sometimes  it  is  not  quite  certain 
what  the  common  law,  i.e.,  the  custom,  was;  and  the  Judge  must 
do  his  best  to  find  out.  But  once  the  meaning  of  legislation  is 
determined,  the  custom  clearly  made  out,  the  duty  of  the  Judge  is 
plain.  He  cannot  change  one  jot  or  tittle  of  the  law  so  determined. 
He  may  like  it  or  dislike  it;  it  may  seem  to  him  wise  or  unwise, 
just  or  unjust,  reasonable  or  ridiculous;  his  duty  is  to  apply  it, 
and  that  only. 

Law  is  man-made,  not  in  the  sense  of  being  made  by  the  Judge 
deciding  a  case,  but  in  the  sense  of  having  been  made  for  him  by 
man.  The  lawyer,  then,  is  interpreting  the  work  of  man,  the 
mind  of  a  community,  recent  or  long  past. 

I^et  us  take  now  the  two  professions  and  compare  them.  A 
medical  man  is  attending  a  patient.  He  examines  him  to  discover 
accurately  his  exact  state,  to  apply  the  proper  remedy,  i.e.,  to  re- 
move some  obstacle  to  the  proper  and  normal  operation  of  organs 
or  to  strengthen  some  operating  cause.  He  has  been  taught  certain 
supposed  "  laws  of  nature,"  perhaps  verified  by  high  authority. 
These  he  believes  sub  inodo,  for  he  knows  there  may  have  been  a 
mistake,  and  it  is  not  only  his  right  but  his  duty  to  suspect  their 
complete  accuracy.  He  must  observe  and  again  observe  and  ever 
observe ;  and  if  he  finds  that  the  "  law  "  has  been  in  fact  wrongly 
formulated,  the  circumstance  that  it  has  received  the  assent  of  the 
most  eminent  authorities,  nay,  of  all,  is  of  no  avail.  No  auth- 
ority can  make,  unmake,  or  modify  a  law  of  nature.  Sulphuric 
acid  has  the  same  efl^ect  on  calcium  carbonate  in  Fiji  as  in  Pots- 
dam, and  it  is  just  as  unsafe  to  trifle  with  typhoid  or  explosives  in 
Togoland  as  in  Toronto. 

No  medical  man  will  rise  in  indignation  and  condemn  the 
"  law  of  nature  "  which  he  has  found  and  which,  as  he  thinks, 


*  In  every  language  there  must  be  ambiguity  except  in  the  very  simplest  con- 
ception. No  matter  how  careful  a  legislator  or  a  Judge  may  be,  he  cannot  express  his 
meaning  with  perfect  clearness  without  a  multitude  of  words  and  sometimes  not  even 
then.  The  cumbrousness  of  statutes  and  judgments  is  explained  by  this  fact.  If 
anyone  thinks  he  can  express  without  ambiguity  any  enactment  in  fewer  or  simpler 
words,  let  him  try  it — not  simply  talk  about  it. 
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will  l>e  harmful.  We  are  told  that  wheu  the  Ptolemaic  system  of 
astronomy  was  explained  to  a  certain  King  of  Spain — 

the  sphere 
With  centric  and  eccentric  scribbled  o'er 
Cycle  and  epicycle,  orb  in  orb — 

he  said  that  if  the  Almighty  had  consulted  him  before  creating  the 
universe  he  could  have  given  Him  some  useful  hints.  But  even  that 
King  did  not  suppose  that  he  could  change  any  of  the  order  of  the 
universe. 

Xor  are  the  laws  of  nature  the  subject  of  politics.  When  the 
man  of  science  finds  that  potassium  permanganate  with  sulphuric 
acid  produces  oxygen  and  he  wants  hydrogen,  he  does  not  form  a 
Society  for  the  Protection  of  Hydrogen  and  make  it  an  issue  at 
the  next  election.  All  the  voters  in  the  world  cannot  change  the 
formula : 

2  K  Mn  0,+3  H,.  SO.^K^  S0,+-2  Mn  SO4+3  H^  0+50. 
and  all  the  King's  horses  and  all  the  King's  men  will  not  get  free 
hydrogen  from  these  re-agents.     (I  suppose  I  am  hopelessly  archaic 
in  my  nomenclature,  but  that  was  good  chemistry  forty  years  ago, 
when  I  took  my  degree  of  B.Sc.)' 

The  lawyer,  Judge  or  otherwise  (it  is  not  well  to  draw  too  subtle 
distinctions)  investigating  a  case  tries  to  find  the  law  applicable. 
He  will  delve  into  statutes,  decisions,  text  writers'  dicta,  endeavor 
by  all  means  and  with  all  industry  to  determine  what  is  the  pre- 
cise state  of  the  law. 

Often,  like  the  scientist,  he  may  fail;  but,  unlike  the  scientist, 
he  cannot  experiment  and  find  out.  He  is  in  the  position  of  a 
chemist  without  apparatus,  who  must  do  the  best  he  can  by 
analogy  and  reasoning  with  generally  a  good  deal  of  conjecture 
added. 

But  assume  that  he  has  found  it ;  it  would  be  silly  for  him  to 
fight  against  it  in  his  particular  case ;  it  is  not  made  by  Judges  at 
the  present  day  and  they  cannot  change  it. 

So  far,  the  doctor  and  the  lawyer  are  on  the  same  plane;  but 
now  there  is  a  difference.  A  law  of  nature  is  not  made  by  man  and 
cannot  be  altered  by  man ;  a  '"  law  "  in  the  sense  in  which  the  word 
is  used  in  the  Courts  is  purely  man-made  and  can  be  altered  by 
the  same  power  which  made  it. 

If  anyone,  doctor,  lawyer,  tinker,  tailor,  soldier,  sailor,  is  not 
satisfied  with  the  law  as  already  laid  down,  it  is  his  right  to  try 

'  While  there  were  some  with  the  degree  of  B.A.Sc.  before  1876,  I  think  I  was 
the  first  to  receive  the  degree  of  B.Sc.  from  a  Canadian  university  (Victoria  Uni- 
versity, 1876). 
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to  have  it  altered.  But  let  him  try  in  the  proper  quarter  and  in  the 
proper  way ;  get  at  the  Legislature,  the  only  efficient  power.  It  is 
as  idle  for  a  doctor  or  other  person  dissatisfied  with  a  rule  of  law 
to  gird  at  the  Judge  or  at  the  lawyers  as  it  would  be  for  a  lawyer 
to  make  it  a  reproach  to  the  medical  profession  that  arsenic  is 
poison  or  smallpox  infectious.  The  remedies  are  different.  In 
medicine,  apply  other  laws  of  nature ;  in  law,  get  the  law  changed. 

Another  distinction  between  law  and  medicine  is  often  lost 
sight  of.  The  object  of  the  profession  of  medicine  is  to  cure  the 
individual,  to  make  or  keep  someone  well  (I  am  not  losing  sight 
of  public  hygiene — that  is  but  a  means  for  keeping  individuals 
healthy,  applied  en  hloc  instead  of  individually.)  It  is  to  the  doctor 
a  matter  of  perfect  indifference  what  may  be  the  moral  character, 
the  disposition,  the  past,  of  the  ])erson  committed  to  his  care;  he 
may  be  a  Bill  Sykes,  a  Seth  Pecksniff  or  a  l^ed  Cheeryble;  the 
most  hardened  ruffian  or  a  model  citizen ;  he  may  have  been 
injured  in  trying  to  murder  or  to  burglarize,  or  in  an  heroic 
attempt  to  save  life.  The  doctor's  skill  and  care  are  given  to  one 
as  to  the  other,  and  no  distinction  is  made.  Perhaps  the  doctor 
would  be  filled  with  disgust  and  righteous  indignation,  or  with 
sincerest  admiration,  if  he  were  to  allow  himself  to  contemplate 
his  patient;  but  he  does  not;  his  business  is  to  cure  bad  or  good, 
vicious  or  virtuous,  the  most  despicable  or  the  most  admirable. 

I  have  just  read  an  account  of  a  soldier  who  deserted  again  and 
again  in  the  face  of  the  enemy.  At  length  he  was  condemned  to 
death.  In  despair  he  tried  to  kill  himself,  but  succeeded  only  in 
blowing  away  a  part  of  his  face  and  jaw.  He  was  put  in  the 
doctor's  care  to  be  giiarded  against  infectioUj  to  be  treated  with  all 
skill,  to  be  nursed  back  to  strength,  and  then  to  be  stood  against 
the  wall  and  shot." 

With  the  individual  as  an  individual,  the  lawyer  has  nothing 
to  do ;  it  is  when  he  comes  in  contact  with  others  that  the  lawyer's 
study  begins.  What  are  his  rights  ?  That  means  what  is  he  en- 
titled to  receive  at  the  hands  of  others  ?  What  is  he  entitled  to  keep 
from  others  ?  What  may  he  do  to  others  ?  Next,  what  are  his 
duties  ?  That  means,  what  must  he  do  to  or  for  others,  what  must 
he  refrain  from  doing  to  others  ?  Rights  and  duties  are  the  whole 
of  the  law. 


'General  Sutherland,  one  of  the  leaders  of  the  American  Sympathizers  in  1838, 
was  condemned  to  death  hy  a  court  martial  in  this  city.  While  in  the  old  Toronto  gaol 
on  the  north-west  corner  of  King  and  Church  Streets,  waiting  for  execution,  he 
opened  an  artery  in  an  attempt  which  nearly  proved  successful,  to  commit  suicide. 
He  was  discovered  in  time,  the  hemorrhage  stayed  and  his  life  saved.  Ultimately  he 
was  .'^et  free  and  allowed  to  return  to  the  United  States ;  but  his  attempt  at  suicide 
had  nothing  to  do  with  the  Royal  clemency.  Our  Canadians  would  have  joyfully  hanged 
him,  but  the  Home  Government  was  more  merciful.  I  have  told  the  story  of  this  General 
in   an   article  in  the  Canadian  Magazine  for  November,    1914,    "A   Patriot  General." 
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When  Robinson  Crusoe  was  on  his  island  with  the  company  of 
but  his  parrot  and  his  goats,  a  doctor  might  find  a  place  for  his 
science — the  lonely  man  might  be  sick  or  hurt,  and  the  physician 
or' surgeon  would  be  a  god-send.  But  there  was  no  room  for  the 
lawyer — Crusoe  had  no  rights  to  enforce  against  others,  no  duties 
to  be  enforced  of  him  in  favor  of  others.  It  may  indeed  be  that 
in  the  course  of  evolution  of  humanity  the  lower  animals  will  in 
time  be  vested  with  rights  against  their  lord,  but  so  far  they  have 
none.  The  trifling  protection  they  now  have  is  due  not  to  any 
legal  right  they  may  have — no  one  has  ever  heard  of  a  horse  or  a 
dog  suing  his  master  for  damages — ^but  to  the  sentiment  of  pity 
in  the  himian  mind.    This  is  quite  distinct  from  a  right. 

Let  me  explain  by  an  example.  If  a  man  hurts  another,  he  may 
be  sued  and  compelled  to  pay  money  to  him  he  has  injured,  and 
he  cannot  minimize  the  offence  by  killing  him.  A  horse  his  owner 
should  not  hurt ;  but  the  horse  cannot  get  damages,  and  it  is  a  less 
offence  to  kill  a  horse  than  to  torture  him.  The  stray  dog  and  cat 
which  no  one  wants  will  be  killed  by  the  Society  for  the  Prevention 
of  Cruelty  to  Animals  with  the  hearty  approval  of  everybody ;  but 
no  one  is  allowed  to  kill  it  by  degrees.  There  is  no  Society  for 
the  Prevention  of  Cruelty  to  Imbeciles  which  will  be  allowed  to 
kill  them  to  put  them  out  of  their  misery,  no  permissible  euthan- 
asia to  put  an  end  to  a  living  death. 

But  once  another  human  being  arrived  on  the  island,  there  were 
relative  rights  and  duties — the  right  of  Friday  to  be  allowed  to 
live,  the  duty  of  Crusoe  to  let  him  live.  Life,  liberty  and  the  pur- 
suit of  happiness  were  the  rights  of  each  and  it  was  the  duty  of 
each  to  respect  the  right  of  the  other. 

The  law,  whether  custom  or  legislative,  looks  to  the  community ; 
and  the  rules  of  law  are  the  rules  which  are  believed,  rightly  or 
wrongly,  to  be  for  the  benefit  of  a  community.  An  individual 
as  individual,  may  do  as  he  likes,  so  long  as  he  does  not  interfere 
with  the  well-being  of  the  community. 

These  considerations,  commonplace  as  some  may  consider  them, 
are  often  overlooked.  I  think  they  will  solve  many  of  the  difficul- 
ties medical  men  feel  in  respect  of  the  law. 

Now  let  me  take  some  concrete  cases.  A  very  eminent  medical 
man  says  to  me :  "  It  would  be  interesting  to  note  the  working  of 
the  legal  mind  regarding  such  a  question  as  this :  *  Why  should  the 
legal  definition  of  insanity  and  responsibility  remain  at  variance 
with  the  medical  conception,  which  is  founded  on  experience  rather 
than  theory  ?'  " 

My  answer  is,  there  is  no  legal  definition  of  insanity.  Xo 
doubt  there  are  a  dozen  or  more  medical  definitions  and  half  a 
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hundred  medical  conceptions  of  insanity.  To  practically  every 
man  will  the  word  "  insanity  "  carry  a  connotation  differing  from 
that  to  every  other.  But  to  the  law  the  fact  that  a  man  is  insane 
is  as  indifferent  as  that  he  has  a  broken  leg.  The  doctor  with  his 
patient  is  wholly  occupied  with  his  condition  and  how  best  to 
remedy  it,  irrespective  of  how  others  may  be  affected ;  the  law  is 
concerned  with  how  he  will  perform  his  duties  toward  others, 
and  insist  on  his  own  rights,  but  is  wholly  indifferent  to  his 
condition  of  health  in  itself. 

'^  If  it  should  happen  that  a  Judge  were  to  be  called  in  by 
a  medical  man  to  assist  in  the  treatment  of  an  insane  man,  he 
would  necessarily  follow  out  the  methods  of  medical  treatment. 
And  so  where  a  medical  man  is  called  upon  to  assist  in  the  ad- 
ministration of  the  law,  he  must  adapt  himself  for  that  occasion 
to  the  principles  of  the  law.  ^Neither  Judge  nor  lawyer  need, 
while  assisting  in  the  province  of  the  other,  abandon  the  views 
he  holds  in  his  own  province,  nor  does  he.  To  the  medical  man 
the  insane  person  is  a  sick  man  to  be  treated  for  his  disease,  and 
it  is  a  matter  of  indifference  whether  he  is  a  criminal  or  not ;  to 
the  Judge  it  is  a  matter  of  indifference  whether  a  prisoner  or  a 
litigant  be  insane  or  not,  the  question  is,  is  he  capable  of  making 
a  contract,  is  he  responsible  for  his  acts  ("  ' 

There  are,  as  a  rule,  only  three  cases  in  which  want  of  mental 
capacity  will  Come  in  question:  responsibility  for  crime,  cap- 
acity to  make  a  will,  and  capacity  to  enter  into  a  contract.  Curi- 
ously enough,  it  is  only  in  the  first  that  we  find  medical  men 
finding  fault  with  the  law.  In  the  other  cases  T  have  never  seen 
or  heard  of  any  complaint.  Nor  has  there  been  any  complaint 
that  those  supposed  to  be  insane  are  civilly  liable  in  damages  for 
their  acts,  just  as  one  who  unintentionally  struck  another  would 
be.  It  is  only  when  responsibility  criminally  for  acts  comes 
in  question  that  we  find  any  collision  of  views;  and  that  I  ven- 


'  The  quotation  is  from  an  article  of  my  own.  written  at  the  reauest  of  the  Honour- 
able the  Provincial  Secretary,  but  at  the  instance  of  my  dear  friend,  Dr.  Bruce  Smith. 
When  Bruce  Smith  died,  Ontario  lost  a  useful  and  faithful  public  servant,  the  medical 
profession  an  ornament,  I,  in  common  with  many  of  you,  an  interesting  and  delightful 
friend. 

The  article  is  headed  "  Insanity  in  its  Legal  Aspects,"  and  will  be  found  in  the 
Bulletin  of  the  Ontario  Hospitals  for  the  Insane,  Vol.  V,  No.  2,  January  1912,  pp.  .^-10. 
I  would  invite  the  attention  of  the  profession  to  the  treatment  of  the  subject  in  that 
article.  My  medical  friends  must  not  take  offence  if  I  say  to  them  that  they  cannot 
and  should"  not  segregate  themselves  from  the  rest  of  the  community.  When  a  Judge 
has  appendicitis  he  receives  the  same  treatment  and  is  carved  with  the  same  knife  as 
any  other  "layman";  the  lawyer  does  not  expect  a  doctor  to  treat  him  differently  in 
medicine  from  anyone  else.  Why  should  a  medical  man.  where  he  is  a  "  layman " — 
that  is,  in  law — exuect  different  treatment  or  a  different  rule  from  any  other  layman? 
Esprit  du  corps,  pride  in  our  profession,  are  good  things ;  but  they  must  not  be  allowed 
to  degenerate  into  claims  of  special  rights  and  privileges. 
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ture  to  think  is  largely  due  to  the  intensive  view  the  medical  man 
naturallv  and  properly  takes  of  the  individual. 

Let  us  now  enquire  what  our  law  says: 

*■  No  person  shall  be  convicted  of  an  offence  by  reason  of  an 
act  done  or  omitted  by  him  when  laboring  under  natural  imbecil- 
ity or  disease  of  the  mind  to  such  an  extent  as  to  render  him  in- 
capable of  appreciating  the  nature  and  quality  of  the  act  or 
omission  and  of  knowing  that  such  an  act  or  omission  was  wrong.''* 

There  are  several  things  to  bear  in  mind  in  this  law: 

(1)  It  is  only  those  whose  minds  are  defective  ab  origine  and 
those  whose  minds  are  diseased  who  are  to  be  excused.  The  man 
who  makes  himself  drunk  with  alcohol  or  drugs  is  not  favored, 
although  indeed  if  intention  be  an  element  of  the  crime  his 
state  may  be  enquired  into  to  determine  if  he  had  any,  and,  if 
any,  what  intention.  In  that  I  think  all  will  agree  the  law  is 
right. 

(2)  Then  if  the  mind  is  so  defective  or  diseased  that  the  per- 
son cannot  appreciate  the  nature  of  his  act,  all  will  agree  that  the 
unfortunate  should  not  be  pimished  criminally,  whatever  pecu- 
niary penalty  he  may  have  to  pay. 

(o)  Again,  if  he  knows  well  what  he  is  doing,  appreciates  the 
nature  and  quality  of  his  act  or  omission,  but  from  his  abnormal 
state  of  mind  is  not  capable  of  knowing  that  the  act  or  omission  is 
wrong,  he  should  be  excused. 

It  will  be  seen  that  it  is  the  extent  of  mental  power  which  the 
law  considers,  not  the  use  made  of  it.  For  example,  if  the  mind 
of  the  accused  is  of  such  a  character  that  he  is  capable  of  under- 
standing the  nature  of  an  act  he  will  not  be  excused,  whether  he 
is  sane  or  insane,  if  he  allows  passion  to  overcome  him.  prejudice 
or  hatred  to  sway  his  conduct.  Again,  if  his  mind  is  of  such 
a  character  that  he  is  capable  of  understanding  that  an  act  is 
wrong,  i.e..  forbidden  by  the  law,  he  is  not  excused,  sane  or  in- 
sane, if  he  sets  up  his  own  standard  against  the  standard  set  up 
by  his  country  and  does  that  which  is  forbidden  by  the  law, 
because  he  thinks  it  right. 

Would  it  not  be  of  the  most  evil  consequence  ii  anyone  were 
to  be  allowed  to  decide  for  himself  whether  anv  act  was  right 


*This  is  section  19  (1)  of  the  Criminal  Code  of  Canada:  but  the  statute  is  only 
a  re-statement  of  the  previously  existing  law  as  authoritatively  laid  down  in  the  case 
of  Daniel  McXaghten  who.  in  1843.  shot  and  killed  Edward  Drummond,  when  insane 
and  laboring  under  morbid  delusions.  All  the  Judges  attended  the  House  of  Lords 
and  gave  their  opinion  as  to  what  the  law  was :  and  ever  since  the  law  so  laid  down 
has  been  followed  in  the  British  Empire.  The  opinions  may  be  seen  in  Vol.  10  of  Clark 
and  Finnellv's  Reportst  of  Ca*es  in  the  House  of  Lords,  pp.  200  sqq.,  or  in  Vol.  4  of 
Howell's  fitate  TriaU.  new  series,  pp.   847  sqq. 

The  history  of  the  evolution  of  the  legal  concept  of  responsibility  is  most  interesting. 
Some  day.  if  I  am  asked.  I  shall  gladly  address  you  on  that  subject. 
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or  wrong?  In  the  realm  of  conscience  that  is  the  case;  but 
society  will  not  allow  acts  to  be  done  with  impunity  which  may 
be  fully  approved  by  the  conscience  of  the  actor  but  which  are 
forbidden  by  law.  Charlotte  Corday  had  the  approval  of  her 
conscience  when  she  killed  Marat;"  would  her  act  be  tolerated 
by  any  civilized  people?  Some  of  the  Mormons  have  been  im- 
pelled by  a  sense  of  religious  duty  to  have  more  than  one  wife; 
do  we  overlook  that  act?  Or  take  a  case  nearer  still.  Xot  long 
ago  a  man  of  German  descent  was  charged  with  treason  in  this 
city.  Would  it  be  any  defence  that  he  thought  all  he  did  was 
called  for  by  his  love  for  Fatherland? 

For  its  own  protection,  for  the  protection  of  society  and  of 
the  individual,  the  State  has  laid  down  certain  rules  of  conduct ; 
these  must  be  obeyed,  or  there  is  anarchy. 

Our  test,  then,  of  responsibility  is  mental  capacity;  and  so 
far  I  fancy  most  medical  men  will  agree  that  the  test  is  not 
unfair. 

But  it  is  sometimes  objected,  what  about  the  man  whose  mind 
is  such  that  he  has  a  perfect  apprehension  of  the  act  and  its  un- 
lawfulness but  has  an  irresistible  impulse  to  do  the  act :  who  says 

"  Video  meliora  probogue 
Deteriora  sequor" 

and,  knowing  that  an  act  is  morally  wrong  and  against  the  law, 
is  constrained  by  his  diseased  brain  to  do  the  act  which  he  himself 
reprobates  ? 

There  is  a  difference  between  an  irresistible  impulse  and  an 
impulse  which  is  not  resisted.  We  have  all  had  the  latter 
kind  of  impulse.  Nay,  the  fear  of  the  most  severe  punishment 
is  not  always  successful  in  causing  effective  resistance  to  an  im- 
pulse t(T  do  wrong.  How  many  have  said  ''  I'll  kill  him  if  I 
swing  for  it  " ;  and  have  done  it  ?  Bill  Sykes  had  an  impulse  to 
kill  ISTancy,  which  he  did  not  resist.  No  doubt  he  would  have 
said  with  more  than  a  mere  modicum  of  truth  that  he  could  not 
resist.  Should  he  therefore  go  free  ?  No  one  would  say  so.  The 
fact  that  the  mind  may  be  defective  congenitally  or  diseased  does 
not  make  it  the  less  true  that  many  of  the  so-called  irresistible  im- 
pulses are  not  truly  irresistible  but  only  unresisted. 

I  once  charged  a  jury  in  a  murder  case  in  which  the  defence 
of  insanity  and  irresistible  impulse  was  set  up : — "  The  law  says 
to  men  who  say  they  are  afflicted  with  irresistible  impulses  '  if 

•The  murder,  but  the  other  day,  of  Jaur6s  in  Paris,  and  of  the  Prime  Minister 
of  Austria,  that  of  Lincoln  by  Wilkes  Booth,  of  Garfield  by  Giiiteau,  etc.,  will  occur  to 
everyone. 
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you  cannot  resist  an  impulse  in  any  other  way.  we  will  hang  a 
rope  up  in  front  of  your  eyes  and  perhaps  that  will  help/  " 

Would  it  not  be  unsafe  to  leave  open  a  defence  grounded  on 
supposed  irresistible  impulse  ?  (I  shall  assume  that  there  is 
such  a  thing.)  If  such  a  defence  is  open  to  the  insane,  it  must 
needs  be  open  to  the  sane;  and  the  undoubted  fact  that  as  a  rule 
in  the  insane  the  power  of  self-control  is  weakened  and  they  are 
(sijeakiug  generally )  prone  to  act  on  impulses  does  not  affect  this 
question. 

I  am  not  at  all  concerned  to  defend  our  law.  I  did  not  make 
it.  If  anyone  does  not  like  it,  let  him  make  an  appeal  to  the 
proj)er  quarter  and  get  it  changed.  But  before  he  does  so.  let  him 
consider  not  alone  the  accused,  but  the  safety  of  the  community ; 
let  him  carefully  study  the  works  of  those  who  have  seen  the 
matter  on  both  sides  and  let  him  consider  whether  it  is  not  better 
to  have  the  law  as  it  is  than  to  open  such  a  line  of  defence,  preg- 
nant as  it  is  of  danger  and  liable  to  great  abuse."  In  our  system, 
the  Minister  of  Justice  considers  each  case  on  its  own  merits. 
He  has  every  one  convicted  of  murder  examined  by  independent 
exj>erts  where  insanity  is  suggested :  and  there  never  has  been  a 
case  in  this  Dominion  in  which  a  prisoner  has  been  executed  in 
whom  there  was  real  reason  to  fear  insanity  or  weakness  of  mind 
as  the  actual  cause  of  the  crime. 

And,  finally,  the  people  of  Canada  would,  I  think,  never  agree 
to  a  change  in  the  law.  The  defence  of  insanity  has.  in  my  experi- 
ence and  observation,  had  much  more  consideration  from  the 
Judge  than  from  the  jury. 

Another  eminent  practitioner  asks.  "  Why  has  not  the  doctor 
the  same  right  as  the  lawyer  to  refuse  to  disclose  what  his  patient 
tells  him  C'  My  answer  is  "  He  has  " — and  you  cannot  get  up  a 
quarrel  with  the  lawyers  or  a  grievance  against  them  over  that. 

There  is  no  such  thing  in  our  law  as  a  solicitor's  pririJeqe 
to  refuse  to  answer  questions  concerning  what  his  client  tells  him. 
What  does  exist  is  the  privilege  of  the  client,  and  for  the  pro- 
tection of  the  client,  not  for  the  protection,  glory  or  advantage 
of  the  solicitor.  If  the  client  consent  to  the  disclosure  the  solici- 
tor cannot  refuse;  the  privilege  may  be  waived  by  the  client  but 
not  bv  the  advisor. 


'*  I  would  advise  all  to  read  the  very  valuable  treatise.  Thf  Criminal  Re»pon»ibUity 
of  Lvnalic*.  by  Heinrich  Oppenheim.  M.D.  of  Heidelberg:.  LL.D.  of  London  University, 
M.R.C.S.  (Lond.>,  F.R.S.  Med.,  etc.  After  a  most  interesting  and  exhaustive  dis- 
cussion of  the  law  of  various  countries,  he  states  as  his  final  conclusion,  p.  246 : 

"  Without  .  .  .  claiming  for  the  provision  of  the  English  law  either  theoretical 
perfection  or  a  practical  comprehensiveness  wide  enough  to  do  complete  justice  in 
every  conceivable  case.  I  believe  I  am  justified  in  maintaining  that  it  is  as  safe  and  satis- 
factory  a   working  rule   as  has  yet   been   devised." 

Let  me  add  that  no  law  ever  has  been  framed  or  ever  will  or  can  be  framed  by 
man  which   will    "  do   complete   justice  in  every   conceivable   case." 


102 


DOMINION  MEDICAL  MONTHLY 


The  rule  is  based  on  the  impossibility  of  conducting  legal 
business  without  professional  assistance  and  on  the  necessity 
in  order  to  make  that  assistance  effectual,  of  securing  full  and 
unreserved  intercourse  between  the  two.  It  has  existed  certainly 
as  long  as  compulsory  evidence  has'  (say  since  Queen  Elizabeth's 
time),  although  for  a  time  the  theory  seems  to  have  involved  a 
regard  for  the  oath  of  the  lawyer.  For  a  century  and  a  half  the 
reason  of  the  law  has  always  been  laid  down  as  I  have  given  it. 

But  even  the  privilege  of  a  client  does  not  obtain  in  all  cases. 
While  every  communication  within  the  ordinary  scope  of  profes- 
sional employment  is  privileged,  communications  in  furtherance 
of  a  fraud  or  crime  are  not  privileged,  whether  the  solicitor  is  a 
party  to  or  ignorant  of  the  illegal  object. 

Moreover,  the  communication  must  be  made  to  the  solicitor 
as  solicitor.  No  privilege  exists  simply  because  one  of  the  parties 
is  of  the  legal  profession ;  and,  to  make  it  even  more  clear  that 
it  is  not  the  solicitor  who  has  the  privilege,  let  me  add  that  '*  once 
privileged  always  privileged,"  and  nothing  the  solicitor  can  do, 
either  by  getting  rid  of  his  client,-  taking  up  cases  against  him, 
suing  him  or  anything  else,  enables  the  solicitor  to  get  rid  of  the 
privilege  of  the  client. 

Do  you  like  that  law  ?  or  would  you  prefer  to  have  your  lawyer 
allowed  to  tell  what  he  has  found  out  from  you — perhaps  after  he 
has  turned  against  you  ?  This  privilege  does  not  in  our  law  exist 
in  the  case  of  any  other  relation  than  that  of  solicitor  and  client, 
and  another  to  be  mentioned  later — '^  no  pledge  of  privacy  or 
oath  of  secrecy  can  avail  against  demand  for  the  truth  in  a  Court 
of  Justice " — a  communication  to  a  clerk,  a  trustee,  a  banker, 
a  journalist,  what  not,  cannot  come  under  the  rule  as  to  privi- 
lege. Members  of  a  secret  society  bound  by  oath  or  sacred  honor 
not  to  disclose  what  took  place  in  the  lodge-room  have  before 
now  been  forced  to  tell  in  Court  what  took  place  in  their  secret 
chamber. 

The  privilege  also  exists  in  the  case  of  husband  and  wife. 
Neither  can  be  obliged  to  disclose  any  communication  between 
them  during  coverture. 

Sometimes  the  privilege  is  claimed  by  clergymen,  whether 
they  call  themselves  priests  or  not.  Not  infrequently  they  say 
that  even  with  the  consent  of  the  penitent  they  would  not  disclose 
the  confession.  Our  law  knows  no  such  privilege.  Nevertheless, 
when  I  was  at  the  bar  I  never  tried  to  force  a  clergyman  to  dis- 
close what  was  communicated  to  him  by  anyone  who  sought  him 
as  a  clergyman ;  and  on  the  Bench  I  have  always  advised  counsel 
not  to  press  for  an  answer  against  an  objection  based  on  religious 
grounds. 
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In  some  countries  these  communications  are  privileged  in  the 
same  way  as  communications  to  a  solicitor;  everv  country  has 
the  law  it  desires. 

There  is  in  our  country  no  such  thing  as  privilege  of  a 
medical  man  to  answer  any  question,  any  more  than  any  other 
expert;  there  is  no  magic  in  writing  the  letters  M.D.  after  one's 
name. 

The  claims  sometimes  made  of  privilege  go  much  beyond  any- 
thing found  in  the  case  of  solicitors.  For  example,  a  medical 
man  writes:  "A  doctor  was  asked,  in  the  box.  Did  you  treat 
Mrs.  A.  for  morphinism  {  He  refused  to  answer.  Was  he  right  ? 
If  not,  why  are  lawyers  and  priests  exempt  under  similar  cir- 
cumstances f" 

These  questions  indicate  a  total  misunderstanding  of  the  fact ; 
and  if  medical  men.  who  are  supposed  to  be  better  educated  than 
the  ordinary  citizen,  believe  that  such  a  privilege  as  is  here 
suggested  exists  in  the  lawyer  and  priest,  what  must  be  the 
opinion  of  the  mass  of  the  people  ?  "  For  if  they  do  such  things 
in  the  green  tree,  what  shall  be  done  in  the  dry?" 

I  have  already  said  that  there  is  no  privilege  in  the  priest : 
although  from  the  tenderness  with  which  our  Courts  treat  all 
honest  religious  belief  the  priest  or  minister  is  generalh  not 
pressed  by  counsel.  I  do  not  know  of  any  instance  in  Cana«]:i  of 
a  priest  or  minister  being  committed  for  contempt.  Cases  have 
been  known  in  England,  whose  Courts  we  generally  follow. 

Xor  would  the  solicitor  be  permitted  to  refuse  to  answer  such 
a  question.  The  privilege,  so-called,  does  not  allow  a  solicitor 
to  refuse  to  answer  all  questions  concerning  his  client ;  it  extends 
only  to  oral  and  written  communications  between  the  client  and 
himself,  passing  in  professional  confidence.  A  question  similar 
to  that  which  the  doctor  is  said  to  have  refused  to  answer  would 
be,  "  Did  you  bring  an  action  for  breach  of  promise  for  her  ?" 
"  Did  you  defend  her  in  a  divorce  proceeding  V  **  Did  you 
appear  for  her  in  the  Police  Court  on  a  charge  of  indecent  con- 
duct ?"  and  the  like.  No  solicitor  would  venture  to  refuse  to 
answer  such  a  question  ;  if  he  did,  he  would  have  occasion  to  repent 
his  temerity  behind  the  bars  of  the  common  gaol.  The  doctor 
spoken  of  by  my  friend  was  utterly  wrong  in  law — if  the  fact  be 
exactly  stated. 

There  are  many  cases  of  confidential  communication  between 
intimate  friends,   between   merchant   and   banker,"  master  and 


"  The  right  and  duty  of  a  banker  to  keep  his  customer's  account  secret  like  s 
similar  duty  on  the  part  of  a  telegraph  company,  has  nothing  in  common  with  the 
privilege  ■we   are  discussing.      All  that  disappears  in  court  proceedings. 
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clerk,  in  which  the  person  in  whom  confidence  is  placed  would 
not  voluntarily  disclose  the  secret  communicated  in  confidence. 
^0  gentleman  would.  He  may  protest  against  being  compelled 
to  do  so,  even  if  he  is  not  prepared  to  go  so  far  as  a  well-known 
person  of  the  highest  station,  who  is  said,  when  called  as  a  witness 
against  a  ladv,  to  have  "  perjured  himself  like  a  gentleman." 
A  doctor  may  be  in  the  same  position ;  he  often  is ;  and  he  will 
naturally  feel  a  repugnance  to  make  known  what  was  told  him 
by  a  confiding  patient.  His  proper  course  is  to  state  candidly  to 
the  Judge  his  objection  and  the  reason  for  it.  Unless  the  ques- 
tion is  of  great  moment  the  Judge  will  advise  counsel  not  to  press 
for  an  answer.  In  most  instances,  indeed,  counsel  will  proprio 
motu,  withdraw  the  question.  Kot  always;  you  will  find  an  oc- 
casional cad  even  at  the  Bar. 

But  if  the  question  be  at  all  crucial  the  best  of  counsel  will,  in 
the  interest  of  his  client,  require  an  answer.  The  Judge  has  no 
power  to  do  more  than  advise.  The  doctor  must  answer  or  be 
committed  for  contempt. 

My  friend's  doctor  was  undoubtedly  wrong  in  law,  and  I 
should  have  unhesitatingly  sent  him  to  think  it  over  in  the  se- 
clusion of  a  cell. 

In  morals  everyone  must  judge  for  himself  when  he  will  set 
himself  against  the  law  of  his  country — a  law  made  for  him  and 
for  me,  but  made  by  neither  of  us.  The  passive  resister  of 
England  values  the  approval  of  his  conscience  more  than  he  fears 
the  penalty  of  the  law;  there  have  been  and  still  are  many 
martyrs  to  what  they  consider  an  unjust  law;  and  there  may 
arise  cases  in  which  a  doctor  will  feel  that  as  a  gentleman  he 
should  rather  suffer  punishment  than  betray,  even  unwillingly^ 
a  trust.  But  he  is  in  nowise  different  from  any  other  gentleman, 
and  he  will  have  this  feeling,  not  because  he  is  a  doctor,  but  because 
he  is  a  gentleman. 

If  such  a  case  arise  he  may  in  his  seclusion  from  the  world 
say  with  the  old  Cavalier': 

Stone  walls  do  not  a  prison  make, 

!N^or  iron  bars  a  cage ; 
Minds,  innocent  and  quiet,  take 

That  for  an  hermitage. 

I  have  been  wondering  under  what  circumstances  could  such  a 
(juestion  be  asked  of  a  medical  man.     There  are  two  sets  of  cir- 

1=*  Richard  Lovelace,  who  for  his  devotion  to  the  Kin^,  Charles  I,  was  committed  to 
the  Gatehouse  at  Westminster,  1642,  and  there  wrote  his  famous  song  from  which  I 
quote.  He  fought  in  the  service  of  France  and  afterwards  of  his  own  King.  After 
the  death  of  Charles  he  pined  away  and  died  in  misery,  poor,  ragged  and  consumptive. 
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ciimstances  imder  which  I  cau  conceive  of  its  being  put;  first,  if 
the  patient  were  trying  to  get  damages  from  some  one,  and  her 
past  condition  became  material.  If  that  was  the  case,  a  doctor 
would  be  simply  dishonest  if  he  helped  to  conceal  the  fact.  It 
should  not  be  forgotten  that  a  witness,  expert  or  otherwise,  who 
assists  a  ]iarty — patient  or  otherwise — toi  obtain  an  undue  ad- 
vantage might  just  as  well  put  his  hand  in  the  defendant's 
pocket  and  steal  the  money. 

Or  tiie  patient  may  have  been  a  witness,  and  it  became  neces- 
sary to  test  how  far  she  was  to  be  relied  upon.  Her  treatment 
for  morphinomania,  especially  if  unsuccessful,  would  be  most 
material,  and  should  be  disclosed.  The  Court  is  a  place  where 
fact  is  to  be  inquired  into;  and,  hard  as  it  may  be,  that  a  man's 
— more  so  a  woman's — faults  or  weaknesses  should  be  laid  open, 
it  would  be  harder  if  injustice  should  be  done  by  concealment. 

What  I  have  said  answers  in  principle  several  of  the  questions 
suggested  to  me;  and  I  do  not  go  into  minute  details. 

Do  medical  men  really  desire  the  law  to  be  as  it  is  in  some 
jurisdictions — to  have  a  change  made  in  it  so  that  the  same  rule 
shall  ajiply  to  them  as  to  solicitors  (  If  so,  the  proper  course  is  to 
apply  to  the  Legislatures. 

As  a  true  friend  of  the  medical  profession,  I  would  give  the 
same  advice  as  that  given  by  Punch  to  those  about  to  marry: 
"  Don't."  The  privilege,  so-called,  as  I  have  endeavored  to 
show,  is  no  right  given  to  the  solicitor;  it  is  a  duty  imposed  upon 
him;  and,  crede  experto,  it  is  an  onerous,  disagreeable  duty,  and 
one  which  most  solicitors  would  gladly  be  rid  of  if  it  were  con- 
sistent with  the  good  of  the  public.  It  is  no  advantage  to  them 
but  rather  a  burden. 

It  might  be  well,  too,  to  consider  whether  the  people  are  so 
enamored  of  the  expert  evidence  of  medical  men  as  to  be  likely 
to  give  them  a  special  rank  differing  from  all  other  expert  wit- 
nesses— engineers,  chemists,  scientists  of  all  kinds.  (It  may  not 
be  without  interest  to  know  that  our  lawyers  cannot  be  expert 
witnesses  in  our  Courts.  The  only  experts  are  the  Judges  who 
decide  the  case.") 

I  have  been  asked  to  say  something  about  expert  evidence,  but 
I  addressed  this  body  on  that  subject  November  Sth,  1910.     The 

'^  As  law  is  man-made,  there  must  be  someone  to  decide  what  it  is — experiment 
will  not  help — and  that  s^omeone  is  the  .Tiidge.  Lawj'ers.  as  experts,  may  argue  before 
him  as  to  what  is  the  law.  but  they  cannot  be  sworn  to  swear  to  what  it  is.  The 
Judge  must  decide  on  his  own  opinion :  and  he  is  the  only  true  expert.  Where  the 
law  of  another  country  (except  England,  whose  law  Ontario  Judges  are  assumed  to 
know)  is  to  be  investigated  in  an  action,  the  evidence  of  lawyers  skilled  in  the  law  of 
that  country  will  be  received  as  expert  evidence.  Our  Judges  are  experts  only  in  our 
own.  law. 
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address  appeared  in  the  Canada  Lancet  and  the  Canadian  Journal 
of  Medicine  and  Surgery  of  the  following  month  and  is  readily 
available.  The  address  received  considerable  attention  in  the 
medical  press  of  England  and  the  United  States,  and  some  criti- 
cisms were  made  upon  it ;  but  I  see  no  reason  to  change  one  word 
of  it;  it  still  presents  my  best  thought,  and  those  interested  are 
referred  to  the  medical  journals. 

Several  matters,  too,  are  suggested  for  discussion,  the  proper 
subject  of  lectures  by  a  professor  of  Legal  Medicine,  an  expert 
in  jMedicine,  not  in  Law.  While  I  venture  to  hope  that  I  have 
qualifications  in  Medical  Jurisprudence,"  I  make  no  claim  to 
special  knowledge  on  the  medical  side,  and  I  leave  such  questions 
to  those  who  do. 

One  set  of  questions  has  to  do  with  the  law  of  evidence,  a 
purely  legal  matter;  but  as  medical  men  are  likely  to  meet  it 
now  and  then  I  deal  with  it  briefly;  I  mean  what  are  called 
ante-mortem  statements. 

The  general  rule  of  law  is  that  nothing  said  out  of  Court  by 
one  person  can  be  used  as  evidence  against  another;  but  there 
are  a  few  exceptions,  one  of  which  is  that  "  in  trials  for  murder 
and  manslaughter  the  dying  declaration  of  the  deceased,  made 
under  a  sense  of  impending  death,  is  admissible  to  prove  the 
circumstances  of  the  crime."  This  has  been  the  law^  certainly 
for  about  two  centuries  and  a  half.  You  will  note  that  the 
declaration  is  allowed  in  evidence  (1)  only  in  cases  of  homicide, 
(2)  only  that  of  the  person  slain,  and  (3)  of  him  only  Avlien 
made  under  a  sense  of  impending  death. 

When  a  patient  has  been  assaulted  and  will  probably  die,  the 
doctor  will  be  well  advised  to  have  a  magistrate  or  other  officer 
of  the  law  sent  for,  and  leave  the  proceedings  in  his  hands.  In 
the  absence  of  such,  the  doctor  should  make  the  patient  under- 
stand that  he  will  not  recover ;  if  possible  obtain  from  him  some 
acknowledgment  of  his  appreciation  of  that  fact  (as  any  hope 
of  recovery  will  vitiate  the  ante-mortem  statement)  ;  take  down 
in  writing  what  the  patient  says  of  the  circumstances  of  the 
crime   (oral  declarations  are  jidmissible  but  not  so  effective  as 


"  The  terminologj-  I  employ  is  not  universally  adopted.  In  the  sense  in  which 
I  emplov  the  terms,  Medical  Jurisprudence  has  to  do  with  the  law  relating  to  medical 
men  and  medical  cases;  Legal  Medicine  with  medical  questions  in  matters  which  are 
or  may  be  the  subjects  of  litigation  or  which  may  come  up  in  the  course  of  litigation. 

Let  me  illustrate  by  an  example.  A  man  is  poisoned  and  dies.  A  medical  man 
attends  him.  Legal  Medicine  has  to  do  with  the  symptoms  or  evidence  of  poisoning; 
Medical  .Turisprudence  with  the  legal  effect  of  this  or  that,  of  what  the  patient  said,  with 
whether  this  or  that  medical  fact  was  evidence,  etc.  A  Chair  of  Legal  Medicine  calls 
for  a  medical  man  with  a  legal  turn  of  mind;  one  of  Medical  .Jurisprudence  for  a 
lawyer  with  some  knowledge  of  medicine.  It  is  to  me  as  absurd  to  have  a  medical  man 
teach  a  branch  of  iurisprudence  as  for  a  lawyer  to  teach  a  branch  of  medicine — or  for 
either  to  teach  land   surveying  or  theology — but   qnot   hominen,   tot  aententiae. 
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written)  ;  have  him  sign  if  possible,  and  in  any  ease  read  the 
statement  to  him  and  procure  his  assent.  It  is  best  to  take  down  all 
the  patient  says,  no  matter  how  seemingly  irrelevant  it  may  be; 
and  it  is  imperative  that  the  doctor  shall  assure  himself  that  the 
patient  is  compos  Dientis — that  he  is  saying  what  he  means  and 
knows  what  he  is  doing. 

There  is  no  law  to  compel  a  medical  man  to  do  anything  in 
the  matter,  however  bad  a  citizen  he  might  show  himself  to  be 
by  neglecting  to  do  as  I  have  stated. 

Most  of  the  other  questions  may  be  answered  in  principle 
by  saying  that  medical  men  are  members  of  the  body  politic, 
citizens  of  a  free  country;  they  have  the  same  interest  in  their 
country  and  their  fellow  countrymen  as  other  citizens ;  they  are 
not  members  of  a  caste  having  special  privileges ;  they  have  pre- 
cisely the  same  rights  and  duties  as  others.  When  I  am  asked. 
Should  a  doctor  do  this  or  do  that  ?  my  answer  is.  Find  out  what 
an  honest  man  sincerely  desirous  of  doing  the  right  thing,  sin- 
cerely anxious  for  his  country's  well-being,  influenced  by  no 
improper  motive  or  dishonorable  intention — what  that  man  would 
do  in  the  circumstances,  that  let  the  doctor  do,  and  his  skirts  are 
clear. 

In  many  cases  it  is  not  a  matter  of  law  at  all,  but  of  prudent 
conduct  and  decent  regard  for  others.  A  married  man  consults 
a  physician  for  what  is  euphemistically  called  a  social  disease; 
should  the  doctor  tell  the  wife  ?  There  is  no  law  as  to  that ;  no 
legal  duty  cast  upon  the  medical  man  to,  keep  the  secret  or  to 
disclose  it  to  the  wife.  What  would  an  honorable,  right-feeling 
man  do  ?  Would  he  allow  an  innocent  woman  to  become  infected 
with  loathsome  disease  and  made  an  invalid  for  life  (I  have 
seen  such),  or  should  he  tell  what  may  save  her — tell  what  the 
husband  should  himself  tell,  and  woidd  if  he  were  not  a  selfish 
hound  i  I  have  no  answer ;  the  law  has  no  answer.  Let  each  find 
an  answer  for  himself  in  his  own  soul. 

Many  medical  men  are  troubled  as  to  their  duty  when  they 
are  in  the  presence  of  a  probable  crime.  Much  has  been  said  and 
written  on  this  subject.  A  very  interesting  article  from  the 
British  Medical  Journal  is  reprinted  in  the  Canada  Lancet  for 
^fay,  lOlG,  and  will  well  repay  perusal. 

Let  me  say  at  once  that  in  most  cases  of  the  kind  there  is  no 
question  of  law  at  all,  but  a  question  on  the  one  hand  of  medical 
ethics,  and  on  the  other,  of  the  moral  duty  every  man  owes  to  the 
society  of  Avhich  he  is  a  member. 

Take  an  example  or  two : 

A  doctor  sees  a  man  break  his  leg,  and  is  called  on  by  the  man 
in  agony  to  help  him,  surgically  or  otiierwise.     He  may  pass  by 
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on  the  other  side  like  the  priest  and  Levite ;  he  is  not  answerable 
to  the  law.  So  a  medical  man  may  refuse  to  attend  anyone,  how- 
ever sick  and  however  willing  and  able  to  pay." 

A  man  standing  on  the  wharf  sees  another's  child  fall  in, 
which  he  might  easily  save  by  a  little  effort.  The  law  does  not 
compel  him  to  lift  a  finger ;  he  may  stand  and  laugh  at  the  child's 
struggles,  ending  in  death,  and  he  has  committed  no  offence 
against  the  law. 

Many  years  ago  when  I  was  Counsel  representing  the  Crown  in 
a  trial  for  murder,  it  was  proved  that  the  man  who  diad  been  shot 
lay  all  night  at  a  neighbor's  gate,  and  that  the  neighbor  heard  his 
shrieks  and  groans  but  did  not  come  near  him  till  the  morning^ 
when  he  found  him  at  the  point  of  death.  I  diligently  examined 
the  authorities  in  criminal  law  to  see  if  I  could  not  charge  this 
callous  brute  with  a  crime.     I  could  not. 

Most  cases  of  the  doctor's  association  with  a  crime  are  of  the 
same  nature.  The  law  lays  no  duty  upon  him — no  legal  duty, 
the  neglect  of  which  is  an  offence  against  the  law — ^let  him  clear 
his  soul  before  God  and  his  fellowmen. 

There  are  cases,  indeed,  in  which  the  law  is  not  silent,  for  ex- 
ample, anyone  who,  though  absent  at  the  time  of  the  commission  of 
the  crime,  procures,  counsels,  commands  or  abets  another  to  commit 
it,  is  equally  guilty  with  the  actual  offender.  But  the  mere  knowl- 
edge that  an  offence  is  to  bo  committed  is  not  enough,  so  long  as 
there  is  nothing  done  to  encourage  or  aid  its  commission.  Some 
years  ago  1  prosecuted  in  ]3elleville,  a  half-breed  Indian"  for  the 


'^  This  is  not  so  in  some  countries.  In  some  places  it  is  thought  that  the  monopoly 
given  by  law  to  the  medical  man  may  well  place  on  him  the  obligation  to  exercise  the 
monopolized  art  when  called  upon  to  do  so. 

In  the  ancient  law  of  most  countries  the  position  of  most  men  determined  their 
rights  and  duties.  This  was  so  anciently  in  England;  but  now  only  the  common  inn- 
keeper and  the  common  carrier  are  obliged  to  serve  all  comers.  The  barrister  is  by  the 
etiquette  of  his  profession  obliged  to  take  any  brief  offered  him,  unless  it  be  against 
some  client  of  his,  but  may  demand  in  advance  any  retaining  fee  he  pleases;  and  thus 
he  may  in  practice  prevent  his  retainer  in  cases  he  does  not  like. 

The  change  in  law  is  a  change  from  status  to  contract.  The  relative  rights  and 
duties  between  man  and  mnn  are  determined  by  the  bargains  they  make,  not  by  their 
station   in   life   or   their   profession. 

'*  The  prisoner  was  Peter  Edwin  Davis,  who  murdered  William  Emory  in  Septem- 
ber, 1899.  Davis  was  said  to  be  the  grandson  of  a  favorite  officer  of  the  Emperor 
Napoleon,  who.  when  his  sovereign  was  sent  to  St.  Helena,  came  to  Canada,  went  to 
the  wilds  of  North  Hastings,  and  there  married  the  only  daughter  of  an  Indian  chief. 
The  only  daughter  of  that  union  married  a  white  man  by  the  name  of  Davis,  and 
several  children  (amongst  them  the  prisoner)  were  the  issue  of  this  union.  Peter 
Edwin  Davis  was  a  .stalwart,  muscular  young  man,  over  six  feet  in  height,  straight  as 
a  pine,  swarthy  and  with  lank  black  hair.  The  trial  took  place  before  Chief  Justice 
Armour  at  Belleville.  April.  1890,  and  the  prisoners  were  brilliantly  defended  by  R.  C. 
Clute,  Q.C.  (now  Mr.  .fustice  Clute  of  the  Supreme  Court  of  Ontario)  and  the  late 
S.   B.   Burdett,   Q.C.      I   prosecuted   for   the  Crown. 

The  evidence  oroved  to  be  a  demon.stration  that  Mrs.  Emory  knew  her  husband  was 
to  be  slain,  but  there  was  nothing  to  show  that  she  approved  of  it  or  took  any  part  in 
it.  She  was  accordingly  acquitted.  Davis  was  convicted  and  hanged,  dying  as 
stolidly  as  he  had  lived.  He  showed  no  desire  for  life  or  fear  of  death.  Mrs.  Emory 
haunted  the  neighborhood  of  the  gaol  until  the  execution.  She  afterwards  married 
again.  A  brief  account  of  this  case — singular  in  many  points  of  view — will  be  found 
in  the  Canada  Law  Journal  for   1888    (34   Can.  L.  J.,  pp.   68   sqq.). 
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murder  of  a  white  man.  The  white  man's  wife  knew  that  he  was  t<y 
be  murdered  but  did  nothing  to  encourage  the  Indian  (who  was  in 
love  with  her)  nor  did  she  inform  the  authorities.  I  had  her 
charged  with  murder,  but  she  was  rightly  acquitted.  Except 
under  special  circumstances  there  is  no  duty  in  law  cast  upon  one 
man  to  protect  another. 

Again,  anyone,  who,  knowing  a  crime  to  have  been  committed 
by  another,  receives,  relieves,  comforts  or  assists  the  criminal 
(say,  for  example)  to  escape  or  to  evade  tihe  pursuit  of  justice,  is 
guilty  of  an  offence.  There  is  no  obligation  in  law  on  anyone 
to  discover  an  offence,  but  if  he  knows  it  to  have  been  committed 
be  must  walk  warily.  Mere  knowledge  is  not  fatal ;  some  act  is 
necessary,  and  that  act  must  tend  to  enable  the  criminal  to  elude 
justice,  '•  must  tend  to  prevent  the  principal  from  being  brought 
to  justice." 

Outside  of  these  offences  against  the  law,  the  medical  man  is 
left  to  his  own  conscience.  All  that  was  said  by  the  Judges  in  the 
instances  mentioned  in  the  article  already  spoken  of  was  an  ex- 
pression of  opinion  not  of  the  l^al  duty  but  the  moral  duty,  the 
duty  as  a  good  citizen,  of  the  medical  man.  And  of  that  ever}' 
medical  man  must  judge  for  him.se] f. 

IN^ow  let  me  take  some  concrete  cases  proposed  for  my  dis- 
cussion. 

"  A  man  tries  to  break  into  a  house  and  is  fired  upon  and 
"wounded ;  he  goes  to  a  doctor's  office  for  treatment  and  t«lls  how 
be  came  by  his  wound  and  what  he  was  doing,  should  the  doctor 
Teix)rt  the  case?"  I  answer  that  more  Scotico.  by  another:  '"A 
man  tries  to  break  into  a  house  and  is  fired  upon  and  wounded; 
hb  goes  into  a  neighbor's  house  for  linen  to  bind  up  his  wounds 
and  tells  how  he  came  by  his  wound  and  what  he  was  doing — 
should  the  neighbor  report  the  case?" 

"  A  man  is  attending  a  woman  who  has  aborted  and  is  very 
ill.  He  suspects  criminal  interference.  Should  he  go  on  and 
treat  the  case  and  make  no  inquiries,  or  should  he  try  to  find  out 
all  about  how  she  was  operated  on  and  by  whom  ?" 

Change  the  question  by  saying  ''  friend  "  instead  of  "  doctor," 
and  find  the  answer. 

Of  course  the  doctor  would  go  on  treating  the  case.  If  he 
Avere  prudent  he  would  insist  on  another  medical  man  being 
called  in;  but  there  is  no  law  to  compel  him  to  do  anything  in 
the  way  of  finding  out  the  crime,  if  any.  What  he  will  do  will 
<iepend  on  his  conception  of  his  duty  to  his  country. 

I  shall  at  the  proper  time  be  very  glad  to  give  you  my  own 
views  of  the  moral  and  civic  dutv  of  the  medical  man  in  such 
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circumstances ;  but  this  is  not  the  time — I  am  discussing  "  The 
Law  and  the  Doctor,"  not  "  The  Doctor's  Duty  as  a  Citizen."  That 
duty  each  must  determine  for  himself.  Sometimes  it  will  be  hard 
to  say  which  of  two  courses  is  the  better;  sometimes  one  would 
choose  the  one  while  another  of  equal  intelligence,  honesty  and 
patriotism,  would  choose  the  other." 

It  may  be  that  I  am  rather  inclined  toward  magnifying  the 
duty  of  the  physician  to  his  country  and  his  countrymen  in 
general ;  but  I  am  quite  sure  that  he  must  always  in  this  enquiry 
be  on  his  guard  against  the  individualistic  view.  His  patient 
must  not  be  allowed  by  his  nearness  to  hide  the  rest  of  the  world ; 
and  the  doctor  should  not  swallow  up  the  citizen. 

In  conclusion,  you  must  allow  me  to  say  how  glad  I  am  to  be 
permitted  to  meet  you  once  more,  to  address  you  on  subjects  in 
which  you  and  I  have  an  equal  interest.  I  try  always  to  speak 
to  you  (as  to  all  men)  the  plain  truth  as  I  understand  it;  but 
there  is  no  one  to  whom  the  honor,  the  well-being  and  the  well- 
doing of  the  medical  profession  is  more  dear,  and  no  one  who  will 
be  more  delighted  to  be  of  service  to  you  in  any  way. 

At  this  time,  when  the  world  is  in  travail  and  the  Empire 
calls  all  her  sons,  the  medical  men  have  been  ever  forward  in 
devoted  and  unselfish  service.  Let  me,  as  a  Canadian  and  a 
Briton,  express  appreciation  and  gratitude;  and  hope  that  ere 
long  the  sun  will  shine  again  on  a  happy  and  prosperous  Canada 
at  peace. 

"  It  is  an  utter  fallacy  to  assert  that  because  one  cause  of  conduct  is  reasonable, 
honorable,  etc.,  the  opposite  must  be  unreasonable,  dishonorable,  etc.  We  have  re- 
cently had  an  inst.ance  of  a  hot  politician  asserting  that  the  members  of  the  opposite 
party  were  not  loyal,  basing  his  assertion  on  the  fact  that  his  own  party  was.  Hun- 
dreds of  instances  could  be  cited  of  this  silly  practice — in  politics,  in  religion,  even  in 
matters   affecting  the  war. 


FOCAL  INFECTIONS 


Dr.  A.  B.  Leeds,  Chickasha,  Okla. :  We  have  found  that  by 
beginning  at  the  tonsils  and  teeth  and  then  checking  up  the  other 
possible  foci,  the  tonsils  or  one  or  more  teeth  are  usually  affected 
svith  a  definite  strain  of  streptococcus  or  some  allied  or  kindred 
coccus.  In  removing  these  foci  in  the  teeth  and  tonsils  with  the 
other  foci,  we  have  not  only  relieved  but  also  cured  many  patients 
whose  condition  had  resisted  every  other  known  method  of  treat- 
ment, medical  or  surgical.  Our  practice  is  not  to  correct  a  chronic 
pelvic  lesion,  cystic  ovary,  appendix,  gallbladder,  etc.,  without 
removing  the  diseased  tonsils  and  disease  ^  teeth  at  the  time  of  the 
operation,  and  since  following  this  practice  our  results  have  been 
much  more  satisfactory.  /.  A.  M.  A . 
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The  Law  and  the  Doctor 

An  Address  before  the  Academy  of 
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By  WILLIAM  RENWICK  RIDDELL.  LL.D..  Etc. 
Justice  of  the  Supreme  Court  of  Ontario 


lu  accepting  with  miicli  pleasure,  as  I  did,  the  invitation  of 
voiir  President,  to  address  your  Academy  again,  I  requested  in- 
formation as  to  the  matter  with  which  my  address  should  deal ; 
and  I  have  been  furnished  with  a  list  of  subjects  upon  which 
some  one  or  other  member  desires  me  to  speak. 

The  subjects  have  a  familiar  ring;  I  have  met  them  time  and 
again :  but  they  are  of  sempiternal  interest  to  the  medical  pro^ 
fession.  and  deserve  respectful  treatment. 

Many  difficulties  disappear  if,  leaving  the  separate  fact,  the 
superficial,  we  seek  after  the  principle,  the  essential.  That  the 
medical  man  may  understand,  or  at  least  may  rightly  appreciate, 
the  rules  of  law.  he  must  consider  the  basis  of  law,  not  alone  the 
individual  dictate — fwere  it  not  that  I  might  be  misunderstood 
T  would  say  "  prescription"). 

Law  and  ^fedicine  rest  upon  wholly  different  bases,  and 
sliould.  and  in  the  nature  of  things  must. 

^fedicine — I  mean  true  scientific  medicine — endeavore  by  all 
legitimate  means  to  discover  the  workings  of  nature.  Control  over 
nature  she  has  none,  and  can  have  none.  Whether  inherent  in 
the  very  essence  of  things,  as  the  Pantheist  thinks,  or  implanted 
therein  by  an  Ai^mighty  God,  as  the  Christian  holds — whether 
*  it  must  needs  have  been  so."  or  the  Supreme  says  "  I  willed 
it  to  be  so  "^ — ^here  is  a  svstem.   a   manner  of  working,   a  re- 
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suit  following  a  cause,  inexorable,  certain,  inevitable/  It 
is  upon  that  philosophy  that  all  natural  science  is  founded ; 
and  if  that  foundation  fail,  chaos  is  come  again.  No  man 
can  change  the  sequence  of  cause  and  effect  in  nature,  lie 
may  indeed  remove  obstacles  against  the  working  of  some  cause  or 
remove  the  cause  itself,  or  add  or  substitute  other  causes ;  but  lie 
cannot  himself  make  a  cause  operate  differently  from  the  rigid 
rule  laid  down  for  it  by  the  nature  of  things  or  the  Creator. 

The  rules  of  cause  and  effect  in  nature  are  generally  called 
the  "  laws  of  nature" ;  and  it  is  to  some  extent  at  least  due  to  this 
terminology  that  medical  men  are  often  led  astray  in  their  con- 
ception of  the  law  of  the  land — the  rules  governing  in  legal  matters. 

The  law  of  the  land  is  in  its  origin  based  upon  custom.  Whether 
at  all,  and  if  at  all  to  what  extent,  custom  is  based  upon  nature 
we  need  not  enquire ;  it  would  lead  us  into  another  field,  interest- 
ing indeed,  but  of  little  importance  in  the  present  discussion. 

When  humanity  got  tired  of  the  primeval  method  of  determin- 
ing rights,  and  found  it  necessary  to  prevent  the  vindication  of 
rights  by  personal  and  private  brute  force,  it  was  necessary 
to  find  some  Judge  or  arbitrator  to  determine  between  man  and 
man.  The  arbiter  must  proceed  according  to  some  rule;  and  the 
rule  he  should  apply  he  found  in  the  same  way  as  you  and  I  deter- 
mine how  to  act  in  the  ordinary  affairs  of  life. 

Wherever  men  have  associated  together  for  any  length  of 
time,  a  course  of  conduct  develops  suitable  in  their  view  to  their 
environment  and  the  association.  That  course  of  conduct  is  a 
custom,  and  customs  are  from  the  earliest  recorded  time  and 
earlier,  and  this  in  trivial  as  in  important  matters.  How  one  man 
is  to  accost,  to  salute,  another  is  a  matter  of  custom,  not  only  in 
the  most  polite  and  advanced  but  in  the  most  uncivilized  and  back- 
ward societies.  Thieves  have  their  etiquette  as  well  as  member? 
of  the  Synod,  and  stevedores  as  well  as  members  of  the  Academy 
of  Medicine. 

When  the  Judge  was  called  u]ion  to  determine  the  rights  of 
two  contending  parties,  he  sought  for  the  true  rule  of  right,  and 

'  This  Conception-  of  the  inexorability  of  the  laws  of  nature  is  essentially  modern. 
It  has  not  yet  made  its  way  everywhere,  but  most  of  the  opposition  to  its  full  accept 
ance  is  concerning  the  past,  not  the  present.  In  medicine  in  the  amulet  days,  the  laws 
of   npt'i*-"  V"-p  coti'ulc-p'l   r"'difi">>'c  '>■•■   h    n-a' nn-'    '>;"bil'"at — "ipiins. 

It  is  often  said  that  al!  such  matters  are  questions  of  evidence;  but  that  is  not 
vhoUy  trve.  .\  few  centuries  ago.  the  favored  one  could,  bv  reciting  some  incanta- 
tion call  to  his  assistance  a  legion  of  angels,  good,  bad  or  indifferent.  Aladdin  could, 
by  ri'bbing  his  lamn,  call  the  all-T)ov-erf\il  genie  to  his  service.  Who  would  believe 
siich  things  now?  In  the  old  law  not  long  ago  many  a  poor  old  woman  suffered  death — 
a  lpir:il  murder — becauFe  legal  evide^'ce  proved  fhe  was  a  witch,  and  G6d  had  said  "Thou 
shalt  not  suffer  a  witch  to  live."  Now,  if  fifty  witnesses  swore  they  sa%v  an  old  woman 
ride  a  broomstick  through  the  sky,  no  Judge  would  allow  the  matter  to  go  to  a  jury, 
and   no  jury  would  convict. 

It  is  rot  f-imi)lv  a  Question  of  evidence — tlip  wlir>lp  miintipi'  of  looking  upon  nfitiiri' 
has  suffered  a   revolution. 


found  it  in  the  customs  of  his  people.  What  they  had  been  ac- 
customed to  do  was  right  for  them,  however  it  might  be  for  another 
people. 

Some  customs  there  were  which  it  was  not  thought  by  the  people 
worth  while  to  enforce,  some  virtues  which  were  left  in  the  realm 
of  conscience.  Even  vet  we  have  no  law  to  enforce  courtesy  or 
charity' ;  we  leave  the  cad  to  the  reprobation  of  those  whose  opinion 
is  worth  having  and  the  ungenerous  to  his  own  conscience. 

But  customs  which  the  people  thought  worth  enforcing  became 
the  rules  of  law.  These  depended  upon  the  people  themselves.  An 
illogical  people  had  illogical  customs,  a  generous  people  generous 
customs ;  but  whatever  the  custom  was,  that  was  the  law. 

This  is  what  is  meant  bv  such  maxims  as  ''  custom  is  the  life 
of  the  law,''  ''  custom  becomes  law,"  "  mos  regit  legem"  "  mos  pro 
lege," ''  leges  nioribus  serviunt"  "  consuetudo  est  optimus  inter pres 
legum"  etc.,  etc. 

An  advancing  community  grows  out  of  it5  old  customs.  What 
satisfied  and  suited  the  early  folk  irked  their  descendants.  The 
law  was  unsatisfactory.  In  an  advancing  community  the  law  is 
always  unsatisfactory.  Xow  law,  to  be  law,  should  be  fixed  and 
certain  ;  Misera  est  servifus  iihi  jus  est  vagum  aut  incertiini/  Where 
a  custom  has  once  been  determined  to  be  law  it  would  not  do  to 
permit  a  mere  individual  to  say  that  it  shall  no  longer  be  the  law. 
In  every  society  except  the  very  most  backward  there  is  a  law- 
making person  or  body,  and  that  person  or  body  has  the  duty  of 
making  the  law  fit  the  needs  of  the  society.  The  l^islator 
abolishes  so  much  of  the  common  law — that  is,  the  body  of  cus- 
toms— as  is  necessary,  and  thus  modifies  the  common  law. 

Emrland  and  those  countries  which  derive  their  legal  system 
from  England  (among  them  ourselves)  have  carried  out  this  idea 
consistently.  The  customs  which  have  been  laid  down  as  law 
remain  law  unless  and  imtil  modifying  legislation  is  passed :  and 
the  law  is  modified  only  so  much  and  so  far  as  the  legislation  says, 
either  in  express  terms  or  by  necessary  implication. 


-  There  are  and  always  •will  be  duties  of  imperfei't  obligation,  which  the  law  will 
not  think  it  worth  while  to  enforce.  The  sneering  backbiter  will  be  allowed  to  pursue 
his  dirty  way  unchecked  by  law  till  his  slander  does  someone  harm  or  he  accuses 
someone  of  actual  crime. 

What  the  law  will  and  will  not  prevent,  depends  on  the  people.  In  our  country 
anyone  is  at  liberty  to  malign  the  dead  so  long  as  he  says  nothing  about  the  living. 
That  is  because  we  have  not  thought  it  worth  while  to  protect  the  reputation  of  one 
who  has  gone  where  he  cannot  be  harmed  by  detraction.  Other  peoples  have  the  same 
regard  for  the  dead  as  for  the  living;  with  them,  de  mortuis  nU  nisi  bonum — aut 
jxtstum;  with  us  de  mortuis  omnia. 

'This  well-known  legal  maxim  may  be  stated  this:  Obedience  to  law  becomes 
a  hardship  where  the  law  is  vague  or  uncertain.  "  The  glorious  uncertainty  of  the 
law  " — really  a  blot  not  a  erlory-— does  not  obtain  in  one  case  out  of  a  thousand.  In 
almost  every  case  the  real  dispute  is  one  of  fact,  not  of  law. 


In  the  course  of  time  a  very  great  quantity  of  legislation  has 
been  passed,  so  that  in  many  instances  an  express  statutory  rule 
has  been  laid  down.  Doubts  as  to  the  exact  meaning  of  such  legis- 
lation there  may  be,  just  as  there  were  doubts  as  to  the  exact 
custom;  but  in  all  but  a  comparatively  small  number  of  cases 
the  law  is  clear.  Sometimes  difficulty  arises  in  the  interpretation 
of  language  employed,*  and  the  Judge  must  do  the  best  he  can  to 
determine  its  exact  meaning.  Sometimes  it  is  not  quite  certain 
what  the  common  law,  i.e.,  the  custom,  was;  and  the  Judge  must 
do  his  best  to  find  out.  But  once  the  meaning  of  legislation  is 
determined,  the  custom  clearly  made  out,  the  duty  of  the  Judge  is 
plain.  He  cannot  change  one  jot  or  tittle  of  the  law  so  determined. 
He  may  like  it  or  dislike  it;  it  may  seem  to  him  wise  or  unwise, 
just  or  unjust,  reasonable  or  ridiculous;  his  duty  is  to  apply  it, 
and  that  only. 

Law  is  man-made,  not  in  the  sense  of  being  made  by  the  Judge 
deciding  a  case,  but  in  the  sense  of  having  been  made  for  him  by 
man.  The  lawyer,  then,  is  interpreting  the  work  of  man,  the 
mind  of  a  community,  recent  or  long  past. 

Let  us  take  now  the  two  professions  and  compare  them.  A 
medical  man  is  attending  a  patient.  He  examines  him  to  discover 
accurately  his  exact  state,  to  apply  the  proper  remedy,  i.e.,  to  re- 
move some  obstacle  to  the  proper  and  normal  operation  of  organs 
or  to  strengthen  some  operating  cause.  He  has  been  taught  certain 
supposed  "  laws  of  nature,"  perhaps  verified  by  high  authority. 
These  he  believes  suh  modo,  for  he  knows  there  may  have  been  a 
mistake,  and  it  is  not  only  his  right  but  his  duty  to  suspect  their 
complete  accuracy.  He  must  observe  and  again  observe  and  ever 
obserA'e;  and  if  he  finds  that  the  '^  law  "  has  been  in  fact  wrongly 
formulated,  the  circumstance  that  it  has  received  the  assent  of  the 
most  eminent  authorities,  nay,  of  all,  is  of  no  avail.  No  auth- 
ority can  make,  unmake,  or  modify  a  law  of  nature.  Sulphuric 
acid  has  the  same  effect  on  calcium  carbonate  in  Fiji  as  in  Pots- 
dam, and  it  is  just  as  unsafe  to  trifle  with  typhoid  or  explosives  in 
Togoland  as  in  Toronto. 

Xo  medical  man  will  rise  in  indignation  and  condemn  the 
'*  law  of  nature  "  which  he  has  found  and  which,  as  he  thinks. 


*  In  every  language  there  must  be  ambiguity  except  in  the  very  simplest  con- 
ception. No  matter  how  careful  a  legislator  or  a  Judge  may  be,  he  cannot  express  his 
meaning  with  perfect  clearness  without  a  multitude  of  words  and  sometimes  not  even 
then.  The  cumbrousness  of  statutes  and  .judgments  is  explained  by  this  fact.  If 
anyone  thinks  he  can  express  without  ambiguity  any  enactment  in  fewer  or  simpler 
words,  let  him  try  it — not  simply  talk  about  it. 


will  be  harmful.  We  are  told  that  when  the  Ptolemaic  system  of 
astronomy  was  explained  to  a  certain  King  of  Spain — 

the  sphere 
With  centric  and  eccentric  scribbled  o'er 
Cycle  and  epicycle,  orb  in  orli — 

he  said  that  if  the  Almighty  had  consulted  him  before  creating  the 
universe  he  could  have  given  Him  some  useful  hints.  But  even  that 
King  did  not  suppose  that  he  could  change  any  of  the  order  of  the 
universe. 

Kor  are  the  laws  of  nature  the  subject  of  politics.  AVhen  the 
man  of  science  finds  that  potassium  permanganate  with  sulphuric 
acid  produces  oxygen  and  he  wants  hydrogen,  he  does  not  form  a 
Society  for  the  Protection  of  Hydrogen  and  make  it  an  issue  at 
the  next  election.  All  the  voters  in  the  world  cannot  change  the 
formula : 

2  K  Mn  0,+3  H.  SO.^-K^  80^+2  Mn  80^+3  H^  O+.3O. 

and  aU  the  King's  horses  and  all  the  King's  men  will  not  get  free 

.  hydrogen  from  these  re-agents.     (I  suppose  I  am liopelessly  archaic 

in  my  nomenclature,  but  that  was  good  chemistry  forty  years  ago, 

when  I  took  my  degree  of  B.Sc.)* 

The  lawyer.  Judge  or  otherwise  (it  is  not  well  to  draw  too  subtle 
distinctions)  investigating  a  case  tries  to  find  the  law  applicable. 
He  will  delve  into  statutes,  decisions,  text  writers'  dicta,  endeavor 
by  all  means  and  with  all  industry  to  determine  what  is  the  pre- 
cise state  of  the  law. 

Often,  like  the  scientist,  he  may  fail ;  but.  unlike  the  scientist, 
he  cannot  experiment  and  find  out.  He  is  in  the  position  of  a 
chemist  without  apparatus,  who  must  do  the  best  he  can  by 
analog^'  and  reasoning  with  generally  a  good  deal  of  conjecture 
added. 

But  assume  that  he  has  found  it ;  it  would  be  silly  for  him  to 
fight  against  it  in  his  particular  case ;  it  is  not  made  by  Judges  at 
the  present  day  and  they  cannot  change  it. 

So  far,  the  doctor  and  the  lawyer  are  on  the  same  plane:  but 
now  there  is  a  difference.  A  law  of  nature  is  not  made  by  man  and 
cannot  be  altered  by  man ;  a  "  law  "  in  the  sense  in  which  the  word 
is  used  in  the  Courts  is  purely  man-made  and  can  be  altered  by 
the  same  power  which  made  it. 

If  anyone,  doctor,  lawyer,  tinker,  tailor,  soldier,  sailor,  is  not 
satisfied  with  the  law  as  alreadv  laid  down,  it  is  his  right  to  try 


*  While  there  were  some  with  the  degree  of  B.A.Sc.  before  1876,  I  think  I  was 
the  first  to  receive  the  degree  of  B.Sc.  from  a  Canadian  nniversity  (Victoria  Uni- 
versitj-,  1876). 
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to  have  it  altered.  But  let  him  try  in  the  proper  quarter  and  in  the 
proper  way ;  get  at  the  Legislature,  the  only  efficient  power.  It  is 
as  idle  for  a  doctor  or  other  person  dissatisfied  with  a  rule  of  law 
to  gird  at  -the  Judge  or  at  the  lawyers  as  it  would  be  for  a  lawyer 
to  make  it  a  reproach  to  the  medical  profession  that  arsenic  is 
poison  or  smallpox  infectious.  The  remedies  are  different.  In 
medicine,  apply  other  laws  of  nature ;  in  law,  get  the  law  changed. 

Another  distinction  between  law  and  medicine  is  often  lost 
sight  of.  The  object  of  the  profession  of  medicine  is  to  cure  the 
individual,  to  make  or  keep  someone  well  (I  am  not  losing  sight 
of  public  hygiene — that  is  but  a  means  for  keeping  individuals 
healthy,  applied  en  bloc  instead  of  individually.)  It  is  to  the  doctor 
a  matter  of  perfect  indifference  what  may  be  ^he  moral  character, 
the  disposition,  the  past,  of  the  person  committed  to  his  care;  he 
may  be  a  Bill  Sykes,  a  Seth  Pecksniff  or  a  Ned  Cheeryble;  the 
most  hardened  ruffian  or  a  model  citizen ;  he  may  have  been 
injured  in  trying  to  murder  or  to  burglarize,  or  in  an  heroic 
attempt  to  save  life.  The  doctor's  skill  and  care  are  given  to  one 
as  to  the  other,  and  no  distinction  is  made.  Perhaps  the  doctor 
would  be  filled  with  disgust  and  righteous  indignation,  or  with 
sincerest  admiration,  if  he  were  to  allow  himself  to  contemplate 
his  patient ;  but  he  does  not ;  his  business  is  to  cure  bad  or  good, 
vicious  or  virtuous,  the  most  despicable  or  the  most  admirable. 

I  have  just  read  an  account  of  a  soldier  who  deserted  again  and 
again  in  the  face  of  the  enemy.  At  length  he  was  condemned  to 
death.  In  despair  he  tried  to  kill  himself,  but  succeeded  only  in 
blowing  away  a  part  of  his  face  and  jaw.  He  was  put  in  the 
doctor's  care  to  be  guarded  against  infection,  to  be  treated  with  all 
skill,  to  be  nursed  back  to  strength,  and  then  to  be  stood  against 
the  wall  and  shot.' 

With  the  individual  as  an  individual,  the  lawyer  has  nothing 
to  do ;  it  is  when  he  comes  in  contact  with  others  that  the  lawyer's 
study  begins.  What  are  his  rights  ?  That  means  what  is  he  en- 
titled to  receive  at  the  hands  of  others  ?  What  is  he  entitled  to  keep 
from  ot'hers  ?  What  may  he  do  to  others  ?  ISText,  what  are  his 
duties  ?  That  means,  what  must  he  do  to  or  for  others,  what  must 
he  refrain  from  doing  to  others  ?  Rights  and  duties  are  the  whole 
of  the  law. 


•  General  Sutherland,  one  of  the  leaders  of  the  American  Sympathizers  in  1838, 
was  condemned  to  death  by  a  court  martial  in  this  city.  While  in  the  old  Toronto  gaol 
on  the  north-west  corner  of  King  and  Church  Streets,  waiting  for  execution,  he 
opened  an  artery  in  an  attempt  which  nearly  proved  successful,  to  commit  suicide. 
He  was  discovered  in  time,  the  hemorrhage  stayed  and  his  life  saved.  Ultimately  he 
was  set  free  and  allowed  to  return  to  the  United  States;  but  his  attempt  at  suicide 
had  nothing  to  do  with  the  Royal  clemency.  Our  Canadians  would  have  joyfully  hanged 
him,  but  the  Home  Government  was  more  merciful.  I  have  told  the  story  of  this  General 
in  an  article  in  the  Canadian  Magazine  for  November,   1914,   "A  Patriot  General." 
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When  Robinson  Crusoe  was  on  his  island  with  the  company  of 
but  his  parrot  and  his  goats,  a  doctor  might  find  a  place  for  his 
science — the  lonely  man  might  be  sick  or  hurt,  and  the  physician 
or  surgeon  would  be  a  god-send.  But  there  was  no  room  for  the 
lawyer — Crusoe  had  no  rights  to  enforce  against  others,  no  duties 
to  be  enforced  of  him  in  favor  of  others.  It  may  indeed  be  that 
in  the  course  of  evolution  of  humanity  the  lower  animals  will  in 
time  be  vested  with  rights  against  their  lord,  but  so  far  they  have 
none.  The  trifling  protection  they  now  have  is  due  not  to  any 
legal  right  they  may  have — no  one  has  ever  heard  of  a  horse  or  a 
dog  suing  his  master  for  damages — but  to  the  sentiment  of  pity 
in  the  himian  mind.    This  is  quite  distinct  from  a  right. 

Let  me  explain  by  an  example.  If  a  man  hurts  another,  he  may 
be  sued  and  compelled  to  pay  money  to  him  he  has  injured,  and 
he  cannot  minimize  the  offence  by  killing  him.  A  horse  his  owner 
should  not  hurt ;  but  the  horse  cannot  get  damages,  and  it  is  a  less 
offence  to  kill  a  horse  than  to  torture  him.  The  stray  dog  and  cat 
which  no  one  wants  will  be  killed  by  the  Society  for  the  Prevention 
of  Cruelty  to  Animals  with  the  hearty  approval  of  everybody ;  but 
no  one  is  allowed  to  kill  it  by  degrees.  There  is  no  Society  for 
the  Prevention  of  Cruelty  to  Imbeciles  which  will  be  allowed  to 
kill  them  to  put  them  out  of  their  misery,  no  permissible  euthan- 
asia to  put  an  end  to  a  living  death. 

But  once  another  human  being  arrived  on  the  island,  there  were 
relative  rights  and  duties — the  right  of  Friday  to  be  allowed  to 
live,  the  duty  of  Crusoe  to  let  him  live.  Life,  liberty  and  the  pur- 
suit of  happiness  were  the  rights  of  each  and  it  was  the  duty  of 
each  to  respect  the  right  of  the  other. 

The  law,  whether  custom  or  legislative,  looks  to  the  community ; 
and  the  rules  of  law  are  the  rules  which  are  believed,  rightly  or 
wrongly,  to  be  for  the  benefit  of  a  community.  An  individual 
as  individual,  may  do  as  he  likes,  so  long  as  he  does  not  interfere 
with  the  well-being  of  the  community. 

These  considerations,  commonplace  as  some  may  consider  them, 
are  often  overlooked.  I  think  they  will  solve  many  of  the  difficul- 
ties medical  men  feel  in  respect  of  the  law. 

Xow  let  me  take  some  concrete  cases.  A  very  eminent  medical 
man  says  to  me:  ''  It  would  be  interesting  to  note  the  working  of 
the  legal  mind  regarding  such  a  question  as  this :  *  Why  should  the 
legal  definition  of  insanity  and  responsibility  remain  at  variance 
with  the  medical  conception,  which  is  founded  on  experience  rather 
than  theory  V  " 

^ly  answer  is,  there  is  no  legal  definition  of  insanity.  Xo 
doubt  there  are  a  dozen  or  more  medical  definitions  and  half  a 
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hundred  medical  conceptions  of  insanity.  To  practically  every 
man  will  the  word  "  insanity  "  carry  a  connotation  differing  from 
that  to  every  other.  But  to  the  law  the  fact  that  a  man  is  insane 
is  as  indifferent  as  that  he  has  a  broken  leg.  The  doctor  with  his 
patient  is  wholly  occupied  with  his  condition  and  how  best  to 
remedy  it,  irrespective  of  how  others  may  be  affected ;  the  law  is 
concerned  with  how  he  will  perform  his  duties  toward  others, 
and  insist  on  his  own  rights,  but  is  wholly  indifferent  to  his 
condition  of  health  in  itself. 

'^  If  it  should  happen  that  a  Judge  were  to  be  called  in  by 
a  medical  man  to  assist  in  the  treatment  of  an  insane  man,  he 
would  necessarily  follow  out  the  methods  of  medical  treatment. 
And  so  where  a  medical  man  is  called  upon  to  assist  in  the  ad- 
ministration of  the  law,  he  must  adapt  himself  for  that  occasion 
to  the  principles  of  the  law.  ]S[either  Judge  nor  lawyer  need, 
while  assisting  in  the  province  of  the  other,  abandon  the  views 
he  holds  in  his  own  province,  nor  does  he.  To  the  medical  man 
the  insane  person  is  a  sick  man  to  be  treated  for  his  disease,  and 
it  is  a  matter  of  indifference  whether  he  is  a  criminal  or  not;  to 
the  Judge  it  is  a  matter  of  indifference  whether  a  prisoner  or  a 
litigant  be  insane  or  not,  the  question  is,  is  he  capable  of  making 
a  contract,  is  he  responsible  for  his  acts  f  ' 

There  are,  as  a  rule,  only  three  cases  in  which  want  of  mental 
capacity  will  come  in  question:  responsibility  for  crime,  cap- 
acity to  make  a  will,  and  capacity  to  enter  into  a  contract.  Curi- 
ously enough,  it  is  only  in  the  first  that  we  find  medical  men 
finding  fault  with  the  law.  In  the  other  cases  I  have  never  seen 
or  heard  of  any  complaint.  N^or  has  there  been  any  complaint 
that  those  supposed  to  be  insane  are  civilly  liable  in  damages  for 
their  acts,  just  as  one  who  unintentionally  struck  another  would 
be.  It  is  only  when  responsibility  criminally  for  acts  comes 
in  question  that  we  find  any  collision  of  views;  and  that  I  ven- 


^  The  quotation  is  from  an  article  of  my  own.  written  at  the  reauest  of  the  Honour- 
able the  Provincial  Secretary,  but  at  the  instance  of  my  dear  friend,  Dr.  Bruce  Smith. 
When  Bruce  Smith  died,  Ontario  lost  a  useful  and  faithful  public  servant,  the  medical 
profession  an  ornament,  I,  in  common  with  many  of  you,  an  interesting  and  delightful 
friend. 

The  article  is  headed  "  Insanity  in  its  Legal  A.spects,"  and  will  be  found  in  the 
Btdletin  of  the  Ontario  Hospitals  for  the  Insane,  Vol.  V,  No.  2.  January  1912,  pp.  3-10. 
I  would  invite  .the  attention  of  the  profession  to  the  treatment  of  the  subject  in  that 
article.  My  medical  friends  must  not  take  offence  if  I  say  to  them  that  they  cannot 
and  should  not  segregate  themselves  from  the  rest  of  the  community.  When  a  Judge 
has  appendicitis  he  receives  the  same  treatment  and  is  carved  with  the  same  knife  as 
any  other  "layman";  the  lawyer  does  not  expect  a  doctor  to  treat  him  differently  in 
medicine  from  anyone  else.  Why  should  a  medical  man,  where  he  is  a  "  layman " — 
that  is,  in  law — expect  different  treatment  or  a  different  rule  from  any  other  layman? 
Esprit  du  corps,  pride  in  our  profession,  are  good  things;  but  they  must  not  be  allowed 
to  degenerate  info  claims  of  special  rights  and  privileges. 


ture  to  think  is  largely  due  to  the  intensive  view  the  medical  man 
naturally  and  properly  takes  of  the  individual. 

Let  us  now  enquire  what  our  law  says: 

"  Ko  person  shall  be  convicted  of  an  oifence  by  reason  of  an 
act  done  or  omitted  by  him  when  laboring  under  natural  imbecil- 
ity or  disease  of  the  mind  to  such  an  extent  as  to  render  him  in- 
capable of  appreciating  the  nature  and  quality  of  the  act  or 
omission  and  of  knowing  that  such  an  act  or  omission  was  wrong.'" 

There  are  several  things  to  bear  in  mind  in  this  law: 

(1)  It  is  only  those  whose  minds  are  defective  ah  origine  and 
those  whose  minds  are  diseased  who  are  to  be  excused.  The  man 
who  makes  himself  drunk  with  alcohol  or  drugs  is  not  favored, 
although  indeed  if  intention  be  an  element  of  the  crime  his 
state  may  be  enquired  into  to  determine  if  he  had  any,  and,  if 
any,  what  intention.  In  that  I  think  all  will  agree  the  law  is 
right. 

(2)  Then  if  the  mind  is  so  defective  or  diseased  that  the  i)er- 
son  cannot  appreciate  the  nature  of  his  act,  all  will  agree  that  the 
unfortunate  should  not  be  punished  criminally,  whatever  pecu- 
niary penalty  he  may  have  to  pay. 

(3)  Again,  if  he  knows  well  what  he  is  doing,  appreciates  the 
nature  and  quality  of  his  act  or  omission,  but  from  his  abnormal 
state  of  mind  is  not  capable  of  knowing  that  the  act  or  omission  is 
wrong,  he  should  be  excused. 

It  will  be  seen  that  it  is  the  extent  of  mental  power  which  the 
law  considers,  not  the  use  made  of  it.  For  example,  if  the  mind 
of  the  accused  is  of  such  a  character  that  he  is  capable  of  under- 
standing the  nature  of  an  act  he  will  not  be  excused,  whether  he 
is  sane  or  insane,  if  he  allows  passion  to  overcome  him,  prejudice 
or  hatred  to  sway  his  conduct.  Again,  if  his  mind  is  of  such 
a  character  that  he  is  capable  of  understanding  that  an  act  is 
wrong,  i.e.,  forbidden  by  the  law,  he  is  not  excused,  sane  or  in- 
sane, if  he  sets  up  his  own  standard  against  the  standard  set  up 
by  his  country  and  does  that  which  is  forbidden  by  the  law, 
because  he  thinks  it  right. 

Would  it  not  l)e  of  the  most  evil  consequence  ii  anyone  were 
to  be  allowed  to  decide  for  himself  whether  anv  act  was  right 


*This  is  section  19  (1)  of  the  Criminal  Code  of  Canada;  but  the  statute  is  only 
a  re-statement  of  the  previously  existing  law  as  authoritatively  laid  down  in  the  case 
of  Dnniel  MeXaghten  who.  in  1843.  shot  and  killed  Edward  Drummond.  when  insane 
and  laboring  under  morbid  delusions.  All  the  Judges  attended  the  House  of  Lords 
and  gave  their  opinion  as  to  what  the  law  was :  and  ever  since  the  law  so  laid  down 
has  been  followed  in  the  British  Empire.  The  opinions  may  be  seen  in  Vol.  10  of  Clark 
and  Finnelly's  Renorts  of  Cases  in  the  House  of  Lords,  pp.  200  sqq.,  or  in  Vol.  4.  of 
Howell's  State  Trials,  new  series,  pp.   847  sqq. 

The  history  of  the  evolution  of  the  legal  concept  of  responsibility  is  most  interesting. 
Some  day,  if  I  am  asked.  I  shall  gladly  address  you  on  that  subject. 
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or  wrong?  In  the  realm  of  conscience  that  is  the  case;  but 
society  will  not  allow  acts  to  be  done  with  impunity  which  may 
be  fully  approved  by  the  conscience  of  the  actor  but  which  are 
forbidden  by  law.  Charlotte  Corday  had  the  approval  of  her 
conscience  when  she  killed  Marat;"  would  her  act  be  tolerated 
by  any  civilized  people?  Some  of  the  Mormons  have  been  im- 
pelled by  a  sense  of  religious  duty  to  have  more  than  one  wife; 
do  we  overlook  that  act?  Or  take  a  case  nearer  still.  jSTot  long 
ago  a  man  of  German  descent  was  charged  with  treason  in  this 
city.  Would  it  be  any  defence  that  he  thought  all  he  did  was 
called  for  by  his  love  for  Fatherland? 

For  its  own  protection,  for  the  jDrotection  of  society  and  of 
the  individual,  the  State  has  laid  down  certain  rules  of  conduct; 
these  must  be  pbeyed,  or  there  is  anarchy. 

Our  test,  then,  of  responsibility  is  mental  capacity;  and  so 
far  I  fancy  most  medical  men  will  agree  that  the  test  is  not 
unfair. 

But  it  is  sometimes  objected,  what  about  the  man  whose  mind 
is  such  that  he  has  a  perfect  apprehension  of  the  act  and  its  un- 
lawfulness but  has  an  irresistible  impulse  to  do  the  act:  who  says 

"  Video  meliora  prohoque 
Deteriora  sequor/' 

and,  knowing  that  an  act  is  morally  wrong  and  against  the  law, 
is  constrained  by  his  diseased  brain  to  do  the  act  which  he  himself 
reprobates  ? 

There  is  a  difference  between  an  irresistible  impulse  and  an 
impulse  which  is  not  resisted.  We  have  all  had  the  latter 
kind  of  impulse.  I^ay,  the  fear  of  the  most  severe  punishment 
is  not  always  successful  in  causing  effective  resistance  to  an  im- 
pulse to  do  wrong.  How  many  have  «aid  "  I'll  kill  him  if  I 
swing  for  it " ;  and  have  done  it  ?  Bill  Sykes  had  an  impulse  to 
kill  Nancy,  which  he  did  not  resist.  N"o  doubt  he  would  have 
said  with  more  than  a  mere  modicum  of  truth  that  he  could  not 
resist.  Should  he  therefore  go  free  ?  ISTo  one  would  say  so.  The 
fact  that  the  mind  may  be  defective  congenitallv  or  diseased  does 
not  make  it  the  less  true  that  many  of  the  so-called  irresistible  im- 
pulses are  not  truly  irresistible  but  only  unresisted. 

I  once  charged  a  jury  in  a  murder  case  in  Avhich  the  defence 
of  insanity  and  irresistible  impulse  was  set  un: — "  The  law  says 
to  men  who  say  they  are  afflicted  with  irresistible  impulses  '  if 

•  The  murder,  but  the  other  day,  of  Jaurfis  in  Paris,  and  of  the  Prime  Minister 
of  Austria,  that  of  Lincoln  by  Wilkes  Booth,  of  Garfield  by  Guiteau,  etc.,  will  occur  to 
everyone. 
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jou  cauuot  resist  an  impulse  in  anv  other  way,  we  will  hang  a 
rope  up  in  front  of  your  eyes  and  perhaps  that  will  help.'  " 

Would  it  not  be  unsafe  to  leave  open  a  defence  grounded  on 
supposed  irresistible  impulse  ?  ( I  shall  assume  that  there  is 
such  a  thing.)  If  such  a  defence  is  open  to  the  insane,  it  must 
needs  be  open  to  the  sane;  and  the  undoubted  fact  that  as  a  rule 
in  the  insane  the  power  of  self-control  is  weakened  and  they  are 
(speaking  generally)  prone  to  act  on  impulses  does  not  atfect  this 
question. 

I  am  not  at  all  concerned  to  defend  our  law.  I  did  not  make 
it.  If  anyone  does  not  like  it,  let  him  make  an  appeal  to  the 
proper  quarter  and  get  it  changed.  But  before  he  does  so,  let  him 
consider  not  alone  the  accused,  but  the  safety  of  the  community ; 
let  him  carefully  study  the  works  of  those  who  have  seen  the 
matter  on  both  sides  and  let  him  consider  whether  it  is  not  better 
to  have  the  law  as  it  is  than  to  open  such  a  line  of  defence,  preg- 
nant as  it  is  of  danger  and  liable  to  great  abuse."  In  our  system, 
the  Minister  of  Justice  considers  each  case  on  its  own  merits. 
He  has  every  one  convicted  of  murder  examined  by  independent 
experts  where  insanity  is  suggested ;  and  there  never  has  been  a 
case  in  this  Dominion  in  which  a  prisoner  has  been  executed  in 
whom  there  was  real  reason  to  fear  insanity  or  weakness  of  mind 
as  the  actual  cause  of  the  crime. 

And,  finally,  the  people  of  Canada  would,  I  think,  never  agree 
to  a  change  in  the  law.  The  defence  of  insanity  has,  in  my  experi- 
ence and  observation,  had  much  more  consideration  from  the 
Judge  than  from  the  jury. 

Another  eminent  practitioner  asks,  ''  Why  has  not  the  doctor 
the  same  right  as  the  lawyer  to  refuse  to  disclose  what  his  patient 
tells  him  V'  My  answer  is  ''  He  has  " — and  you  cannot  get  up  a 
quarrel  with  the  lawyers  or  a  grievance  against  them  over  that. 

There  is  no  such  thing  in  our  law  as  a  solicitor's  privileqe 
to  refuse  to  answer  questions  concerning  what  his  clieiit  tells  him. 
What  does  exist  is  the  privilege  of  the  client,  and  for  the  pro- 
tection of  the  client,  not  for  the  protection,  glory  or  advantage 
of  the  solicitor.  If  the  client  consent  to  the  disclosure  the  solici- 
tor cannot  refuse;  the  privilege  may  be  waived  by  the  client  but 
not  bv  the  advisor. 


"  I  would  advise  all  to  read  the  very  valuable  treatise.  The  Criminal  Responsibility 
of  Lunatics,  by  Heinrich  Oppenheim.  M.D.  of  Heidelberg,  LL.D.  of  London  University, 
M.R.C.S.  rLond.),  F.R.S.  Med.,  etc.  After  a  most  interesting  and  exhau.'tive  dis- 
cussion of  the  law  of  various  countries,  he  states  as  his  final  conclusion,  p.  246: 

"  Without  .  .  .  claiming  for  the  provision  of  the  English  law  either  theoretical 
perfection  or  a  practical  comprehensiveness  wide  enough  to  do  complete  justice  in 
every  conceivable  case.  I  believe  I  am  .iustified  in  maintaining  that  it  is  as  safe  and  satis- 
factory  a   working  rule   as   has  yet  been   devised." 

Let  me  add  that  no  law  ever  has  been  framed  or  ever  will  or  can  be  framed  by 
man  which   will   "  do   complete   justice   in   every   conceivable   case." 


12 

The  rule  is  based  on  the  impossibility  of  conducting  legal 
business  without  professional  assistance  and  on  the  necessity 
in  order  to  make  that  assistance  eifectual,  of  securing  full  and 
unreserved  intercourse  between  the  two.  It  has  existed  certainly 
as  long  as  compulsory  evidence  has  (say  since  Queen  Elizabeth's 
time),  although  for  a  time  the  theory  seems  to  have  involved  a 
regard  for  the  oath  of  the  lawyer.  For  a  century  and  a  half  the 
reason  of  the  law  has  always  been  laid  down  as  I  have  given  it. 

But  even  the  privilege  of  a  client  does  not  obtain  in  all  cases. 
While  every  communication  within  the  ordinary  scope  of  profes- 
sional employment  is  privileged,  communications  in  furtherance 
of  a  fraud  or  crime  are  not  privileged,  whether  the  solicitor  is  a 
party  to  or  ignorant  of  the  illegal  object. 

Moreover,  the  communication  must  be  made  to  the  solicitor 
as  solicitor.  Xo  privilege  exists  simply  because  one  of  the  parties 
is  of  the  legal  profession;  and,  to  make  it  even  more  clear  that 
it  is  not  the  solicitor  who  has  the  privilege,  let  me  add  that  "  once 
privileged  always  privileged,"  and  nothing  the  solicitor  can  do, 
either  by  getting  rid  of  his  client,  taking  up  cases  against  him, 
suing  him  or  anything  else,  enables  the  solicitor  to  get  rid  of  the 
privilege  of  the  client. 

Do  you  like  that  law  ?  or  would  you  prefer  to  have  your  lawyer 
allowed  to  tell  what  he  has  found  out  from  you — perhaps  after  he 
has  turned  against  you  ?  This  privilege  does  not  in  our  law  exist 
in  the  case  of  any  other  relation  than  that  of  solicitor  and  client, 
and  another  to  be  mentioned  later — ''  no  ]iledge  of  privacy  or 
oath  of  secrecy  can  avail  against  demand  for  the  truth  in  a  Court 
of  Justice"— a  communication  to  a  clerk,  a  trustee,  a  banker, 
a  journalist,  what  not,  cannot  come  under  the  rule  as  to  privi- 
lege. ^Members  of  a  secret  society  bound  by  oath  or  sacred  honor 
not  to  disclose  what  took  place  in  the  lodge-room  have  before 
now  been  forced  to  tell  in  Court  what  took  place  in  their  secret 
chamber. 

The  privilege  also  exists  in  the  case  of  husband  and  wife. 
Xeither  can  be  obliged  to  disclose  any  communication  between 
them  during  coverture. 

Sometimes  the  privilege  is  claimed  by  clergymen,  whether 
they  call  themselves  priests  or  not.  !M'ot  infrequently  they  say 
that  even  with  the  consent  of  the  penitent  they  would  not  disclose 
the  confession.  Our  law  knows  no  such  privilege.  Nevertheless, 
when  I  was  at  the  bar  I  never  tried  to  force  a  clergyman  to  dis- 
close what  was  communicated  to  him  by  anyone  who  sought  him 
as  a  clergyman ;  and  on  the  Bench  I  have  always  advised  counsel 
not  to  press  for  an  answer  against  an  objection  based  on  religious 
grounds. 
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In  some  countries  these  communications  are  privileged  in  the 
same  way  as  communications  to  a  solicitor;  every  country  has 
the  law  it  desires. 

There  is  in  our  country  no  such  thing  as  privilege  of  a 
medical  man  to  answer  any  question,  any  more  than  any  other 
expert :  there  is  no  magic  in  writing  the  letters  M.D.  after  one's 
name. 

The  claims  sometimes  made  of  privilege  go  much  beyond  any- 
thing found  in  the  case  of  solicitors.  For  example,  a  medical 
man  writes:  **A  doctor  was  asked,  in  the  box,  Did  you  treat 
Mrs.  A.  for  morphinism  ?  He  refused  to  answer.  Was  he  right  ? 
If  not.  why  are  lawyers  and  priests  exempt  under  similar  cir- 
cumstances r' 

These  questions  indicate  a  total  misunderstanding  of  the  fact ; 
and  if  medical  men,  who  are  supposed  to  be  better  educated  than 
the  ordinary  citizen,  believe  that  such  a  privilege  as  is  here 
suggested  exists  in  the  lawyer  and  priest,  what  must  be  the 
opinion  of  the  mass  of  the  people  {  "  For  if  they  do  such  things 
in  the  gi'een  tree,  what  shall  be  done  in  the  dry?" 

I  have  already  said  that  there  is  no  privilege  in  the  priest; 
although  from  the  tenderness  with  which  our  Courts  treat  all 
honest  religious  belief  the  priest  or  minister  is  generalH  not 
pressed  by  counsel.  I  do  not  know  of  any  instance  in  Cana«la  of 
a  priest  or  minister  being  committed  for  contempt.  Cases  have 
been  known  in  England,  whose  Courts  we  generally  follow. 

Xor  would  the  solicitor  be  permitted  to  refuse  to  answer  such 
a  question.  The  privilege,  so-called,  does  not  allow  a  solicitor 
to  refuse  to  answer  all  questions  concerning  his  client ;  it  extends 
only  to  oral  and  written  communications  between  the  client  and 
himself,  passing  in  professional  confidence.  A  question  similar 
to  that  which  the  doctor  is  said  to  have  refused  to  answer  would 
be.  "  Did  you  bring  an  action  for  breach  of  promise  for  her  ?" 
"  Did  you  defend  her  in  a  divorce  proceeding  ?"  "  Did  you 
appear  for  her  in  the  Police  Court  on  a  charge  of  indecent  con- 
duct ("  and  the  like,  jS'o  solicitor  would  venture  to  refuse  to 
answer  such  a  question ;  if  he  did,  he  would  have  occasion  to  repent 
his  temerity  behind  the  bars  of  the  common  gaol.  The  doctor 
spoken  of  by  my  friend  was  utterly  wrong  in  law — if  the  fact  be 
exactly  stated. 

There  are  many  cases  of  confidential  communication  between 
intimate   friends,    between   merchant   and   banker,"   master   and 


^' The  right  and  duty  of  a  banker  to  keep  his  customer's  account  secret  like  a 
similar  duty  on  the  part  of  a  telegraph  company,  has  nothing  in  common  with  the 
privilege  we   are  discussing.      All  that  disappears  in  court  proceedings. 
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clerk,  in  which  the  person  in  whom  confidence  is  placed  would 
not  voluntarily  disclose  the  secret  communicated  in  confidence. 
No  gentleman  would.  He  may  protest  against  being  compelled 
to  do  so,  even  if  he  is  not  prepared  to  go  so  far  as  a  well-known 
person  of  the  highest  station,  who  is  said,  when  called  as  a  witness 
against  a  lady,  to  have  "  perjured  himself  like  a  gentleman." 
A  doctor  may  be  in  the  same  position;  he  often  is;  and  he  will 
naturally  feel  a  repugnance  to  make  known  what  was  told  him 
by  a  confiding  patient.  His  proper  course  is  to  state  candidly  to 
the  Judge  his  objection  and  the  reason  for  it.  Unless  the  ques- 
tion is  of  great  moment  the  Judge  will  advise  counsel  not  to  press 
for  an  answer.  .  In  most  instances,  indeed,  counsel  will  proprio 
motu,  withdraw  the  question.  Not  always;  you  will  find  an  oc- 
casional cad  even  at  the  Bar. 

But  if  the  question  be  at  all  crucial  the  best  of  counsel  will,  in 
the  interest  of  his  client,  require  an  answer.  The  Judge  has  no 
power  to  do  more  than  advise.  The  doctor  must  answer  or  be 
committed  for  contempt. 

My  friend's  doctor  was  undoubtedly  wrong  in  law,  and  1 
should  have  unhesitatingly  sent  him  to  think  it  over  in  the  se- 
clusion of  a  cell. 

In  morals  everyone  must  judge  for  himself  when  he  will  set 
himself  against  the  law  of  his  country — a  law  made  for  him  and 
for  me,  but.  made  by  neither  of  us.  The  passive  resister  of 
England  values  the  approval  of  his  conscience  more  than  he  fears 
the  penalty  of  the  law;  there  have  been  and  still  are  many 
martyrs  to  what  they  consider  an  unjust  law ;  and  there  may 
arise  cases  in  which  a  doctor  will  feel  that  as  a  gentleman  he 
should  rather  suffer  punishment  than  betray,  even  unwillingly, 
a  trust.  But  he  is  in  nowise  different  from  any  other  gentleman, 
and  he  will  have  this  feeling,  not  because  he  is  a  doctor,  but  because 
he  is  a  gentleman. 

If  such  a  case  arise  he  may  in  his  seclusion  from  the  world 
say  with  the  old  Cavalier": 

Stone  walls  do  not  a  prison  make, 

Nor  iron  bars  a  cage; 
Minds,  innocent  and  quiet,  take 

That  for  an  hermitage. 

I  have  been  wondering  under  what  circumstances  could  such  a 
question  be  asked  of  a  medical  man.     There  are  two  sets  of  cir- 

'-  Richard  Lovelace,  who  for  his  devotion  to  the  King,  Charles  I,  was  committed  to 
the  Gatehouse  at  Westminster,  1642,  and  there  wrote  his  famous  song  from  which  I 
quote.  He  fought  in  the  service  of  France  and  afterwards  of  his  own  King.  After 
the  death  of  Charles  he  pined  away  and  died  in  misery,   poor,  ragged  and  consumptive. 
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cumstances  under  which  I  can  conceive  of  its  being  put;  first,  if 
the  patient  were  trying  to  get  damages  from  some  one,  and  her 
past  condition  became  material.  If  that  was  the  case,  a  doctor 
would  be  simply  dishonest  if  he  helped  to  conceal  the  fact.  It 
should  not  be  forgotten  that  a  witness,  expert  or  otherwise,  who 
assists  a  party — patient  or  otherwise — to  obtain  an  undue  ad- 
vantage might  just  as  well  put  his  hand  in  the  defendant's 
pocket  and  steal  the  money. 

Or  the  patient  may  have  been  a  witness,  and  it  became  neces- 
sary to  test  how  far  she  was  to  be  relied  upon.  Her  treatment 
for  morphinomania.  especially  if  unsuccessful,  would  be  most 
material,  and  should  be  disclosed.  The  Court  is  a  place  where 
fact  is  to  be  inquired  into;  and.  hard  as  it  may  be,  that  a  man's 
— more  so  a  woman's — faults  or  weaknesses  should  be  laid  open, 
it  would  be  harder  if  injustice  should  be  done  by  concealment. 

What  I  have  said  answers  in  principle  several  of  the  questions 
suggested  to  me;  aud  I  do  not  go  into  minute  details. 

Do  medical  men  really  desire  the  law  to  be  as  it  is  in  some 
jurisdictions — to  have- a  change  made  in  it  so  that  the  same  rule 
shall  apply  to  them  as  to  solicitors  ?  If  so,  the  proper  course  is  to 
apply  to  the  Legislatures. 

As  a  true  friend  of  the  medical  profession,  I  would  give  the 
same  advice  as  that  given  by  Punch  to  those  about  to  marry: 
'•  Don't.''  The  privilege,  so-called,  as  I  have  endeavored  to 
show,  is  no  right  given  to  the  solicitor ;  it  is  a  duty  imposed  upon 
him ;  and,  crede  expert o,  it  is  an  onerous,  disagreeable  duty,  and 
one  which  most  solicitors  would  gladly  be  rid  of  if  it  were  con- 
sistent with  the  good  of  the  public.  It  is  no  advantage  to  them 
but  rather  a  burden. 

It  might  be  well,  too,  to  consider  whether  the  people  are  so 
enamored  of  the  expert  evidence  of  medical  men  as  to  be  likely 
to  give  them  a  special  rank  diifering  from  all  other  expert  wit- 
nesses— engineers,  chemists,  scientists  of  all  kinds.  (It  may  not 
be  without  interest  to  know  that  our  lawyers  cannot  be  expert 
witnesses  in  our  Courts.  The  only  experts  are  the  Judges  who 
decide  the  case.") 

I  have  been  asked  to  say  something  about  expert  evidence,  but 
I  addressed  this  body  on  that  subject  November  8th,  1910.     The 

"  As  law  is  man-made,  there  must  be  someone  to  decide  what  it  is — experiment 
will  not  help — and  that  someone  is  the  Judse.  Lawyers,  as  experts,  may  argue  before 
him  as  to  what  is  the  law.  but  they  cannot  be  sworn  to  swear  to  what  it  is.  The 
Judge  must  decide  on  his  own  opinion :  and  he  is  the  only  true  expert.  Where  the 
law  of  another  country  (except  England,  whose  law  Ontario  Judges  are  assumed  to 
know)  is  to  be  investigated  in  an  action,  the  evidence  of  Inwyers  skilled  in  the  law  of 
that  country  will  be  received  as  expert  evidence.  Our  Judges  are  experts  only  in  our 
own  law. 
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address  appeared  in  the  Canada  Lancet  and  the  Canadian  Journal 
of  Medicine  and  Surgery  of  the  following  month  and  is  readily 
available.  The  address  received  considerable  attention  in  the  • 
medical  press  of  England  and  the  United  States,  and  some  criti- 
cisms were  made  upon  it ;  but  I  see  no  reason  to  change  one  word 
of  it;  it  still  presents  my  best  thought,  and  those  interested  are 
referred  to  the  medical  journals. 

Several  matters,  too,  are  suggested  for  discussion,  the  proper 
subject  of  lectures  by  a  professor  of  Legal  Medicine,  an  expert 
in  Medicine,  not  in  Law.  While  I  venture  to  hope  that  I  have 
qualifications  in  Medical  Jurisprudence,"  I  make  no  claim  to 
special  knowledge  on  the  medical  side,  and  I  leave  such  questions 
to  those  who  do. 

One  set  of  questions  has  to  do  with  the  law  of  evidence,  a 
purely  legal  matter;  but  as  medical  men  are  likely  to  meet  it 
now  and  then  I  deal  with  it  briefly;  I  mean  what  are  called 
ante-mortem  statements.  ^ 

The  general  rule  of  law  is  that  nothing  said  out  of  Court  by 
one  person  can  be  used  as  evidence  against  another;  but  there 
are  a  few  exceptions,  one  of  which  is  that  "  in  trials  for  murder 
and  manslaughter  the  dying  declaration  of  the  deceased,  made 
under  a  sense  of  impending  death,  is  admissible  to  prove  the 
circumstances  of  the  crime."  This  has  been  the  law  certainly 
for  about  two  centuries  and  a  half.  You  will  note  that  the 
declaration  is  allowed  in  evidence  (1)  only  in  cases  of  homicide, 
(2)  only  that  of  the  person  slain,  and  (3)  of  him  only  when 
made  under  a  sense  of  impending  death. 

When  a  patient  has  been  assaulted  and  will  probably  die,  the 
doctor  will  be  well  advised  to  have  a  magistrate  or  other  officer 
of  the  law  sent  for,  and  leave  the  proceedings  in  his  hands.  In 
the  absence  of  such,  the  doctor  should  make  the  patient  under- 
stand that  he  will  not  recover;  if  possible  obtain  from  him  some 
acknowledgment  of  his  appreciation  of  that  fact  (as  any  hope 
of  recovery  will  vitiate  the  ante-mortem  statement)  ;  take  down 
in  writing  what  the  patient  says  of  the  circumstances  of  the 
crime   (oral  declarations  are   admissible  but  not  so  effective  as 


"  The  terminology  I  employ  is  not  universally  adopted.  In  the  sense  in  which 
I  employ  the  terms,  Medical  Jurisprudence  has  to  do  with  the  law  rein  ting  to  medical 
men  and  medical  cases;  Legal  Medicine  with  medical  questions  in  matters  which  are 
or  may  be  the  subjects  of  litigation  or  which  may  come  up  in  the  course  of  litigation. 

Let  me  illustrate  by  an  example.  A  man  is  poisoned  and  dies.  A  medical  man 
attends  him.  Legal  Medicine  has  to  do  with  the  symptoms  or  evidence  of  poisoning; 
Medical  Jurisprudence  with  the  legal  effect  of  this  or  that,  of  what  the  patient  said,  with 
whether  this  or  that  medical  fact  was  evidence,  etc.  A  Chair  of  Legal  Medicine  calls 
for  a  medical  man  with  a  legal  turn  of  mind;  one  of  Medical  Jurisprudence  for  a 
lawyer  with  some  knowledge  of  medicine.  It  is  to  me  as  absurd  to  have  a  medical  man 
teach  a  branch  of  .iurisprudence  as  for  a  lawyer  to  teach  a  branch  of  medicine — or  for 
either  to  teach  land  surveying  or  theology — ^but  quot  homines,  tot  sententiae. 
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written)  ;  have  him  sign  if  possible,  and  in  anv  case  read  the 
statement  to  him  and  procure  his  assent.  It  is  best  to  take  down  all 
the  patient  says,  no  matter  how  seemingly  irrelevant  it  may  be; 
and  it  is  imperative  that  the  doctor  shall  assure  himself  that  the 
patient  is  compos  mentis — that  he  is  saying  what  he  means  and 
knows  what  he  is  doing. 

There  is  no  law  to  compel  a  medical  man  to  do  anything  in 
the  matter,  however  bad  a  citizen  he  might  show  himself  to  be 
by  neglecting  to  do  as  I  have  stated. 

!^Iost  of  the  other  questions  may  be  answered  in  principle 
by  saying  that  medical  men  are  members  of  the  body  politic, 
citizens  of  a  free  country;  they  have  the  same  interest  in  their 
country  and  their  fellow  countrymen  as  other  citizens ;  they  are 
not  members  of  a  caste  having  special  privileges ;  they  have  pre- 
cisely the  same  rights  and  duties  as  others.  When  I  am  asked, 
Should  a  doctor  do  this  or  do  that  ?  my  answer  is.  Find  out  what 
an  honest  man  sincerely  desirous  of  doing  the  right  thing,  sin- 
cerely anxious  for  his  country's  well-being,  influenced  by  no 
improper  motive  or  dishonorable  intention — what  that  man  would 
do  in  the  circumstances,  that  let  the  ^loctor  do,  and  his  skirts  are 
clear. 

In  many  cases  it  is  not  a  matter  of  law  at  all,  but  of  prudent 
conduct  and  decent  regard  for  others.  A  married  man  consults 
a  physician  for  what  is  eujihemistically  called  a  social  disease; 
should  the  doctor  tell  the  wife  ?  There  is  no  law  as  to  that ;  no 
legal  diity  cast  upon  the  medical  man  to  keep  the  secret  or  to 
disclose  it  to  the  wife.  What  would  an  honorable,  right-feeling 
man  do?  Would  he  allow  an  innocent  woman  to  become  infected 
with  loathsome  disease  and  made  an  invalid  for  life  (I  have 
seen  such),  or  should  he  tell  what  may  save  her — tell  what  the 
husband  should  himself  tell,  and  would  if  he  were  not  a  selfish 
hound  ?  I  have  no  answer ;  the  law  has  no  answer.  Let  each  find 
an  answer  for  himself  in  his  own  soul. 

^lauy  medical  men  are  troubled  as  to  their  duty  when  they 
are  in  the  presence  of  a  probable  crime.  Much  has  been  said  and 
written  on  this  subject.  A  very  interesting  article  from  the 
British  Medical  Jounial  is  reprinted  in  the  Canada  Lancet  for 
^lay,  1910.  and  will  well  repay  perusal. 

Let  me  say  at  once  that  in  most  eases  of  the  kind  there  is  no 
question  of  law  at  all,  but  a  question  on  the  one  hand  of  medical 
ethics,  and  on  the  other,  of  the  moral  duty  every  man  owes  to  the 
society  of  which  he  is  a  member. 

Take  an  example  or  two : 

A  doctor  sees  a  man  break  his  leg,  and  is  called  on  by  the  man 
in  agony  to  help  him.  surgically  or  otherwise.     He  may  pass  by 
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on  the  other  side  like  the  ju'iest  and  Levite ;  he  is  not  answerable 
to  the  law.  So  a  medical  man  may  refuse  to  attend  anyone,  how- 
ever sick  and  however  -willing  and  able  to  pay." 

A  man  standing  on  the  wharf  sees  another's  child  fall  in, 

which  he  might  easily  save  by  a  little  effort.     The  law  does  not 

'  compel  him  to  lift  a  finger ;  he  may  stand  and  laugh  at  the  child's 

struggles,   ending  in  death,    and  he  has   committed   no   offence 

against  the  law. 

^yfany  years  ago  when  I  was  Counsel  representing  the  Crown  in 
a  trial  for  murder,  it  was  proved  that  the  man  who  hall  been  shot 
lay  all  night  at  a  neighbor's  gate,  and  that  the  neighbor  heard  his 
shrieks  and  groans  but  did  not  come  near  him  till  the  morning, 
when  he  foimd  him  at  the  point  of  death,  I  diligently  examined 
the  authorities  in  criminal  law  to  see  if  I  could  not  charge  this 
callous  brute  with  a  crime.     I  could  not. 

Most  cases  of  the  doctor's  association  with  a  crime  are  of  the 
same  nature.  The  law  lays  no  duty  upon  him — no  legal  duty, 
the  neglect  of  which  is  an  offence  against  the  law — ^let  him  clear 
his  soul  before  God  and  his  fellowmen. 

There  are  cases,  indeed,  in  which  the  law  is  not  silent,  for  ex- 
ample, anyone  who^  though  absent  at  the  time  of  the  commission  of 
the  crime,  procures,  counsels,  commands  or  abets  another  to  commit 
it,  is  equally  guilty  with  the  actual  offender.  But  the  mere  knowl- 
edge that  an  offence  is  to  be  committed  is  not  enough,  so  long  as 
there  is  nothing  done  to  encourage  or  aid  its  commission.  .Some 
years  ago  I  prosecuted  in  Belleville,  a  half-breed  Indian"  for  the 


'^  This  is  not  so  in  some  countries.  In  some  places  it  is  thought  that  the  monopoly 
given  by  law  to  the  medical  man  may  well  place  on  him  the  obligation  to  exercise  the 
monopolized  art  when  called  upon  to  do  so. 

In  the  ancient  law  of  most  countries  the  position  of  most  men  determined  their 
rights  and  duties.  This  was  so  anciently  in  England:  but  how  only  the  common  inn- 
keeper and  the  common  carrier  are  obliged  to  serve  all  comers.  The  barrister  is  by  the 
etiquette  of  his  profession  obliged  to  take  any  brief  offered  him,  unless  it  be  against 
some  client  of  his,  but  may  demand  in  advance  any  retaining  fee  he  pleases ;  and  thus 
he  may  in  practice  prevent  his  retainer  in  cases  he  does  not  like. 

The  change  in  law  is  a  change  from  status  to  contract.  The  relative  rights  and 
duties  between  man  and  man  are  determined  by  the  bargains  they  make,  not  by  their 
station  in  life   or   their  profession. 

'*  The  prisoner  was  Peter  Edwin  Davis,  who  murdered  William  Emory  in  Septem- 
ber, 1899.  Davis  was  said  to  be  the  grandson  of  a  favorite  officer  of  the  Emperor 
Napoleon,  who.  when  his  sovereign  was  sent  to  St.  Helena,  came  to  Canada,  went  to 
the  wilds  of  North  Hastings,  and  there  married  the  only  daughter  of  an  Indian  chief. 
The  only  daughter  of  that  union  married  a  white  man  by  the  name  of  Davis,  and 
several  children  (amongst  them  the  prisoner)  were  the  issue  of  this  union.  Peter 
Edwin  Davis  was  a  stalwart,  muscular  young  man,  over  six  feet  in  height,  straight  as 
a  pine,  swarthy  and  with  lank  black  hair.  The  trial  took  place  before  Chief  Justice 
Armour  at  Belleville,  April,  1890,  and  the  prisoners  were  brilliantly  defended  by  R.  0. 
Clute,  Q.C.  (now  Mr.  Justice  Clute  of  the  Supreme  Court  of  Ontario)  and  the  late 
S.  B.  Burdett,  Q.C.     I  prosecuted  for  the  Crown. 

The  evidence  proved  to  be  a  demonstration  that  Mrs.  Emory  knew  her  hufband  was 
to  be  slain,  but  there  was  nothing  to  show  that  she  approved  of  it  or  took  any  part  in 
it.  She  was  accordingly  acquitted.  Davis  was  convicted  and  hanged,  dying  as 
stolidly  as  he  had  lived.  He  showed  no  desire  for  life  or  fear  of  death.  Mrs.  Emory 
haunted  the  neighborhood  of  the  gaol  until  the  execution.  She  afterwards  married 
again.  A  brief  account  of  this  case — singular  in  many  points  of  view — will  be  found 
in  the  Canada  Law  Journal  for  1898    (34  Can.  L.  J,,  pp.  68   sqq.). 
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murder  of  a  white  man.  The  white  man's  wife  knew  that  he  was  to 
be  murdered  but  did  nothing  to  encourage  the  Indian  (who  was  in 
love  with  her)  nor  did  she  inform  the  authorities.  I  had  her 
charged  with  murder,  but  she  was  rightly  acquitted.  Except 
under  special  circumstances  there  is  no  duty  in  laiv  cast  upon  one 
man  to  protect  another. 

Again,  anyone,  who,  knowing  a  crime  to  have  been  committed 
by  another,  receives,  relieves,  comforts  or  assists  the  criminal 
(^say,  for  example)  to  escape  or  to  evade  the  pursuit  of  justice,  is 
guilty  of  an  offence.  There  is  no  obligation  in  law  on  anyone 
to  discover  an  offence,  but  if  he  knows  it  to  have  been  committed 
he  must  walk  warily.  Mere  knowledge  is  not  fatal ;  some  act  is 
necessary,  and  that  act  must  tend  to  enable  the  criminal  to  elude 
justice,  "  must  tend  to  prevent  the  principal  from  being  brought 
to  justice." 

Outside  of  these  offences  against  the  law,  the  medical  man  is 
left  to  his  own  conscience.  All  that  was  said  by  the  Judges  in  the 
instances  mentioned  in  the  article  already  spoken  of  was  an  ex- 
pression of  opinion  not  of  the  legal  duty  but  the  moral  duty,  the 
duty  as  a  good  citizen,  of  the  medical  man.  And  of  that  every 
medical  man  must  judge  for  himself. 

Now  let  me  take  some  concrete  cases  proposed  for  my  dis- 
cussion. 

"  A  man  tries  to  break  into  a  house  and  is  fired  upon  and 
wounded ;  he  goes  to  a  doctor's  office  for  treatment  and  tells  how 
he  came  by  his  wound  and  what  he  was  doing,  should  the  doctor 
report  the  case?"  I  answer  that  more  Scotico,  by  another:  "A 
man  tries  to  break  into  a  house  and  is  fired  upon  and  wounded ; 
ht  goes  into  a  neighbor's  house  for  linen  to  bind  up  his  wounds 
and  tells  how  he  came  by  his  wound  and  what  he  was  doing — 
should  the  neighbor  report  the  case  ?" 

'•  A  man  is  attending  a  woman  who  has  aborted  and  is  very 
ill.  He  suspects  criminal  interference.  Should  he  go  on  and 
treat  the  case  and  make  no  inquiries,  or  should  lio  try  to  find  out 
all  about  how  she  was  operated  on  and  by  whom  ?" 

Change  the  question' by  saying  '*  friend  "  instead  of  ''  doctor," 
and  find  the  answer. 

Of  course  the  doctor  would  go  on  treating  the  case.  If  he 
were  ]>rudent  he  would  insist  on  another  medical  man  licing 
called  in:  but  there  is  no  law  to  compel  him  to  do  anything  in 
the  way  of  finding  out  the  crime,  if  any.  What  he  will  do  will 
depend  on  his  concei)tion  of  his  duty  to  his  country. 

I  shall  at  the  proper  time  be  very  glad  to  jrive  you  my  own 
views  of  the  moral  and  civic  dutv  of  the  medical  man  in  sucli 
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circumstances ;  but  this  is  not  the  time — I  am  discussing'  ''  The 
Law  and  the  Doctor,"  not  "  The  Doctor's  Duty  as  a  Citizen."  That 
duty  each  must  determine  for  himself.  Sometimes  it  will  be  hard 
to  say  which  of  two  courses  is  the  better;  sometimes  one  would 
choose  the  one  while  another  of  equal  intelligence,  honesty  and 
patriotism,  would  choose  the  other." 

It  may  be  that  I  am  rather  inclined  toward  magnifying  the 
duty  of  the  physician  to  his  country  and  his  countrymen  in 
general ;  but  I  am  quite  sure  that  he  must  always  in  this  enquiry 
be  on  his  guard  against  the  individualistic  view.  His  patient 
must  not  be  allowed  by  his  nearness  to  hide  the  rest  of  the  world ; 
and  the  doctor  should  not  swallow  up  the  citizen. 

In  conclusion,  you  must  allow  me  to  say  how  glad  I  am  to  be 
permitted  to  meet  you  once  more,  to  address  you  on  subjects  in 
which  you  and  I  have  an  equal  interest.  I  try  always  to  speak 
to  you  (as  to  all  men)  the  plain  truth  as  I  understand  it;  but 
there  is  no  one  to  whom  the  honor,  the  well-being  and  the  well- 
doing of  the  medical  profession  is  more  dear,  and  no  one  who  will 
be  more  delighted  to  be  of  sei'vice  to  you  in  any  way. 

At  this  time,  when  the  world  is  in  travail  and  the  Empire 
calls  all  her  sons,  the  medical  men  have  been  ever  forward  in 
devoted  and  unselfish  service.  Let  me,  as  a  Canadian  and  a 
Briton,  express  appreciation  and  gratitude;  and  hope  that  ere 
long  the  sun  will  shine  again  on  a  happy  and  prosperous  Canada 
at  peace. 

"  It  is  an  utter  fallacy  to  assert  that  because  one  cause  of  conduct  is  reasonable, 
honorable,  etc.,  the  opposite  must  be  unreasonable,  dishonorable,  etc.  We  have  re- 
cently had  an  instance  of  a  hot  politician  asserting  that  the  members  of  the  opposite 
party  were  not  loyal,  basing  his  assertion  on  the  fact  that  his  own  party  was.  Hun- 
dreds of  instknces  could  be  cited  of  this  silly  practice — in  politics,  in  religion,  even  in 
matters   aflfecting  the  war. 
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The  Editorial  Outlook 


"THE  NURSE"  FOR  JANUARY 

IN  the  opening  number  of  the  new  volume 
The  Nuhse  will  present,  as  its  first  article, 
the  discussion  of  an  evil  with  the  effects  of 
which  the  nurse,  and  particularly  the  welfare 
nurse,  is  brought  into  frequent  contact.  The 
Nurse  and  the  Liquor  Problem  is  an  article  of 
unusual  importance  which  has  been  written  for 
The  Nurse  by  Ellen  Bertha  Bradley,  R.N., 
Assistant  Superintendent  of  the  Department  of 
Medical  Temperance  of  the  World's  and  the 
National  Woman's  Christian  Temperance  Union. 
Miss  Bradley  considers  not  only  the  special 
temptations  to  which  nurses  are  subjected,  but 
also  their  opportunities  for  aiding  the  movement 
to  minimize  the  evils  of  drink.  Our  readers  will 
also  be  interested  in  her  discussion  of  the  prob- 
lems which  confront  the  nurse  who  has  scruples 
against  the  administration  of  alcohohc  stimulants. 
A  special  feature,  and  one  that  is  unique  in 
nursing  Uterature,  wiU  be  the  publication  of  two 
playlets,  The  Theft  of  Thistledown  and  "The 
Narrow  Door,  by  Professor  George  M.  P.  Baird 
of  the  University  of  Pittsburgh.  These  playlets, 
which  the  author  has  called  "faery  interludes," 
were  first  produced  during  Baby  Week  at  Pitts- 
burgh. Professor  Baird  has  made  no  restriction 
on  the  use  of  the  plays,  stipulating  only  that  he 
be  notified  in  advance  of  their  production.  In 
order  to  facilitate  the  use  of  the  plays.  The 
NtTBSB  will  provide  any  organization  with  the 
desired  number  of  copies  of  the  complete  plays 
without  charge. 

Other  features  of  the  January  Nurse  include 
the  following: 

THE  ROLE  OF  THE  VISITING  NURSE:  II.  At 
Work  in  the  District,  by  Stella  Fuller.  R.N. 

AN  ILLUSTRATED  ARTICLE  ON  I  THE  IN- 
FANTS' HOSPITAL  OF  BOSTON 

THE  TOOTHBRUSH  AND  FLOSS  SILK.  THEIR 
USE  IN  THE  PREVENTION  AND  TREAT- 
MENT OF  MOUTH  INFECTION,  by  Joseph 
Head,  M.D.,  D.D.S. 

PHILADELPHIA'S  STREET  CLEANING  NURSE. 
by  Donald  McCaskey,  M.D. 

LITTLE  SERMONS  FOR  NURSES:  III.  Courasre. 
by  Amos  R.  Wells.  Litt.D..  LL.D. 

The  nursing  departments  will  be  of  special 
value  to  the  nurse  in  private  practice.  To 
Nursing  Methods  Dr.  Anne  E.  Perkins  contrib- ' 
utes  the  first  of  two  articles  on  Disinfection. 
These  articles  deal  with  practice  rather  than 
theory  and  will  be  found  a  safe  guide  in  the  many 
perplexing  problems  which  the  nurse  is  generally 
left  to  settle  for  herself.  Doctor  Wamshuis 
also  contributes  an  illustrated  article  on  Female 
Catheterization. 

The  department,  The  Child,  will  contain  the 
most  exhaustive  article  The  Nurse  has  yet 
published  on  artificial  feeding:  Practical  Notes 
on  Infant  Feeding,  by  J.  W.  England,  Secretary 
of  the  Council  of  the  American  Pharmaceutical 
Association  and  Member  United  States  Phar- 
macopeia Revision  Committee. 


Riley  M.  Fletcher  Berry  in  her  depart- 
ment. Diet  in  Sickness  and  Health,  writes  on 
Making  Foods  Attractive,  with  which  she  gives 
illustrated  recipes  for  Citrus  Salads. 

One  nursing  story,  The  River  of  Perfect  Con- 
tent, by  Theresa  Ilasch,  is  alone  sufficient  to 
make  this  issue  distinctive  from  a  literary 
standpoint,  and  this  is  reenf  orced  by  five  Bedside 
Stories,  the  first  of  which,  A  Patient  Not  In- 
cluded in  the  Report,  relates  a  New  Year's  inci- 
dent of  irresistible  humor.  Other  stories  will  be 
Nursing  Pneumonia,  Ptomaine  Poisoning  in  a 
Mining  Camp,  The  Use  of  Nutrient  Enemas,  and 
An  Incident  in  District  Nursing. 


IN  COMING  ISSUES 
"What  Can  I  Find  to  Read  Aloud?"  How 
many  nurses  have  asked  this  question.  The 
most  comprehensive  article  on  reading  aloud  to 
the  sick  and  convalescent  we  have  ever  had  the 
good  fortune  to  read  has  been  written  for  The 
Nurse  by  Miss  Edith  Kathleen  Jones,  Librarian 
of  McLean  Hospital,  Waverley,  Mass.  Miss 
Jones  answers  this  question  so  effectively  that  the 
Editor  feels  sure  many  readers  will  keep  her 
suggestions  for  reference  as  long  as  they  find 
themselves  called  upon  to  furnish  their  patients 
literary  entertainment. 

Early  issues  of  the  new  volume  will  include 
three  more  articles  by  Dr.  Thompson  Frazer  on 
Tuberculosis:  Treatment,  Fresh  Air,  and  Diet; 
Rest  and  Home  Treatment;  Hygiene  of  the 
Patient,  Daily  Routine,  Treatment  of  Symp- 
toms, and  Care  of  Advanced  Cases. 

An  article  on  The  External  Use  of  Water  and 
Its  Effects,  by  George  F.  Butler,  A.M.,  M.D., 
Director  of  Mudlavia. 

The  concluding  articles  of  the  series  by  Doctor 
Wamshuis:  The  Process  of  HeaUng  and  the  Care 
of  Woimds,  and  Post-Operative  Emergencies. 

Two  articles  on  what  the  nurse  should  know 
of  the  use  of  vaccines,  by  G.  H.  Sherman,  M.D. 
Doctor  Sherman's  firet  treatise  is  on  Artificial 
Immunity. 

Additional  articles  on  The  R61e  of  the  Visiting 
Nurse  by  Stella  Fuller,  R.N.:  The  Industrial 
Nurse,  Keeping  Up  the  District,  School  Nursing, 
et  cetera. 

A  continuation  of  Riley  M.  Fletcher  Berry's 
articles  on  diet.  Early  installments  will  include 
Gelatin  and  Gelatins — Animal  and  Vegetable, 
with  recipes  for  the  use  of  Irish  moss,  Iceland 
moss,  and  agar-agar;  Citrus  Fruit  Ices;  Invalid 
Dainties,  with  recif>es  for  the  use  of  prunes, 
apples,  dates,  figs,  and  cranberries. 

Among  the  articles  on  institutional  nursing 
will  be  Nursing  in  the  United  States  Government 
Hospital  for  the  Insane,  and  An  Emergency 
Hospital  at  the  World's  Largest  P^rinting  Plant. 
In  the  February  issue  Anne  Beale  Edmundson, 
R.N.  contributes  Through  the  Valley  of  the 
Shadow,  a  nursing  story  of  the  highest  order. 
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without^incident,  training  in  the  large  institution  in  the  East  of  London, 
afterwards  slowly  mounting  the  ladder  step  by  step  till  she  found  herself  in 
1908  Directrice  of  a  new  school  for  nurses  in  a  quiet  street  in  Brussels.  Her 
interest  in  her  work  was  always  keen,  her  efforts  untiring,  and  again  success 
followed  her. 

Then,  when  forty-eight,  at  an  age  when  the  Great  Pioneer  of  Trained 
Nursing  had  ceased  to  direct  except  from  her  invahd  couch,  Edith  Cavell's 
soul  was  bom  again.  In  spite  of  the  pleadings  of  those  in  England  who  loved 
her,  and  the  protestations  of  the  nurses  with  whom  she  had  worked  and  who 
were  returning  to  safety  and  their  own  people,  she  elected  to  remain  in  Brussels 
in  the  hope  that  she  might  be  able  to  help  the  land  of  her  adoption,  that  land 
of  which  she  wrote:  "I  am  but  a  looker-on  after  all,  for  it  is  not  my  countrj' 
whose  soil  is  desecrated  and  whose  sacred  places  are  laid  waste.  I  can  only 
feel  the  deep  and  tender  pity  of  the  friend  within  the  gates,  and  obser\'e  with 
sjinpathy  and  admiration  the  high  courage  and  self-control  of  a  people  endur- 
ing a  long  and  terrible  agony." 

Those  words  were  penned  last  March.  She  little  guessed  the  long  and 
terrible  agony  which  was  to  be  hers — imprisonment  for  ten  tedious  weeks,  then, 
in  the  darkness  of  the  night,  death,  a  death  dealt  by  the  bullets  of  the  ver>- 
men  whose  sick  and  wounded  she  had  so  often  tended  with  her  own  hands! 

Such  was  the  woman  in  whose  honor  hundreds  of  her  fellow  nurses,  citi- 
zens of  a  land  bleeding  from  the  woimds  of  a  terrible  war,  thronged  the  great 
London  cathedral  on  October  29.  Those  who  had  waited  in  the  fog  for  two 
hours  or  more  filled  the  unreserved  portion  of  the  church  ten  minutes  after 
the  doors  were  opened.  In  the  reserved  portion  every  seat  was  occupied,  save 
the  one  which  had  been  set  apart  for  the  mother  of  Xurse  Cavell,  who,  bowed 
down  with  sorrow  and  the  weight  of  eighty  years,  had  felt  herself  unable  to 
face  the  ordeal. 

As  the  throng  settled  into  their  places,  many  of  the  earnest-faced  women 
in  uniforms  prayed  with  buried  faces  for  the  soul  of  her  whom  not  having  seen 
they  yet  loved.  The  sunshine  stole  slowly  through  the  stained-glass  windows; 
the  music  awoke,  stirred  and  throbbed  throughout  the  vaulted  arches,  and 
lost  itself  in  a  wondrous  undulating  roll  of  muffled  dnmas.  The  stately  meas- 
ures of  Chopin's  Funeral  March  died  away,  and  the  familiar  tune  of  a  well- 
loved  hymn  gradually  made  itself  felt  throughout  the  pulsing  crowd;  then, 
mingled  with  the  voices  of  the  choir,  was  heard  unconsciously  a  murmur  of 
that  other  voice,  which  in  that  far-away  prison  had  softly  echoed  the  words  of 
the  only  countrj-man  who  was  allowed  to  comfort  the  exile  in  those  last  hours 
when  "she  had  no  fear,  no  shrinking," 

"In  life,  in  death,  O  Lord,  abide  with  me." 
London,  October  29,  1915.  Constance  Wiixjox. 
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The  Nurse  and  The  Law 


By  the  honorable  WILLIAM  RENWICK  RIDDELL,  LL.D.,  Etc. 
Justice  of  the  Supreme  Court  of  Ontario 


MOST  laymen  and  some  lawyers 
consider  law  as  a  collection  of 
irrational  rules  calculated  to 
entrap  the  -unwary  and  incidentally  to 
make  money  for  its  professors.  Some 
branches  of  the  law  in  some  countries 
may  deserve  that  reproach;  for  example, 
the  law  of  land  is  still,  in  some  states,  of 
a  complicated  and  archaic  nature,  full  of 
rules  the  reason  for  which  has  long  dis- 
appeared— if  any  sound  reason  ever  did 
in  fact  exist. 

But  the  law  as  it  affects  the  nurse  in 
her  capacity  of  nurse  is  plain  and  simple, 
and  the  exercise  of  common  sense  will  in 
the  main  keep  her  safe. 

What  is  law?  If  the  human  race  lived 
as  the  Cyclopes  of  Homer,  separate  and 
apart,  there  would  be  no  need  of  law,  each 
would  be  a  law  unto  himself.  But  once  a 
state  of  society  exists  and  man  has  inter- 
course with  his  fellows,  there  must  be 
some  rule  governing  that  intercourse  if 
the  society  is  to  survive.  It  may  be  that 
a  strong  man  or  family  or  class  will  by 
force  impress  its  government  upon  the 
rest;  or  it  may  be  that  all  are  equal  or  as 
nearly  equal  as  their  varying  gifts  and 
powers  permit.  In  any  case,  by  far  the 
greater  part  of  the  intercourse  between  in- 
dividuals will  be  between  those  who  are 
substantially  equal.  Customs  grow  up; 
some  are  found  useless  or  even  harmful 
and  are  dropped,  others  are  found  benefi- 
cial and  are  retained.  It  is  these  which 
ripen  into  law — that  is,  the  principles 
underlying  these  customs  become  law- 
binding  upon  all  individuals. 

Judges  in  the  past  have  taken  a  lead- 
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ing  part  in  expressing  the  law,  giving  it  a 
form  of  words,  but  if  ever  judges  made  law 
that  time  is  past,  at  least  in  theory,  and 
now  the  whole  function  of  the  judge  is  to 
find  out  what  the  law  is  and  apply  it  to 
the  case  in  hand. 

Human  nature  is  pretty  much  the  same 
in  all  lands  and  in  all  ages,  and  it  is  not  a 
matter  of  astonishment  that  the  principles 
upon  which  all  peoples  govern  their  con- 
duct toward  each  other  are  pretty  much 
the  same  everywhere,  allowance  being 
made  for  environment  and  relative  ad- 
vance in  civilization. 

Nearly  fourteen  hundred  years  ago  the 
great  Roman  Emperor,  or  rather  his  great 
lawyers,  laid  it  down:  "The  precepts  of 
the  law  are  these — to  live  honorably,  to 
harm  no  one,  to  give  every  one  his  due." 
But  all  these  precepts  had  existed  in  the 
law  for  generations  and  had  been  fre- 
quently expressed,  albeit  in  a  discon- 
nected and  nonscientific  form. 

There  are  of  course  local  regulations 
and  rules  laid  down  by  parliament,  legis- 
lature, and  city  councils;  and  these  all 
good  citizens  must  learn  and  respect. 
But  in  ninety-nine  matters  of  daily  life, 
the  observance  of  Justinian's  precepts 
will  keep  one  in  the  safe  path. 

Indeed,  for  all  practical  purposes,  the 
three  precepts  can  be  reduced  to  one, 
"Give  every  one  his  due." 

The  rights  of  anyone  in  respect  to  us 
and  the  correlative  duties  which  we  owe  to 
him,  that  is,  his  due,  may  depend  upon 
the  moral  law,  whether  that  is  an  imme- 
diate gift  of  the  Creator  to  man  or  the 
result  of  a  long  course  of  evolution.   Many 
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of  these  moral  duties,  kindness,  respect, 
generosity,  in  love  preferring  one  an- 
other, and  the  like,  civihzed  natures  have 
agreed  to  leave  in  the  realm  of  conscience 
and  do  not  attempt  to  enforce.  No  one 
nowadays  would  regard  as  a  good  citi- 
zen one  who,  however  venerable  and 
venerated,  would  have  forty-two  little 
children  torn  by  she-bears  out  of  the 
wood,  because  the  young  toddlers  had 
guyed  him  about  his  bald  head.  It  is 
not  unlikely  that  the  children  in  and  near 
Beth-el,  and  their  parents,  too,  were  much 
more  civil  to  the  prophet  after  the  lesson, 
but  in  our  state  of  society  such  a  proceed- 
ing would  not  be  tolerated. 

In  the  early  period  of  Anglo-Saxon,  as 
of  all  other,  civiUzation,  relative  duties 
and  rights  were  in  great  measure  deter- 
mined by  status — a  slave  because  he  was 
a  slave,  a  villein  because  he  was  a  villein, 
a  baron  because  he  was  a  baron,  had  cer- 
tain fixed  duties.  The  rule  subsists  in 
family  relations;  the  husband  and  wife, 
the  parent  and  child,  because  of  being 
husband  or  wife,  parent  or  child,  have 
their  fixed  duties.  A  very  few  occupa- 
tions still  have  their  duties :  no  innkeeper 
can  refuse  to  accept  a  decent  guest  so 
long  as  there  is  room  for  him  and  the 
guest  is  able  and  willing  to  pay ;  no  ferrj'- 
man,  railway,  or  steamship  Une  can  refuse 
to  accept  a  decent  traveler  so  long  as 
there  is  room;  the  common  carrier  must 
accept  goods  (such  as  he  carries)  from 
anyone:  apart,  however,  from  such  special 
cases,  the  rights  and  duties  of  individuals 
toward  each  other  are  determined  by  con- 
tract, bargain,  agreement. 

It  is  not  necessarj'^  that  the  contract 
should  be  express  and  openly  stated;  the 
affairs  of  life  could  not  go  on  with  speed 
and  comfort  if  an  express  bargain  had  to 
be  made  at  every  turn.  Accordingly  the 
law  says  that  bargains  may  be  imphed, 
that  is,  understood  from  the  nature  of 
the    transaction.     When    you    order    a 


beefsteak  from  the  butcher,  he  does  not 
expressly  agree,  in  so  many  words,  to  send 
you  a  sound,  wholesome  steak;  never- 
theless the  nature  of  the  transaction  is 
that  he  is  considered  to  have  agreed  so  to 
do,  and,  if  the  steak  is  putrid  or  unfit  for 
food,  he  has  broken  his  bargain,  you  need 
not  pay  him,  and  if  by  inadvertence  you 
eat  some  and  have  ptomaine  poisoning 
you  can  sue  him  for  damages. 

So  when  one  holds  himself  out  as  a 
physician  or  a  lawyer,  he  impliedly  agrees 
with  anyone  who  employs  him  as  such 
that  he  will  apply  reasonable  skill  and 
care  in  that  employment;  and,  if  for  want 
of  reasonable  skill  or  care  the  patient  or 
client  suffers,  he  may  sue  the  professional. 
This  looks  very  like  determining  the 
duties  by  status ;  but  in  theory  at  least  it  is 
quite  different.  Where  the  duty  is  fixed 
by  status,  as  it  is  in  some  countries  which 
beheve  themselves  to  be  civilized,  the 
doctor  cannot  refuse  to  attend  any  pa- 
tient who  offers  and  who  is  able  and  will- 
ing to  pay;  with  us,  in  our  so-called 
Anglo-Saxon  civilization,  we  have  got  be- 
yond that  stage:  the  doctor  need  not 
attend  anyone  he  does  not  choose  to  at- 
tend and  he  may  exercise  that  choice  as 
arbitrarily  as  he  sees  fit;  his  duty  arises 
only  when  he  has  accepted  the  employ- 
ment, and  the  fact  of  his  being  a  doctor  in 
itself  impUes  no  duty  to  anyone. 

This  impUed  duty  does  not  depend 
upon  being  paid  or  even  upon  the  expec- 
tation of  being  paid — the  pauper  whose 
case  is  taken  up  by  doctor  or  lawyer  is 
entitled  to  the  same  care  and  skill  as  the 
milUonaire.  Lawyers  have  a  jingle  which 
keeps  them  in  mind  of  the  law  that  it  is 
the  emplo^Tnent,  not  payment  or  hope 
of  payment,  which  raises  the  duty.  More 
than  two  hundred  years  ago  one  Bernard 
undertook  to  remove  from  one  cellar  to 
another  some  casks  of  brandy  owned  by 
Mr.  Coggs.  His  men  let  one  of  them  fall 
and  some  of  the  liquor  was  spilled     It  did 
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not  appear  that  anything  was  to  be  paid 
for   the   work,    but   when    Coggs    sued, 
Bernard  had  to  pay.     The  jingle  runs: 
"If  Bernard  moveth  Coggs's  casks 
And  lets  them  fall  and  spills  the  brandy,. 
When  Coggs  for  that  lost  liquor  asks, 
Bernard  must  pay  the  damage ;    and  he 
Still  must  pay  although  he  prove 
He  was  not  paid  those  casks  to  move." 

The  same  principle  applies  to  the 
nurse.  The  possession  of  a  certificate  or 
diploma  as  a  nurse,  the  holding  herself 
out  as  a  nurse,  hanging  out  a  shingle,  or 
advertising  does  not  raise  any  duty  in  the 
nurse  toward  anyone.  But  the  moment  a 
nurse  engages  herself  as  such,  a  duty  arises 
because  a  contract  has  been  entered  into. 

The  implied  contract  or  agreement  of 
the  nurse  is  precisely  the  same  as  that  of 
the  doctor  or  lawyer,  namely,  an  under- 
taking to  use  reasonable  care  and  skill 
in  the  employment — reasonable  skill,  not 
necessarily  the  highest  skill.  The  coun- 
try doctor  in  general  practice  cannot  be 
expected  to  have  the  skill  of  the  special- 
ist in  a  large  city,  but  the  amount  of  care 
to  be  taken  is  the  same;  a  country  prac- 
titioner can  and  should  be  as  careful  as 
the  chief  surgeon  or  chief  physician  of  the 
largest  hospital. 

Whether  the  nurse  is  employed  imme- 
diately by  the  patient  or  through  the 
attending  physician  or  surgeon,  and 
whether  the  nurse  is  to  be  paid  immediate- 
ly by  patient  or  through  or  by  physician 
or  hospital,  and  whether  she  is  to  be  paid 
at  all  or  is  supplied  gratis  by  the  physician 
or  hospital,  her  duties  are  exactly  the 
same — reasonable  care  and  skill. 

It  must  be  plain  that  in  this  as  in  most 
other  instances  "reason  is  the  life  of  the 
law,  nay  the  common  law  is  nothing  else 
but  reason."     It  may  be  taken  as  certain 
that  in  all  matters  affecting  the  nurse  as 
nurse,  "nothing  is  law  that  is  not  reason." 
"Within  the  brain's  most  secret  cells 
A  certain  Lord  Chief  Justice  dwells 
Of  sovereign  power,  whom  one  and  all 
With  common  voice,  we  Reason  call." 


This  very  Reason,  or  as  we  call  it  in 
ordinary  parlance,  common  sense,  will 
determine  the  conduct  of  a  nurse  in  all,  or 
at  least  most,  emergencies.  As  old  Sam 
Johnson  says,  "We  may  take  Fancy  for  a 
companion,  but  we  must  follow  Reason 
as  our  guide." 

Before  ever  the  nurse  sets  up  in  her 
profession,  she  must  fit  herself  for  it  in 
every  way.  First,  physically.  No  one 
has  a  right  to  hold  herself  out  as  a  nurse 
who  is  not  wholly  fit  physically  for  the 
necessarily  severe  strain  to  which  she 
will  be  subjected.  Those  of  less  physical 
development  may  of  course  accept  only 
such  kinds  of  nursing  as  will  lay  no  undue 
burden  upon  them,  but  the  cases  are  rare 
in  which  at  some  time  or  other  this  will 
not  come,  and  often  suddenly  and  unex- 
pectedly. Health,  physical  health,  is  a 
necessary  qualification. 

Knowledge  comes  next.  Knowledge  of 
the  right  thing  to  do  under  stated  circum- 
stances, under  all  circumstances.  But  do 
bear  in  mind  what  a  most  eminent  doctor 
says,  "Science  is  a  first-rate  piece  of 
furniture  for  a  man's  upper  chamber,  if 
he  has  common  sense  on  the  ground  floor." 
Oliver  Wendell  Holmes  did  not  intend 
that  apothegm  to  apply  only  to  the  male 
sex ;  and  no  one  should  ponder  and  apply 
it  more  than  the  nurse. 

Of  most  women  it  may  be  said,  "Say 
not  that  she  did  well  or  ill,  only  she  did 
her  best."  The  western  epitaph  has  it, 
"He  done  his  damnedst,  angels  could  do 
no  more."  That  will  not  do  for  the 
nurse;  she  must  live  up  to  her  advertise- 
ment and  do  well. 

A  modest  dress,  a  clean  body,  a  pure 
soul  and  mind,  a  clear  conscience,  all  are 
needed  for  the  best  results.  These  are 
reasonably  to  be  expected  by  every  one 
intrusting  himself  to  the  care  of  a  nurse. 

All  this  in  advance  of  employment. 
Then  on  employment,  the  application  of 
that  power  and  skill  with  all  due  care.     In 
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this  the  nurse  cannot  delegate  her  duties 
to  another  or  hide  herself  behind  the 
orders  or  directions  of  another,  doctor, 
patient,  or  friend. 

In  an  address  made  to  the  graduating 
class  of  nurses  in  the  Western  Hospital, 
Toronto,  in  June,  1915,  I  told  them  of  a 
graduate  nurse  who  said  she  had  been  told 
to  fill  with  boiling  water  a  Kelly  pad 
upon  which  a  patient  was  to  be  placed 
for  a  severe  operation.  She  did  what  she 
alleged  she  was  told,  with  the  result  that 
the  poor  man's  back  was  severely  injured. 
The  doctor  said  that  he  had  told  her  to 
fill  the  bag  with  hot  wat^r.  But  assume 
the  nurse's  storj'  was  true.  She  knew 
perfectly  well  what  the  result  would  be 
if  she  followed  the  direction  given  her, 
she  kneWj^that^there  could  be  no  possible 
object  in  using  boiling  water,  her  common 
sense  should  have  told  her  that  if  the 
surgeon  said  "boiling"  water  there  was 
a  slip  of  the  tongue.  It  was,  then,  not 
reasonable  care  for  her  to  use  boiling 
water,  beyond  question  on  her  own 
showing  she  was  negUgent,  and  if  the 
patient  had  sued  her  he  would  have  suc- 
ceeded. What  she  should  have  done  was 
to  draw  the  doctor's  mind  pointedly  to 
the  matter  of  the  heat  of  the  water  re- 
quired. Had  she  done  this  and  obtained 
a  direction  from  the  medical  man  after 
his  attention  was  called  to  the  matter, 
the  case  might  have  a  different  aspect. 
Moreover,  had  she  been  an  ignorant  per- 
son, not  holding  herself  out  as  skilled  but 
picked  up  by  the  patient's  friends  to 
assist  the  doctor,  she  might  well  take  the 
doctor's  word  as  absolute  and  do  exactly 
as  she  was  told. 

Take  another  case.  A  nurse  is  em- 
ployed to  look  after  an  expectant  par- 
turient woman  during  and  after  her  con- 
finement. She  is  called  in  and  finds 
parturition  imminent,  but  the  doctor 
has  not  arrived.  What  must  she  do?  Of 
course  all  effort  must  be  made  to  procure 


a  doctor,  but  when  that  fails,  what  then? 
She  is  not  a  midwife,  she  did  not  engage 
to  deliver  the  patient,  all  she  agreed  to  do 
was  what  the  attending  physician  directed 
her  to  do  or  what  was  obviously  to  be 
done  as  the  labor  proceeded.  Her  duty 
was  then  precisely  the  same  (so  far  as 
delivery  was  concerned)  as  that  of  any 
other  woman.  She  might  do  nothing 
more  than  any  unskilled  woman  would 
do,  using  such  skill  as  she  had.  She 
would  be  wise  to  make  it  quite  clear  to 
patient  and  friends  that  she  did  not  claim 
skill  in  such  matters  but  was  willing  to 
do  what  she  could.  Unless  her  services 
were  accepted  on  these  terms,  she  should 
do  nothing.  If  they  were  so  accepted 
and  she  thereupon  used  faithfully  such 
skill  as  she  had,  she  would  be  doing  her 
duty  and  all  her  duty.  In  case  of  an 
unfortunate  result  her  skirts  would  be 
clear. 

It  depends  on  how  and  in  what  capac- 
ity one  is  engaged — what  are  the  implied 
contracts.  Many  years  ago,  it  is  said, 
an  Englishman  went  to  a  hoi^se  doctor  to 
be  treated.  The  result  was  not  good,  and 
he  sued  his  medical  attendant.  The  court 
said  that  anyone  who  would  ask  a  horse 
doctor  to  treat  him  must  be  an  ass  and 
accordingly  nonsuited  the  unfortunate 
plaintiff.     There's  a  moral  in  that. 

I  have  said  that  a  nurse  cannot  hide 
herself  behind  the  directions  of  another 
to  shield  herself  from  the  results  of  her 
own  negligence,  and  that  is  true.  But 
the  same  act  may  or  may  not  be  negli- 
gence under  different  circumstances.  A 
case  in  my  own  experience  remains  vivid- 
ly impressed  on  my  memory.  When  I 
was  a  medical  student,  my  preceptor,  in 
writing  a  prescription,  used  5  for  3,  and 
gave  it  to  me  to  fill.  I  saw  that  the  dose 
was  manj"^  times  what  was  usual,  and 
dangerous  if  not  necessarily  fatal.  I 
knew  the  doctor  was  troubled  about  cer- 
tain matters  and  I  determined  to  call  his 
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attention  to  the  very  large  dose  he  had 
prescribed;  he  at  once  corrected  it.  Had 
I  filled  the  prescription  as  written  with- 
out inquiry  and  the  result  been  fatal,  I 
should  have  been  rightly  adjudged  guilty 
of  manslaughter.  That  the  doctor  might 
have  the  same  fate  would  not  relieve  me  at 
all.  Suppose,  however,  after  discussion 
the  doctor  had  directed  the  prescription  to 
be  made  up  as  written;  I  would  have  been 
justified  in  so  making  it.  So  where  a 
doctor  gives  an  express  direction  to  a 
nurse,  which  is  not  necessarily  harmful, 
and  there  is  no  room  to  suspect  that  he 
does  not  know  perfectly  what  he  is  doing, 
the  nurse  is  justified  in  obeying.  But 
notwithstanding  an  express  direction, 
where  what  is  ordered  is  necessarily  fatal 
and  the  nurse  knows  it,  no  jury  would 
acquit  her  of  negligence. 

The  liability  of  medical  man  or  hospi- 
tal for  the  negligence  or  want  of  skill  of  a 
nurse  is  another  question. 

Where  a  medical  man  directs  a  nurse 
to  do  a  certain  thing  and  she  does  as  she 
is  told,  it  does  not  lie  in  his  mouth  to  say 
that  she  should  not  have  done  it,  that 
she  should  have  known  better  than  to 
do  it — he  is  liable  to  the  patient.  Had 
the  surgeon  whose  nurse  boiled  the  pa- 
tient's back  really  given  the  direction 
she  said  he  did,  he  would  have  had  to 
pay  heavy  damages  to  the  patient. 
Fortunately  for  him,  the  trial  tribunal  did 
not  believe  the  nurse  and  did  believe  him. 

It  may  be  that  the  medical  man  has 
nurses  of  his  own,  supplied  by  him  and 
paid  by  him,  his  "servants."  In  that  case 
he  will  be  liable  for  their  want  of  skill  or 
negligence.  But  the  more  usual  case  is 
that  the  doctor  recommends  a  nurse,  or 


indeed  may  actually  hire  the  nurse,  yet 
the  nuTse  is  not  his  servant,  but  the  doctor 
simply  acts  as  the  agent  of  the  patient  to 
hire  the  nurse  for  him.  Then  the  medi- 
cal man  is  not  liable  for  the  negligence  or 
want  of  skill  of  the  nurse,  but  only  for 
his  own  negligence  (if  there  was  any)  in 
hiring  an  incompetent  or  careless  nurse. 
And  it  would  not  make  any  difference  if 
he,  for  convenience,  added  the  nurse's 
bill  to  his  own  and  paid  her  himself. 

Cases  have  occurred  in  England  where 
an  organization  has  furnished  nurses  in 
some  such  way  and  the  organization  has 
escaped  liability. 

In  the  case  of  a  hospital,  sometimes  the 
nurses  are  the  servants  of  the  hospital 
and  part  of  the  hospital  equipment,  sup- 
plied to  patients  by  the  hospital.  There 
the  hospital  is  liable  for  the  negligence  of 
the  nurse.  I  remember,  when  at  the  bar, 
defending  a  hospital  for  the  negligence  of 
one  of  its  nurses  who  failed  to  watch  a 
patient  in  the  delirium  of  typhoid.  The 
patient  got  up  and  threw  himself  from  the 
window,  injuring  himself  severely. 

In  London  many  years  ago  a  patient 
who  had  been  brought  into  St.  George's 
Hospital  was  ordered  a  hot  bath  by  the 
house  physician.  The  nurses,  men,  gave 
it  to  him  too  hot  and  boiled  him  a  bit. 
He  sued  the  doctors,  but  they  got  off — 
they  had  not  supplied  the  negligent 
nurses.  Had  he  sued  the  hospital  the 
result  would  have  been  different. 

If  in  a  hospital  the  patient  engages  the 
nurse,  directly  or  indirectly,  the  hospital 
is  free. 

But  ever  and  everywhere  and  under 
all  circumstances  the  nurse  is  liable  for 
her  own  negligence  or  want  of  skill. 
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HYDROTHERAPEUTIC  METHODS 

FOR  NURSES 

Second  only  in  importance  to  that  of  the  illus- 
trated hospital  methods,  the  first  series  of  which 
appears  in  this  number,  is  this  announcement  of 
an  elaborate  series  of  views,  with  descriptive 
text,  embracing  practically  the  entire  range  of 
hydrotherapy  which  comes  within  the  scope  of 
private  nursing.  The  views  for  this  series  have 
been  made  in  The  Nurse  studio  under  the  direc- 
tion of  special  instructors  and  embrace  every 
phase  of  the  external  use  of  water  which  can  be 
applied  in  treatment  without  the  use  of  special 
equipment.  The  pictures  and  articles  will  teach 
the  application  of  hot  and  cold  packs  to  every 
part  of  the  body  and  the  various  baths  as  they 
are  given  in  leading  hydrotherapy  institutions. 


These  illustrated   articles  will  extend   through 

many  months  to  come.  The  following  are  a  few  of 

the  important  articles  to  appear  in  early  numbers: 

INFLUENZA:  ITS  CAUSE,  TREATMENT.  AND 
NURSING,  by  Louis  Neuwelt.  M.D. 

WHERE  IS  THE  HEART,  WHAT  IS  THE  HEART. 

AND  HOW  IS  IT  AFFECTED  BY  DISEASE? 

by  Louis  Faugreres  Bishop,  A.M.,  M.D. 
GOITER,  by  Jame»  Frederick  Rogers,  M.D. 

THE    ROLE  OF   THE    VISITING     NURSE:     IV. 
The  Nurse  in  the  School,  by  Stella  Fuller,  R.N. 

HOSPITAL     METHODS     ILLUSTRATED:     The 
Slush  Bath  and  Tub  Bath  in  Bed. 

IN  A   HOSPITAL    FOR   CRIPPLED   CHILDREN, 
by  Ella  M.  Peckham. 

THE     OBVIOUS     WAYS    OF    INFECTION,     by 
William  Brady,  M.D. 

AMNESIA,  by  W.  S.  Birge.  M.D. 

INSTITUTIONAL  METHODS  OF  TREATMENT 
FOR     PULMONARY     HEMORRHAGE,     by 

Margaret  Davis. 

GOOD    MANNERS— A     REQUISITE,     by    Jennie 
Mosness  Kelley,  R.N. 


Foreign  Reviews  of  "The  Nurse'' 


From  the  South  African  Nursing  Record, 
the  official  organ  of  the  South  African 
Trained  Nurses'  Association: 

In  this  issue  we  reproduce  another  article  from 
The  Nurse  by  Doctor  Warnshuis.  This  is  one 
of  an  excellent  series  that  has  been  running  in 
that  journal;  we  reproduced  one  a  few  months 
ago,  and  we  only  regret  that  lack  of  space  has  pre- 
vented us  reproducing  them  all.  In  the  course 
of  his  existence  an  editor  finds  himself  surfeited 
with  literature,  for  the  nature  of  his  caUing  con- 
demns him  to  wade  through  many  columns  a 
week  to  keep  him  in  touch  with  what  is  passing. 
But  there  are  still  some  journals  to  which  we  can 
look  forward  with  all  the  keenness  of  our  most 
youthful  enthusiasm,  and  of  these  the  excellent 
American  monthly,  The  Nurse,  is  certainly  one. 
Excellently  printed,  profusely  illustrated,  it 
does  not  possess  a  dull  page,  and  every  month  it 
gives  the  same  standard  excellence  of  professional 
articles  and  demonstrates  the  same  ideal  con- 


ception of  the  duties  and  status  of  the  trained 
nurse.  America  is  the  land  of  good  journab,  and 
this  one  represents  all  that  is  best  in  her  pro- 
fessional class  of  literature. 

From  the  Nursing  Mirror  (London) : 
The  American  "Monthly  Journal  of  Practical 
Knowledge,"  known  as  The  Nurse,  is  apparent- 
ly meeting  with  the  success  it  undoubtedly  de- 
serves. It  is  always  instructive,  interesting, 
and  splendidly  illustrated.  In  the  number  for 
November  some  more  of  the  baby-saving  mot- 
toes, which  were  hung  round  the  pavilion  re- 
cently erected  for  the  purpose  of  a  baby  show  in 
Philadelphia,  are  reproduced.  Two  of  them 
are  worth  quoting:  "A  dirty  yard  means  a 
sick  baby,"  and  again,  "The  sediment  in  the 
bottom  of  your  milk  bottle  is  probably  ma- 
nure." In  the  same  issue  there  is  an  illus- 
trated article  on  a  new  method  of  applying  a 
baby's  napkin,  which  should  be  of  interest  to  all 
children's  nurses. 
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THE  SENIOR  STREET  CLEANING  INSPECTOR  CONFERRING  WITH 
SOME  OF  HER  JUNIOR  INSPECTORS. 


US  who  use  the  streets  to  proceed  so  that 
when  we  see  anyone  throwing  something 
in  the  street  that  would  make  it  unclean 
it  is  for  us  to  go  to  them  and  tell  them  to 
help  keep  the  streets  clean. 

"The  people  should  try  to  wash  the 
street  as  often  as  possible  when  they  are 
watering  their  flowers  and  grass.  If 
everyone  would  wash  the  street  in  front 
of  their  own  house  the  city  would  be 
very  clean.  Some  one  may  ask  the  ques- 
tion, 'What  do  clean  streets  do?'  That 
question  may  be  easily  answered.  A 
clean  street  makes  a  clean  citj'  and  a  clean 
city  makes  a  clean  state.  Another 
answer  is,  that  a  clean  street  helps  to 
keep  away  disease.  Sometimes  when 
you  look  up  a  small  street  you  will  find 
that  it  is  filled  with  ashes  and  small 
pieces  of  paper.  The  ragman  when  he 
comes  along  and  sees  the  papers  are  there, 
he  will  pull  the  ashes  all  out  and  scatter 
them  about  in  order  that  he  may  get  the 
paper.  This  makes  a  small  street  dirtier 
than  ever.  This  can  be  stopped  if  you 
put  a  cover  over  the  ashes,  and  put  the 
paper  in  a  bag  separate  from  the  ashes, 


then  the  ragman  will  not  scatter  the  ashes 
all  over  the  street." 

"To  be  a  good  citizen,"  writes  eleven- 
year-old  Pauline  Beard,  "I  would  help  to 
keep  the  streets  clean  and  obey  all  rules. 
I  would  not  mark  the  fences  or  destroy 
any  property,  and  I  would  obey  any 
older  person  than  myself.  If  a  child 
would  throw  paper  or  fruit  skins  in  the 
street  or  on  the  pavement,  I  would  go 
over  and  tell  that  child  not  to  throw  it 
in  the  street.  I  would  help  to  keep  the 
house  clean  and  keep  myself  clean.  That 's 
what  I  think  it  means  to  be  a  good 
citizen." 

It  is  such  invaluable  educational  work 
as  this — work  which  not  only  makes  for 
clean  streets,  clean  houses,  and  clean 
children,  but  for  children  who  are  keenly 
alive  to  the  dangers  resulting  from  a  dirty, 
unhealthy,  and  insanitary  environment — 
that  is  being  done  in  the  city  of  Phila- 
delphia by  Mrs.  Pierce  in  bringing  about 
a  better  degree  of  cooperation  among 
the  school  children,  and  through  them, 
the  cooperation  of  the  housewife  in  her 
own  home. 


Levere  vs.  The  Smith's  Falls  Public 

Hospital 

"The  Nurse  and  the  Law,"  by  the  Hon.  William  Renwick  Riddell,  Justice  of  the  Supreme  Court 
of  Ontario,  appeared  in  The  Nurse  for  December,  1915.  In  his  discussion  of  the  legal  responsibility 
of  the  nurse,  Mr.  Justice  Riddell  gave  a  most  interesting  exposition  of  the  personal  responsibility  of 
the  nurse  in  guarding  against  negligence  and  of  her  responsibility  when  negligence  occurs. 

Immediately  after  the  publication  of  The  Nurse  for  December,  Mr.  Justice  Riddell's  Court  had 
occasion  to  consider  the  responsibility  of  a  hospital  for  the  carelessness  of  a  nurse,  in  an  action 
brought  by  a  patient  to  recover  damages  for  an  injury  sustained  during  treatment  in  the  institution. 
All  the  members  of  the  Court,  Chief  Justice  Sir  Glenholme  Falconbridge  and  Justices  Riddell, 
Latchford,  and  Kelly  gave  written  reasons  for  judgment  in  favor  of  the  plaintiff. 

The  reasons  of  Mr.  Justice  Riddell  are  very  full  and  elaborate,  and  as  his  judgment  contains  all 
that  is  to  be  found  in  any  of  the  other  judgments,  we  have  confined  our  report  of  the  case  to  it. 
Because  of  the  importance  of  this  decision,  The  Nurse  publishes  Mr.  Justice  Riddell's  opinion 
practically  in  full. — The  Editor. 


APPELLATE  DIVISION  OF  THE  SUPREME  COURT  OF  ONTARIO 

SECOND  DIVISIONAL  COURT. 

C.J.K.B.,  Riddell,  Latchford  and  Kelly,  JJ. 

LEVERE  \ 

y  I  Hutchinson,  K.  C,  for  the  appeal. 

THE  SMITH'S  FALLS  (  G.  H.  Watson,  K.  C,  contra. 

PUBLIC  HOSPITAL  / 

The  Smith's  Falls  Public  Hospital  is  an 
incorporated  body  conducting  a  public 
hospital  in  the  Town  of  Smith's  Falls, 
Ontario;  there  are  no  shareholders  or 
capital  stock,  and  the  institution  is  con- 
ducted not  for  private  profit  but  simply 
as  a  public  charity  and  for  the  benefit 
of  the  community — a  most  admirable 
and  commendable  object. 

The  plaintiff,  Mrs.  Levere,  suffering 
from  prolapsus  uteri  was  advised. by  her 
physician,  Dr.  Gray,  to  go  into  the  Hos- 
pital and  be  operated  upon.  She  accord- 
ingly went  to  the  Hospital  of  the  defend- 
ants and  selected  her  room,  agreeing  to 
pay  $9.00  a  week  "to  include  her  board 
and  attendance  and  nursing." 

She    was    operated    on    (successfully) 
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under  an  anaesthetic  by  Dr.  Gray,  Dr. 
Ferguson  assisting;  and  then  she  was 
taken  to  her  own  selected  room  and  put 
to  bed,  still  unconscious.  On  recovering 
consciousness  she  felt  a  severe  pain  in 
her  right  foot;  and  on  the  surgeon  being 
sent  for,  he  discovered  a  serious  burn  on 
her  right  heel  about  the  size  of  a  fifty 
cent  piece;  a  blister  had  formed.  Dr. 
Reddick  thinks  the  burn  must  have  been 
at  least  a  quarter  of  an  inch  in  depth. 
The  plaintiff  was  treated  properly  and 
she  left  the  Hospital  at  the  end  of  seven 
weeks  with  the  burn  about  healed;  but 
she  still  has  a  scar  at  the  locus,  of  about 
an  inch  by  an  inch  and  a  half.  This  is 
not  only  painful  but  disabling;  and  there 
does   not   seem    to    be    much    hope    of 
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improvement  unless  an  operation  be  per- 
formed; and  the  result  of  such  an  opera- 
tion is  doubtful. 

She  brought  an  action  against  the 
Hospital  which  was  tried  before  Mr. 
Justice  Britton  at  Brockville,  May  26, 
1915;  the  learned  Judge  decided  in  favour 
of  the  defendants  (34  O.  L.  R.  206),  and 
the  plaintiff  now  appeals. 

There  can  in  my  mind  be  no  possible 
doubt  that  the  burn  was  caused  by  an 
overheated  brick  being  placed  against 
the  foot  of  the  anaesthetized  and  uncon- 
scious plaintiff;  that  this  was  done  by  the 
nurse  in  charge;  and  that  such  an  act 
was  improper.  There  can  be  no  doubt 
of  the  liability  of  the  nurse  civilly  in  tort, 
unless  she  can  justify  herself  by  a  com- 
mand of  some  one  she  was  bound  to  obey; 
but  the  nurse  is  not  sued  here.  The  sole 
question  is  whether  the  Hospital  is  liable 
for  this  act  of  its  nurse. 

The  Matron  was  the  head  of  the  nurs- 
ing staff;  a  trained  nurse  herself,  she  was 
the  superintendent  of  the  nurses;  she 
selected  the  nurses,  hired  and  discharged 
them,  subject  to  the  approval  of  the 
Board. 

The  nurses,  in  addition  to  board  etc., 
received  a  "honorarium"  in  money  ("hon- 
orarium" which  really  means  a  gift  on 
assuming  an  office,  is  now  often  used  as 
equivalent  to  "salary"  by  those  who  do 
not  like  to  think  they  receive  wages). 
The  particular  nurse  to  wait  on  her,  the 
plaintiff  had  nothing  to  do  with  select- 
ing. The  Matron  appointed  her  to  that 
particular  work,  and  she  never  became 
the  servant  or  employee  of  the  plaintiff, 
but  continued  the  servant  and  employee 
of  the  Hospital,  and  was  sent  by  the  Hos- 
pital to  perform  for  the  Hospital  its  con- 
tract to  supply  the  plaintiff  with  nursing. 

In  the  absence  of  authority  and  of 
special  circumstances,  it  would  be  plain 
that  the  Hospital  is  liable  for  her  act. 
The  cases  will  be  examined  after  dealing 


with  the  circumstance  most  relied  upon 
by  the  defendants. 

It  is  contended  that  the  nurse  was 
under  the  orders  of  the  operating  surgeon; 
that  she  carried  out  his  orders,  and  conse- 
quently the  Hospital  could  not  be  made 
hable.  But  this  connotes  a  state  of 
affairs  which  does  not  exist  in  the  present 
case. 

If  the  nurse  obeyed  the  express  order 
of  the  surgeon,  she  was  not  guilty  of 
negligence  at  all — that  is  the  duty  of  a 
nurse.  Of  course  she  must  take  some 
pains  to  see  that  she  quite  understands 
the  doctor's  meaning  and  must  not  act  on 
what  she  should  know  to  be  a  sUp  of  the 
tongue.  To  put  it  in  other  words,  the 
order  she  obeys  must  be  a  real  order,  not 
such  as  is  an  apparent  order  but  so  ex- 
pressed that  it  cannot  be  supposed  to 
set  out  the  doctor's  real  meaning. 

A  nurse  holds  herself  out  to  the  world 
as  being  possessed  of  competent  skill  and 
undertakes  to  use  reasonable  care.  If 
the  command  of  the  surgeon  is  plainly  a 
slip,  she  should  call  his  attention  pointedly 
to  the  order.  When  his  attention  has 
been  called  to  the  order  and  he  shows 
that  the  order  made  was  that  intended, 
she  may  obey;  "he  is  the  doctor,"  and  it 
is  not  negligence  for  a  nurse  to  act  on 
the  belief  that  he  is  the  more  competent. 

In  Armstrong  v.  Bruce  (1904),  4  O.W. 
R.  327,  the  nurse  contended  that  the 
surgeon  had  ordered  her  to  fill  the  "Kelly 
pad,"  upon  which  the  unconscious  patient 
was  to  lie,  with  boiUng  water.  She  did 
fill  it  with  boiling  instead  of  hot  water, 
with  the  result  which  was  to  be  expected. 
The  patient  sued  the  surgeon  for  damages; 
the  defendant  and  other  surgeons  swore 
that  the  nurse  had  been  told  to  fill  the 
pad  w4th  hot  water  (not  boiling)  and  the 
trial  Judge  beUeved  them.  My  learned 
brother  said,  p.  329:  "I  have  no  manner 
of  doubt  that  if  the  doctor  had  said  to 
any  experienced  nurse  that  she  was  to 
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fill  that  pad  with  boihng  water,  it  would 
have  struck  her  as  an  extraordinary  thing 
and  one  calling  for  some  explanation.  . 
.  .  it  was  a  thing  that  could  not  have 
been  done  by  Dr.  B.  unless  through  a 
slip  of  the  tongue." 

Of  course,  a  surgeon  could  not  shield 
himself  from  the  results  of  an  improper 
order.  He  has  at  the  operation  table  no 
more  right  to  make  a  slip  of  the  tongue 
than  a  slip  of  the  knife,  and  must  guard 
against  both  equally. 

But  granted  that  an  order  is  a  real 
order  of  the  medical  man,  a  nurse  is  justi- 
fied in  obeying  it  unless  it  is  plainly 
dangerous;  and  not  being  guilty  of  negli- 
gence herself,  she  cannot  by  so  acting 
render  her  employers  liable  for  damages 
for  her  acting  in  accordance  with  such 
an  order. 

Here  the  facts  do  not  bring  the  nurse 
into  such  a  condition. 

Where  a  patient  is  or  has  recently  been 
under  an  anaesthetic,  there  is  a  standing 
order  in  all  hospitals  to  keep  the  bed 
warm.  "It  is,"  says  the  Matron,  "a  stand- 
ing order  to  warm  the  bed  " ;  this  is  taught 
by  "the  doctors  originally  training  the 
nurses."  The  nurse  under  whose  charge 
the  patient  is,  attends  to  the  heating  of 
the  bed  and  to  the  heating  of  bricks  if 
bricks  are  used  for  that  purpose.  It  was 
the  duty  of  the  nurse  "when  she  was  told 
that  she  had  charge  of  the  room  where 
the  patient  was  .  .  to  see  that  the  bed 
was  properly  warmed,"  and  "the  doctor 
would  not  give  her  any  direct  order." 
If  then  the  doctor  finds  the  bed  not  such 
as  he  thinks  it  should  be,  he  may  give 
such  orders  as  he  sees  fit,  and  these  orders 
must  be  obeyed,  but  he  does  not  ordina- 
rily inspect  the  bed.  As  I  have  heard  it 
said  by  a  very  eminent  surgeon:  "If  I 
cannot  trust  my  nurse  I  must  give  up 
surgery." 

My  learned  brother  at  the  trial  put  it 
quite  accurately  as  follows: 


"His  Lordship:  That  narrows  it  to 
this  extent,  it  is  the  duty  of  the  nurse 
in  the  first  place  to  do  as  suggested  to  her, 
in  seeing  that  the  bed  is  properly  warmed 
for  the  patient,  and  then  if  the  doctor 
comes  in,  it  may  be  his  duty  to  see  if  it 
is  overheated  or  underheated,  and  give 
his  directions  in  regard  to  that,  but  in  the 
absence  of  any  directions  in  regard  to 
that,  it  stands  that  it  is  the  nurse's  duty." 

There  is  much  evidence,  more  or  less 
loose,  about  the  nurses  being  under  the 
doctor's  orders  and  the  like,  but  the 
above  fairly  represents  the  result  of  the 
evidence  taken  as  a  whole. 

In  the  present  case  the  operating  sur- 
geon assisted  in  placing  the  patient  in  her 
bed  after  the  operation,  but  took  it  for 
granted  that  the  bed  was  properly  heated, 
made  no  inquiries  and  gave  no  orders — 
and  indeed  such  was  the  usual  course; 
"they  (the  doctors)  consider  them  (the 
nurses)  all  right,  competent." 

It  cannot,  therefore,  be  successfully 
contended  that  the  nurse  in  placing  as 
she  did  an  overheated  brick  to  the  foot  of 
the  patient  was  following  the  doctor's 
orders;  and  it  is  quite  clear  that  he  knew 
nothing  about  what  she  did  and  that  he 
gave  no  directions  of  any  kind. 

The  main  contention  of  the  defendants 
is  that  they  are  not  liable  for  the  negligent 
act  of  the  nurse,  and  many  cases  are  cited 
in  support  of  that  proposition. 

The  first  English  case  in  point  of  time 
relied  upon  is  Perionowsky  v.  Freeman 
(1866),  4  F.  &  F.  977.  There  the  plaintiff 
came  into  St.  George's  Hospital  in  Lon- 
don suffering  with  a  disease  which  re- 
quired a  warm  hip  bath,  which  was  ordered 
by  the  surgeons.  The  nurses  gave  him  a 
hip  bath  hot,  too  hot,  so  hot  that  he  was 
severely  scalded,  but  the  surgeons  were 
not  near  to  give  specific  directions.  They 
followed  the  usual  course,  "gave  their 
directions  that  patients  were  to  have  hot 
baths  and  left  it  to  the  nurses  to  see  to 
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the  baths  .  .  .  the  usual  hospital 
practice  ...  a  surgeon  no  more 
knew  what  was  a  fit  temperature  of  hot 
water  for  a  bath  than  a  nurse  who  was 
necessarily  quite  familiar  with  it."  The 
patient  sued  the  medical  men;  but  it  was 
proved  that  they  had  no  control  over  the 
nurses  as  to  appointment  or  dismissal 
and  therefore  the  relationship  of  master 
and  servant  did  not  exist,  and  as  the 
Lord  Chief  Justice  Sir  Alexander  Cock- 
burn  said,  they  "would  not  be  liable  for 
the  negligence  of  the  nurses  unless  near 
enough  to  be  aware  of  it  and  to  prevent 
it."     The  defendant  had  a  verdict. 

In  that  case  the  Hospital  Board  were 
not  sued,  and  there  is  no  suggestion  any- 
where in  the  case  that  the  Board  would 
not  have  been  liable  if  they  had  been  sued. 
No  doubt  it  satisfactorily  decides  that 
had  the  plaintiff  here  sued  Dr.  Gray  in- 
stead of  the  Hospital,  she  could  not  have 
succeeded;  but  it  decides  nothing  more. 

In  Hall  V.  Lees,  1904,  2  K.  B.  602,  an 
association  called  the  Oldham  Nursing 
Association  was  formed  to  supply  aid 
and  instruction  in  skilled  nursing  by 
nurses  located  in  Oldham.  It  appointed 
nurses  and  paid  their  salaries,  making 
charges  for  the  services  of  their  nurses  to 
those  who  were  suppUed  with  them.  A 
patient  who  had  to  undergo  a  serious 
operation  was  supplied  with  two  nurses 
by  the  Association,  one  or  other  of  whom 
negligently  appHed  a  hot  bottle  to  her 
when  still  insensible  from  the  anaesthetic, 
and  burned  her  severely.  The  Associa- 
tion was  sued,  but  the  action  was  dis- 
missed. The  Master  of  the  Rolls  in 
giving  judgment  puts  the  case  in  a  nut- 
shell, pp.  610,  611:  "The  question,  there- 
fore, is  whether  under  the  circumstances 
of  the  case  and  having  regard  to  the  rules 
and  regulations  of  the  Association  and 
the  other  documents,  the  contract  is  to 
nurse  the  patient  or  only  to  supply  a 
nurse    to    the    patient."     The    learned 


Master  of  the  Rolls  after  discussing  the 
rules  and  regulations  etc.,  comes  to  the 
conclusion,  p.  614:  "the  correct  view  of 
the  contract  is  that  the  Association  merely 
undertook  to  supply  competent  nurses 
who  were  to  be  under  the  orders  of  the 
patient's  medical  man  and  not  the  serv- 
ants of  the  Association  for  the  purpose  of 
nursing  the  patient  .  .  when  the  As- 
sociation sent  the  nurses  I  do  not  think 
they  were  sending  them  to  do  in  their 
place  that  which  they  had  themselves 
undertaken  to  do.  They  never  under- 
took ...  to  nurse  the  female  plaintiff 
but  only  to  supply  a  competent  nurse  for 
that  purpose."  Stirling,  L.  J.,  says,  p. 
615:  "The  question  broadly  stated  is 
whether  the  Association  contracted  to 
nurse  the  female  plaintiff  or  merely  to 
supply  properly  qualified  nurses  for  that 
purpose."  He  thinks  that  there  was  no 
power  in  the  Association  to  interfere  with 
the  nurse  once  supplied  in  "her  duties  in 
nursing  the  patient  as  between  her  and 
the  employer."  Mathew,  L.  J.,  puts  his 
decision  squarely  on  the  ground  that 
"the  plaintiffs  (i.  e.  the  patient  and  her 
husband)  were  the  nurses'  employers  for 
the  purpose  of  nursing  the  patient"  (p. 
618).  The  Court  was  unanimous  and 
the  action  was  dismissed. 

It  seems  to  me  that  the  ratio  decidendi 
of  the  case  just  cited  is  conclusive  of  the 
present.  The  test  is,  did  the  defendants 
undertake  to  nurse  or  did  they  undertake 
only  to  supply  a  nurse?  The  Matron 
herself  says  that  the  S9.00  paid  per  week 
was  to  include  nursing;  and  this  concludes 
the  defendants  from  denying  that  they 

contracted  to  nurse  the  patient. 

******** 

Hillyer  v.  Governor  etc.  St.  Bartholo- 
mew's Hospital,  1909,  2  K.  B.  820,  is 
another  case  much  relied  on  by  the 
defendants.  Hillyer,  a  medical  man, 
entered  St.  Bartholomew's  Hospital  in 
London  solely  for  the  purpose  of  being 
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examined  gratuitously  under  an  anaes- 
thetic; there  was  no  bargain  of  any  kind 
expressed.  Mr.  Lockwood,  a  consulting 
surgeon  attached  to  the  hospital,  exam- 
ined him,  but  through  some  carelessness 
Hillyer's  arm  was  allowed  to  come  into 
contact  with  a  hot  water  tin  and  was 
badly  burned,  and  also  bruised  in  some 
way.  He  sued  the  hospital,  but  his  action 
was  dismissed  by  Grantham,  J.  In 
appeal  the  decision  of  the  trial  Judge  was 
affirmed.  Ferwell,  L.  J.,  expressly  ap- 
proves Glavin  v.  R.  I.  Hospital  (to  be 
considered  later)  and  holds  that  the 
doctors  were  not  at  all  the  servants  of  the 
board  but  "all  professional  men  employed 
by  the  defendants  to  exercise  their  pro- 
fession ....  according  to  their 
own  discretion  .  .  .  in  no  way  under 
the  orders  or  bound  to  obey  the  directions 
of  the  defendants."  "It  is  true  that  the 
corporation  has  power  to  dismiss  them, 
but  it  has  this  power  not  because  they 
are  its  servants  but  because  of  its  control 
of  the  hospital  where  their  services  are 
rendered." 

The  learned  Lord  Justice  considers  the 
nurses  to  be  on  a  different  footing,  and 
assumes  that  they  are  the  servants  of  the 
corporation;  but  he  says:  "Although 
they  are  such  servants  for  general  pur- 
poses they  are  not  so  for  the  purposes  of 
operations  and  examinations  by  the  medi- 
cal officers  ....  as  soon  as  the 
door  of  the  theatre  or  operating  room  has 
closed  on  them  for  the  purposes  of  an 
operation  (in  which  term  I  include  exam- 
ination by  the  surgeon)  they  cease  to  be 
under  the  orders  of  the  defendants  .  .  . 
.  .  the  nurses  .  .  .  assisting  at  an 
operation  cease  for  the  time  being  to  be 
the  servants  of  the  defendants,  inasmuch 
as  they  take  their  orders  during  that 
period  from  the  operating  surgeon  alone." 
Then  he  says:  "The  contract  of  the  hos- 
pital is  not  to  nurse  during  the  operation, 
but  to  supply  nurses    .     .     I  take  the 


test  applied  (in  Hall  v.  Lees)  by  Lord 
Collins,  then  Master  of  the  Rolls:  'They 
are  not  put  in  his  place  to  do  an  act  which 
he  intended  to  do  for  himself.'  The 
nurses  .  .  .  are  not  put  in  the  place 
of  the  hospital  to  do  work  which  the  gov- 
ernors of  the  hospital  intended  to  do  them- 
selves because  they  had  not  undertaken 
to  operate  or  assist  in  operating     .     .     ." 

Kennedy,  L.  J.,  while  holding  the  de- 
fendants not  liable,  does  appear  to  hold 
that  the  hospital  "by  the  admission  of 
the  patient  to  enjoy  in  the  hospital  the 
gratuitous  benefit  of  its  care"  does  not 
undertake  that  the  nurses  shall  use  proper 
care;  but  this  is  far  from  saying  that  in 
an  express  agreement  for  nursing,  the 
contract  is  only  to  supply  a  competent 
nurse. 

Cozens-Hardy,  M.  R.,  agrees  in  the 
result. 

It  will  be  seen  that  this  case  does  not 
carry  us  further  when  considered  in  rela- 
tion to  its  facts;  one  Lord  Justice  con- 
fines his  remarks  to  the  operating  room, 
while  the  remarks  of  the  other  are  made 
on  the  case  of  a  person  coming  to  a  hos- 
pital solely  to  be  examined  (and  conse- 
quently not  expecting  to  be  out  of  the 
operating  theatre  or  to  receive  nursing) 
without  any  special  contract.  The  ex- 
pressions so  made  use  of  are  not  intended 
to  be  an  exposition  of  the  whole  law  and 
are  not  to  be  taken  literally  in  a  case 
wholly  different  in  its  facts. 

The  duties  of  the  nurse  when  the  de- 
fault occurred  in  the  present  case  were 
not  to  assist  the  surgeon  "in  matters  of 
professional  skill"  but  to  "perform  do- 
mestic duties  in  the  way  of  seeing  that 
the  bed  was  right,"  "with  everything  in 
order, "  as  the  Matron  swears. 

I  find  nothing  helpful  in  the  cases  re- 
ferred to  in  Taylor's  Medical  Jurispru- 
dence, 6th  Ed.,  Vol.  1,  pp.  87  sqq. 

The  Irish  cases  are  not  helpful.  In 
Dunbar  v.  Guardians  Ardee  Union  (1897), 
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2  Ir.  76,  the  son  of  the  plaintiff  was  a 
patient  in  the  Workhouse  Hospital  of  the 
defendants,  Poor  Law  Guardians;  his 
death  was  caused — at  least  accelerated — 
by  neglect  to  provide  him  as  a  patient 
with  the  care  and  attention  which  he  re- 
quired. The  mother  sued  under  Lord 
Campbell's  Act,  but  the  action  was  dis- 
missed. 

In  that  case  the  nurse  did  all  she  could, 
but  the  master  and  perhaps  the  porter 
failed  to  do  their  duty,  whereby  the 
patient  escaped  from  the  hospital  and 
suffered  severely  from  exposure.  The 
Court  at  the  trial  dismissed  the  action; 
this  was  affirmed  by  the  Exchequer  Divi- 
sion, and  the  plaintiff  took  the  case  to  the 
Court  of  Appeal.  That  Court  approved 
Livingston  v.  Guardians  of  the  Lurgan 
Union,  I.  R.  2  C.  L.  202,  that  Guardians 
are  answerable  to  their  patients  for  the 
wrongful  acts  and  apparently  the  negli- 
gently injurious  acts  of  those  acting  under 
their  orders  or  in  their  behalf;  but  held 
that  on  the  proper  construction  of  the 
Statute  of  1838,  The  Irish  Poor  Relief 
Act  (1  &  2  Vict.  c.  56)  the  ministerial 
work  of  poor  law  relief  is  intrusted  to 
officers  whose  status  is  recognized  as  to 
some  degree  independent  of  the  Guardians 
and  who  are  rather  part  of  the  system 
controlled  by  the  commissioners  than 
servants  or  agents  of  the  Guardians,  dis- 
charging duties  which  primarily  fall 
upon  the  Guardians  themselves.  To  para- 
phrase the  decision — the  duty  of  the 
Guardians  is  not  to  care  for  the  poor  but 
to  appoint  officers  to  do  so. 

The  Court  approved  a  former  case  of 
Brennan  v.  Limerick  Guardians,  2  L.  R. 
Ir.  42,  which  decided  that  in  such  cases 
the  Guardians  were  not  liable  because 
they  had  done  their  own  duty.  All  they 
were  required  by  the  statute  to  do  was  to 
appoint  the  officers. 

The  same  principle  is  laid  down  in  a 
case   not   in   other   respects   applicable. 


O'Neill  V.  Waterford  County  Council, 
1914,  2  Ir.  R.  41,  same  case  in  appeal  495. 

The  Scottish  case  of  Foote  v.  Directors 
of  Greenock  Hospital,  1912,  Sess.  Cas.  69, 
is  next  to  be  considered.  The  plaintiff 
had  her  leg  broken  and  was  advised  by 
her  doctor  to  go  into  the  Greenock  In- 
firmary "in  order  to  have  the  advantage 
of  the  medical  appliance  there."  She 
went  in  as  a  paying  patient  but  without 
an  J'  special  contract;  the  house  surgeons 
it  was  alleged  treated  her  in  an  unskilful 
and  neghgent  manner  to  her  great  physi- 
cal and  pecuniary  loss  and  injury.  She 
sued  the  hospital  but  the  Court  held  she 
could  not  succeed,  as  in  the  absence  of  a 
special  contract  the  hospital  undertook  to 
furnish  to  the  public  the  services  of  com- 
petent medical  and  surgical  practitioners, 
and  nothing  more.  It  is  pointed  out 
that  the  board  had  no  control  over  the 
doctors  and  could  not  interfere  with  them 
except  to  discharge  them.  To  para- 
phrase the  language  in  Hall  v.  Lees,  what 
the  defendants  undertook  to  do  was  not 
to  treat  the  plaintiff  through  the  agency  of 
the  doctors  or  their  servants  but  merely 
to  procure  for  her  duly  quahfied  doctors. 
Had  there  been  a  special  contract  to 
treat  her,  as  in  our  case  to  nurse  the 
plaintiff,  the  case  would  be  in  my  opinion 
wholly  different. 

The  American  cases  are  not  few;  some 
of  them  will  be  mentioned. 

In  Benton  v.  Trustees  Boston  City 
Hospital  (1885),  140  Mass.  13,  the  trus- 
tees of  the  hospital  were  held  not  Hable 
for  the  negligence  of  the  superintendent 
of  the  hospital  who  left  the  stairs  unsafe. 
The  Court  held  (1)  that  the  defendants 
were  but  the  managing  agents  of  the  city 
in  maintaining  the  hospital.  This  view 
is  quite  in  accord  with  our  law  and  is 
sufficient  to  dispose  of  the  case;  Ridge- 
way  V.  Toronto  (1878),  28  U.  C.  C.  P. 
574;  McDougall  v.  Windsor  Water 
Commissioners  (1899),  27  A."  R.  566;  31  S. 
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C.  R.  326.  The  Massachusetts  Court, 
however,  goes  further  and  holds  (2)  that 
the  city  would  not  be  liable,  and  (3)  conse- 
quently the  trustees  could  not  be.  The 
former  of  these  conclusions  is  to  be  found 
in  very  many  of  the  American  decisions 
and  it  is  based  upon  the  principle  which 
is  laid  down  in  Halliday  v.  St.  Leonard 
(1861),  11  C.  B.  N.  S.  192;  30  L.  J.  C.  P. 
361 ;  4  L.  T.  406;  8  Jur.  N.  S.  79;  9.  W.  R. 
694.  It  may  be  thus  stated  (substan- 
tially in  the  words  of  the  head  note  in  11 
C.  B.  N.  S.):  "Persons  intrusted  with 
the  performance  of  a  public  duty,  dis- 
charging it  gratuitously  and  being  per- 
sonally guilty  of  no  negligence  or  default, 
are  not  responsible  for  an  injury  sustained 
by  an  individual  through  the  negligence 
of  servants  employed  by  or  under  them." 
This  was  supposed  to  be  the  law  of  Eng- 
land, but  it  received  its  quietus  in  Mersey 
Docks  Trustees  v.  Gibbs  (1866),  L.  R.  1 
E.  &  I.  119;  11  H.  L.  C.  723.  See  also 
Freeman  v.  Canterbury  Corporation 
(1871),  L.  R.  6  A.  C.  217;  Hillyer  v.  St. 
Bartholomew's  Hospital,  1909, 2  K.  B.  830 
ut  supra. 

In  Massachusetts  this  assumed  prin- 
ciple was  applied  to  a  city  in  Hill  v.  Bos- 
ton (1877),  122  Mass.  344,  the  locus 
classicus  in  which  the  earlier  cases  are 
reviewed. 

Findley  v.  Salem  (1883),  137  Mass.  171, 
decides  that  the  exemption  extends  to 
acts  in  the  discretion  of  the  city  and  is 
not  confined  to  acts  done  in  performance 
of  a  duty,  statutory  or  otherwise. 

Then  an  offshoot  from  this  doctrine, 
logically  distinct  but  analogous,  is  the 
theory  that  where  any  individual  or  cor- 
poration carries  on  any  undertaking  for 
the  benefit  of  the  public  with  funds  mainly 
derived  from  public  and  (or)  private 
charity  held  in  trust  for  the  purposes  of 
the  undertaking  he  or  it  cannot  be  held 
liable  for  the  negligence  of  servants  se- 
lected with  due  care.     This  is  laid  down 


in  McDonald  v.  Massachusetts  General 
Hospital  (1876),  120  Mass.  432. 

I  do  not  further  investigate  the  deci- 
sions in  Massachusetts  as  the  law  there 
is  not  the  same  as  ours. 

Cunningham  v.  The  Sheltering  Arms 
(1909),  119  N.  Y.  Supp.  1033,  shows  that 
it  is  the  law  of  New  York  that  "a  chari- 
table institution  from  which  no  financial 
benefit  accrues  to  the  directors  or  organ- 
izers is  not  liable  to  a  recipient  of  its 
charity  (for  damages)  resulting  from  the 
negligence  of  one  employed  in  further- 
ance of  its  objects  provided  due  care  is 
exercised  in  selecting  the  employee." 
But  even  here  the  absence  of  a  special 
contract  is  of  importance;  the  Court 
refers  to  Ward  v.  St.  Vincent's  Hospital, 
50  N.  Y.  Supp.  466;  39  App.  Div.  624; 
65  App.  Div.  64;  78  App.  Div.  317.  That 
was  a  case  of  a  patient  making  "an  ex- 
press contract  whereby  the  defendants 
agreed  to  furnish  her  a  skilled,  competent 
and  trained  nurse"  (57  N.  Y.  Supp.  784). 
She  was  furnished  "a,  mere  pupil  in  the 
defendants'  training  school  not  a  trained 
nurse  in  the  sense  of  being  a  graduate, 
having  studied  only  nine  months."  The 
nurse  while  the  plaintiff  was  unconscious 
applied  an  unprotected  rubber  bag  con- 
taining very  hot  water  to  the  patient's 
leg  and  caused  serious  injury,  and  an 
action  was  brought  against  the  hospital. 
The  trial  Judge  held  that  the  action  was 
in  tort  (as  it  would  undoubtedly  have 
been  had  it  been  brought  against  the 
nurse)  and  that  there  was  no  breach  of 
duty  on  the  part  of  the  hospital;  he  ac- 
cordingly dismissed  the  action  and  his 
decision  was  affirmed  by  the  Supreme 
Court  (50  N.  Y.  Supp.  466).  On  appeal 
the  Appellate  Division  held  that  the  ac- 
tion against  the  hospital  was  in  contract, 
i.  e.  the  contract  to  supply  a  skilled,  com- 
petent and  trained  nurse  and  that,  while 
one  act  of  negligence  would  not  necessarily 
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prove  the  nurse  not  to  be  such,  a  jury 
might  infer  that  this  act  of  negUgence  was 
attributable  to  her  inexperience  and  lack 
of  skill.  A  new  trial  was  ordered.  On 
the  new  trial  the  plaintiff  had  a  verdict 
for  $10,000.00  but  the  trial  Judge  refused 
to  charge  the  jury  that  the  defendants 
were  not  bound  to  assign  to  the  plaintiff 
the  best  nurse  in  the  hospital  but  only  a 
nurse  ordinarily  well  trained  and  ordi- 
narily competent  and  skilful;  and  the 
unfortunate  plaintiff,  the  flesh  on  whose 
leg  had  been  "literally  cooked  to  the 
bone,"  had  to  have  another  trial;  65 
App.  Div.  64.  This  time  the  trial  Judge 
made  another  mistake  by  ruling  out  evi- 
dence and  the  verdict  of  $19,420.00  was 
set  aside  (1903),  78  App.  Div.  317.  I 
do  not  find  any  report  of  the  next  trial  if 
there  was  one.  Perhaps  the  plaintiff 
died  or  despaired  of  a  trial  without  the 
Judge  making  a  mistake  or  possibly  the 
hospital  paid  up.  At  all  events  there  is 
nothing  in  that  case  of  use  in  the  present. 
It  was  not  a  contract  for  nursing  which 
was  in  question  there  but  a  contract  to 
supply  a  particular  kind  of  nurse. 

if******* 

[At  this  point  a  portion  of  the  judg- 
ment, the  omission  of  which  is  made 
necessary  by  lack  of  space,  sets  forth  that 
the  "trust  fund"  theory,  which  exempts 
hospitals  from  liability  for  the  acts  of  its 
servants,  is  in  force  in  Pennsylvania, 
Ohio,  Maryland,  and  Michigan.] 

The  most  recent  American  case  I  have 
seen  is  one  which  eluded  the  vigilance  of 
the  diligent  counsel  but  was  quoted  and 
discussed  during  the  argument.  It  is  in 
the  Supreme  Court  of  Alabama,  Tucker 
V.  Mobile  Infirmary  Ass'n  (1915),  68 
Sou.  Rep.  4,  which  if  I  may  say  so  with- 
out presumption  contains  a  verv^  valu- 
able discussion  of  the  law.  There  the 
plaintiff  alleged  that  she  went  into  the 
defendants'  hospital  and  the  "defendant 
undertook    and    promised    to    properly 


nurse  and  care  for  plaintiff  preparatory 
to  and  during  a  surgical  operation  .  . 
and  thereafter  until  she  had  sufficiently 
recovered  to  leave"  it;  that  "by  reason 
of  the  negUgence  of  one  of  the  nurses 
employed  by  the  defendant  .  .  .  after 
she  had  been  operated  on  .  ,  .  plain- 
tiff was  badly  scalded  with  boiling  water 
both  internally  and  externally."  The 
defendant  pleaded  that  it  was  a  char- 
itable institution,  not  operated  for  profit, 
having  no  stock  and  no  stockholders, 
and  exercised  due  care  in  the  selection 
and  retention  of  the  nurse  complained  of 
and  had  no  notice  or  knowledge  of  her 
incompetency.  To  this  the  plaintiff  de- 
murred; the  demurrers  were  overruled, 
and  the  plaintiff  appealed  to  the  Supreme 
Court.  The  Court,  Anderson,  C.  J., 
Gardner,  McClellan,  Sayre,  Somerville  and 
Thomas,  JJ.,  (Mayfield,  J., dissenting)  held 
(1)  that  there  was  no  difference  between 
the  case  of  a  patient  with  an  express  and 
an  implied  contract,  citing  Duncan  v.  St. 
Luke  Hospital,  113  App.  Div.  68;  (2) 
that  a  charitable  hospital  is  in  no  higher 
position  than  any  other  corporation 
in  respect  of  liability  for  the  negligence 
of  its  servants,  the  "charitable  trusts" 
theory,  though  supported  by  a  great 
weight  of  authority  in  the  American 
Courts,  being  untenable.  The  demur- 
rers then  were  allowed.  Most  of  the 
cases  of  moment  are  cited,  and  many 
discussed,  in  the  very  able  judgment  of 
Gardner,  J.  (speaking  for  the  majority 
of  the  Court)  and  Mayfield,  J.  dissenting. 
I  unreservedly  approve  the  conclusions 

of  the  majority  of  the  Court. 

******** 

In  Everton  v.  Western  Hospital  (an 
Ontario  case),  there  was  no  special  con- 
tract, the  patient  being  admitted  in  the 
usual  way  to  the  Western  Hospital, 
Toronto.  He  was  a  somewhat  dissipated 
person,  and  was  suffering  from  pneumonia. 
He  was  placed  in  a  ward  on  the  top  flat 
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of  the  hospital  building,  about  twenty-five 
feet  from  the  ground,  which  at  the  time 
was  frozen  hard. 

The  nurse  on  duty  was  proved  to  be 
very  careful,  skilful  and  conscientious. 
She  had  been  in  the  ward,  looked  at  the 
patient  carefully  and  found  him  quite 
quiet  and  apparently  asleep.  She  then 
went  out  quietly  into  the  hall  to  do  some- 
thing, but  was  still  near  the  patient. 
Unfortunately,  aiter  this  visit  by  the 
nurse,  he  got  out  of  bed  and  made  for 
the  window,  which  he  opened.  He  was 
going  out  head  foremost  when  the  nurse 
rushed  into  the  ward  and  seized  him  by 
the  nightdress;  unfortunately  it  gave 
way,  or  she  lost  her  hold.  He  sustained 
a  fracture  of  the  skull,  and  died,  Febru- 
ary 14,  1903.  The  wife  brought  action, 
and  the  case  was  tried  before  Mr.  Justice 
Britton  and  a  jury  at  the  Toronto  jury 
sittings.  A  verdict  of  $250  was  awarded 
the  plaintiff  against  the  hospital.  There 
was  no  appeal,  counsel  for  the  hospital 
thinking  the  Glavin  case  would  probably 
be  followed  (pars  magna  Jut). 

After  all  the  cases  it  is  plain  that  once 
the  "trust  fund  theory"  is  got  rid  of — 
and  it  is  conceded  that  it  has  now  no 
footing  in  our  law — the  case  is  reduced 
to  the  question,  what  did  the  defendants 
undertake  to  do?  If  only  to  supply  a 
nurse,  then  supplying  a  nurse  selected 
with  due  care  is  enough;  if  to  nurse, 
then,  the  nurse  doing  that  which  the 
defendants  undertook  to  do,  they  are 
responsible  for  her  negligence  as  in  con- 
tract— respondeat  superior. 

I  am  of  opinion  that  the  plaintiff  should 
succeed. 

The  only  question  remaining  is  as  to 
the  amount  of  damages  to  be  awarded. 

The  patient  who  should  have  left  the 
hospital  in  two  weeks  was  forced  to  re- 
main seven;  she  was  then  unable  to  walk 
and  had  to  be  carried  out  of  the  hospital; 


for  more  than  four  weeks  she  sat  in  a 
chair,  and  when  she  put  her  foot  to  the 
ground  the  leg  would  swell  so  as  to  re- 
quire bandaging;  a  consultation  of  doc- 
tors resulted  in  the  advice  to  return  to 
the  hospital,  she  being  then  just  able  to 
hobble  putting  a  little  weight  on  the  toe; 
she  remained  in  the  hospital  nearly  two 
months,  slightly  improving,  but  not  per- 
mitted to  put  weight  on  the  foot;  even  at 
the  end  of  the  time  compelled  to  use  a 
crutch;  and  now  many  months  after,  and 
after  treatment  with  electricity,  etc.,  is  still 
lame,  the  foot  being  very  painful  at  times; 
she  is  forced  to  have  a  pillow  under  the 
back  of  the  heel  in  bed  or  she  could  not 
sleep.  Dr.  Gray  thinks  that  the  pain  is 
caused  by  the  implication  of  the  nerve  in 
the  scar  tissue  and  that  an  operation 
would  be  of  advantage.  Dr.  Reddick 
once  was  of  that  opinion  but  after  con- 
sulting some  who  he  thinks  know 
more  than  he  does  and  who  have  a  differ- 
ent opinion,  can  only  say:  "My  own 
opinion  is  still  that  there  is  a  possibility 
of  something  being  done  by  an  operation 
.  .  .  it  is  a  very  questionable  opera- 
tion whether  it  would  be  beneficial  or 
maybe  make  it  worse";  and  he  gives 
reasons.  Dr.  Ferguson  had  his  own 
opinion  "that  if  this  pain  was  being 
caused  by  a  nerve  fibre  caught  in  the 
scar  as  I  supposed  it  was  that  if  it  could 
be  severed,  it  might  stop  the  pain."  In 
this  state  of  medical  opinion  it  cannot  be 
said  that  it  is  unreasonable  for  the  plain- 
tiff to  refuse  (if  she  did  or  does  refuse)  to 
submit  to  an  operation. 

After  an  examination  of  the  cases  I 
laid  down  the  rule  in  Bateman  v.  Co. 
of  Middlesex  (1911),  24  O.  L.  R.  84 
at  p.  87  that  "if  a  patient  refuse  to 
submit  to  an  operation  which  it  is  reason- 
able that  he  should  submit  to,  the  con- 
tinuance of  the  malady  or  injury  which 
such  operation  would  cure  is  due  to  his 
refusal  and   not  to   the  original   cause. 
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Whether  such  refusal  is  reasonable  or 
not  is  a  question  to  be  decided  upon  all 
the  circumstances  of  the  case."  This 
rule  was  not  questioned  by  the  Divisional 
Court  or  the  Court  of  Appeal;  25  O.  L.  R. 
137;  27  0.  L.R.  122. 

Dr.  Reddick,  her  own  physician,  who 
had  attended  her  before  and  after  being 
in  the  hospital,  cannot  do  more  than  say 
the  operation  might  do  good  and  might 
do  harm.  He  does  not  seem  to  have  ad- 
vised it.  In  these  circumstances  it  can- 
not be  said  that  the  condition  of  the  pa- 
tient is  due  to  um-easonable  refusal  to 
undergo  the  operation.  Were  I  per- 
mitted to  draw  on  my  own  experience  I 
could  tell  of  a  patient  who  refused  to 
allow  his  arm  to  be  amputated — the  sur- 
geon advising  the  operation  but  saying 
he  could  not  be  quite  certain  that  it 
would  do  good.  The  patient  made  an 
excellent  recovery,  with  the  arm  almost 
as  useful  as  before. 

Doctor  Reddick's  prognosis  I  give  in 
his  own  words: 

"Q.     Has  she  recovered  yet? 

A.     No. 

Q.  What  is  your  opinion  as  to  whether 
she  will  ever  recover? 

A.  Very  doubtful,  to  my  mind,  that 
she  won't  always  be  a  sufferer  more  or 
less — perhaps  get  some  better." 

Little  evidence  is  given  of  pecuniary 
damage.  Perhaps  most  of  such  damage  is 
that  of  the  plaintiff's  husband,  who  is  not 
a  partj^  to  this  action,  and  whom  we  must 
leave  to  bring  his  owti  action  if  so  advised. 


But  the  pain  and  disability,  past, 
present  and  future,  call  for  a  substantial 
assessment  of  damages;  and  with  every 
regard  for  the  defendants'  position  as  a 
most  estimable  charity,  I  think  the  sum 
of  $900  cannot  be  regarded  as  excessive. 

The  appeal  should  be  allowed  with 
costs,  and  judgment  entered  for  the 
plaintiff  for  the  sum  of  $900  and  costs. 

It  may  not  be  amiss  to  add  a  few 
statements : 

(1)  We  proceed  on  the  ground  of  an 
express  contract  to  nurse,  and  express  no 
opinion  as  to  the  law  in  the  ordinarj'  case 
of  a  patient  entering  the  hospital  without 
such  contract. 

(2)  As  a  corollarj'  of  the  above  (while 
we  think  an  implied  contract  has  the 
same  effect  as  an  express  contract  in  the 
same  terms)  we  express  no  opinion  as  to 
the  contract  implied  from  a  patient  enter- 
ing a  hospital. 

(3)  We  express  no  opinion  as  to  what 
the  result  would  have  been  had  the  negli- 
gence occurred  in  the  operating  theatre. 

(4)  None  of  the  cases  in  any  of  the 
jurisdictions  expresses  any  doubt  that, 
whether  the  hospital  is  or  is  not,  the 
nurse  is  liable  for  her  own  negUgence  in  a 
civil  action  in  tort;  in  some  cases  also 
criminally  for  an  assault,  simple  or 
aggravated,  and  in  fatal  cases  for  man- 
slaughter. 

(5)  There  is  no  hardship  in  the  present 
decision.  The  hospital  can  protect  itself 
as  was  done  in  Hall  v.  Lees  and  in  some 
of  the  American  cases. 


Hospital  Methods  Illustrated 

H  y  podermoclysis 

The  Entire  Operation  Shown  in  a  Series  of  Scenes  from  the  Surgical  Service  of  Frederick  C.  Warnshuis, 
M.D.,  F.A.C.S.,  Grand  Rapids,  Michigan.     Photographs  by  The  Nurse  Staff  Photographer. 


FIG.  1.— SUPPLIES  REQUIRED  FOR  HYPODERMOCLYSIS  ARRANGED  WITHIN  EASY 

REACH  OF  THE  OPERATOR. 

The  articles  are  as  follows:   Two  sterile  enameled  pitchers  in  sterile  containers;   two  flasks  of  saline  solution;   tincture  of 

iodine;    bath  thermometer  in  sterile  solution;    two  sterile  basins,  one  over  the  other,  containing  rubber  tubing,  needles, 

and  flask  cork  and  bulb;  saline  graduate  (sterile)  in  sterile  container;   one  package  of  sterile  towels;  one  package  of  sterile 

gauze;  alcohol;  bichloride,  l-1000;|green  soap;  collodion. 


FIG.  2.— THE  SUPPLIES  WITH  COVERS  REMOVED,  OPEN  AND  READY  FOR  USE. 
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PREFACE 

It  is  with  no  small  degree  of  pride  that  the  Executive  Board 
presents  to  the  members  of  the  Lennox  and  Addington  Historical 
Society  this  number  of  its  publications.  While  our  Empire  is  en- 
gaged in  a  life  and  death  struggle  for  the  preservation  of  its 
national  ideals,  it  is  well  for  us  occasionally  to  call  to  mind  the 
part  our  forefathers  played  in  securing  for  us  the  rights  and 
privileges  which  we  now  enjoy.  Not  the  least  among  these  bless- 
ings is  responsible  Government.  Among  the  documents  presented 
to  our  Society  by  the  late  Dr.  James  Canniff  a  few  years  before 
he  died  was  a  pamphlet  published  eighty  years  ago  containing  a 
verbatim  report  of  the  various  addresses  delivered  in  the  Legisla- 
tive Assembly  of  Upper  Canada  upon  the  motion  for  the  adoption 
of  the  report  of  the  Select  Committee  appointed  to  deal  with  the 
question  of  the  duties  and  responsibilities  of  the  Executive  Coun- 
cil. If  we  did  nothing  more  than  reproduce  the  pamphlet  we 
would  feel  that  we  were  rendering  a  great  service  to  our  mem- 
bers and  all  others  reached  by  our  publications.  We  are  singu- 
larly fortunate  in  being  able  to  publish  at  the  same  time  an  intro- 
duction from  the  pen  of  the  Hon.  William  Renwick  Riddell,  LL.D., 
F.  R.  Hist.  Soc,  one  of  our  most  distinguished  Judges  of  the 
Supreme  Court  of  Judicature  for  Ontario,  it  was  originally 
planned  that  the  biographical  notes  upon  those  participating  in  the 
debate  should  be  written  by  the  late  Charles  Canniff  James, 
C.M.G.,  LL.D..  but  his  untimely  death  occurred  before  he  was 
able  to  prepare  the  manuscript.  It  is  most  regrettable  that  we 
were  unable  to  secure  this  contribution  from  Dr.  James,  who  al- 
ways took  the  deepest  interest  in  all  matters  appertaining  to  his 
native  town,  and  on  many  occasions  rendered  our  Society  most 
valuable  assistance.  No  town  in  Ontario  can  boast  of  a  nobler 
son  than  he,  who  unreservedly  dedicated  his  life  to  his  country's 
service,  and  at  all  times  wisely  and  faithfully  discharged  the  oner- 
ous duties  assumed  by  him.  Owing  'to  the  completeness  of 
Mr.  Justice  Riddell' s  Introduction,  we  are  still  able  to  publish  the 
pamphlet  in  a  setting  of  which  we  have  just  cause  to  be  proud. 

W.  S.  HERRINGTON. 

Pres.  L.  'g?  A.  H.  S. 
Napanee.  November  8th,  1916. 
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OCCASION  AND  CAUSES  OF 
THE  DEBATE 


BY 


WILLIAM  RENWICK  RIDDELL.  LL.D.,  F.  R.  Hist.  Soc.,  Etc. 
Justice  of  the  Supreme  Court  of  Ontario. 


^Tien  the  first  Parliament  of  Upper  Canada  met  at 
Newark  (Niagara-on-the-Lafce) ,  Monday.  September  17th, 
1792,  His  Excellency  the  Lieutenant  Governor,  Colonel 
John  Graves  Simcoe,  in  the  Speech  from  the  Throne,  said 
to  the  Members  of  the  Legislative  Council  and  Legislative 
Assembly  (or  House  of  Commons)  : 

"I  have  summoned  you  together  under  the  authority  of 
an  Act  of  Parliament  of  Great  Britain  passed  in  the  last 
year  and  which  has  established  the  British  Constitution, 
and  also  the  forms  which  secure  and  maintain  it  in  this 
distant  country. 

The  wisdom  and  beneficence  of  our  Most  Gracious 
Sovereign  and  the  British  Parliament  have  been  eminently 
proved,  not  only  in  the  imparting  to  us  the  same  form  of 
Government,  but  also  in  securing  the  benefit  of  the  many 
provisions  that  guard  this  memorable  Act  ;  so  that  the 
blessings  of  our  invaluable  constitution  thus  protected  and 
amplified  we  may  hope  will  be  extended  to  the  remotest 
posterity     .     .     . 

The  British  form  of  Government  has  prepared  the  way 
for  its  speedy  colonization"  (i.e.,  the  colonization  of 
Upper  Canada). 

Both  Houses  made  a  most  loyal  address  in  answer,  that 
of  the  Council  following  closely  the  wording  of  the  speech 
from  the  Throne. 

In  his  Speech  from  the  Throne  closing  this  Session. 
Simcoe  said  that  the  Constitution  of  the  Province  was  "the 
very  image  and  transcript  of  that  of  Great  Britain".     (1) 

From  the  very  beginning  of  our  national  career,  it  has 
been  considered  that  our  constitution  is  the  very  image 
and  transcript  of  that  of  the  mother  country  ;  and  no 
small    part    of    the    disputes     and    troubles    between     the 

(1)  Th*  speech  from  the  Thron*  and  the  Answers  will  be  found  in 
the  Seventh  Report  of  the  Bureau  of  Archives.  Ontario,  1910.  pp.  1-3  ; 
Sixth  Report  of  the  Bureau  of  Archives,  Ontario,  pp.  2-3.  The 
closing    speech    is    on    page    11    and    18    respectively. 
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Governors  and  Parliament,  and  between  the  two  Houses 
of  Parliament  arose  from  the  contention  that  the  British 
Constitution  was  not  followed  in  the  government  of  Upper 
Canada. 

It  will  be  well  in  the  first  place  to  define  what  is 
meant  by  the  "Constitution".  In  American  law  and  par- 
lance the  Constitution  is  a  writteu  document  expressed  in 
terms  more  or  less  precise,  which  defines  powers,  lays  down 
rules  and  limitations  and  which  may  be  interpreted  by 
Courts  in  all  cases  of  difficulty.  In  English  law  and  par- 
lance, the  Constitution  is  not  a  written  document,  but  it  is 
the  totality  of  the  rules  more  or  less  vague  upon  which  the 
government  of  the  people  should  be  conducted  ;  in  cases  of 
difficulty,  Parliament  must  decide,  the  Courts  have  no 
jurisdiction  in  the  matter. 

In  the  American  .sense  whatever  is  unconstitutional  is 
illegal,  however  right  it  may  be  ;  with  us  what  is  uncon- 
stitutional is  wrong  however  legal  it  may  be.   (2) 

But  whenever  there  is  a  written  document,  be  it 
Statute  or  otherwise  prescribing  any  proceeding,  etc.,  etc., 
in  Government,  the  word  "unconstitutional"  will  in  that 
regard  take  on  the  American  connotation. 

In  the  case  of  Upper  (as  of  Lower)  Canada,  the  Charter 
of  her  government  is  to  be  found  in  the  Constitutional  Act 
of  1791,  31  George  III.,  c.  31.  The  only  part  of  this  Act 
which  will  be  examined  here  is  that  part  which  deals 
directly  or  indirectly  with  the  Executive  Council,  as  it  is 
upon  the  Duties  and  Responsibilities  of  the  Executive 
Council  that  the  Debate  now  under  consideration  was  had. 
While  there  is  in  the  Act,  sections  2,  3,  13,  14  and  20 
express  provision  for  the  summoning  of  Legislative  Coun- 
cillors and  the  election  of  Members  of  the  Legislative 
Assembly,  there  is  no  express  provision  for  Executive 
Councillors.  But  an  Executive  Council  was  necessarily 
implied  :  Section  34  provided  for  a  Court  of  Appeals 
consisting  in  part  of  "such  Executive  Councillors  as  shall 
be  appointed  by  His  Majesty  for  the  affairs  of  such 
Province";  section  38  authorized  the  Governor  "with  the 
advice  of  such  Executive  Council  as  shall  have  been 
appointed  by  His  Majesty,  his  heirs  or  successors  within 
such  Province"  to  erect  Parsonages  and  endow  them. 

Outside  these  two  sections  there  was  no  provision  for 
the  duties  of  the  Executive  Council,  and  consequently  the 
position  of  the  Executive  Council  was  left  very  much  at 
large.  (Section  50,  indeed,  gave  the  Governor  power  with 
the  assent  of  the  major  part  of  his  Executive  Council  to 
make  laws  for  his  Province  before  th«  meeting  of  the  First 

(2)    See   Bell    v.   Town   of  Burlington    (1915)    34   O.L.R,   619.    at 
pp.    621.    622.    for   a   (M«cuRfrlon   of   thi«  (MvtineUon. 
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Parliament,  such  laws  to  remain  in  force  till  six  months 
after  such  meeting  unless  in  the  meantime  repealed  by 
Parliament,— but  this  was  a  purely  temporary  provision.) 
It  is  obvious  that  it  might  be  a  matter  of  much 
honest  contention,  and  ind'eed  it  more  than  once  formed  the 
battle  ground  of  party. 

An  Executive  Council  was  in  fact  appointed  at  the 
beginning  of  Upper  Canada's  separate  existence  and  the 
institution  was  continued  without   interruption. 

In  the  Province,  the  House  of  Assembly  claimed  the 
rights  and  privileges  of  the  British  House  of  Commons 
and  (speaking  generally)  had  the  claim  allowed  ;  the  Leg- 
islgtive  Council  corresponded  to  the  House  of  Lords  (3) 
there  was  nothing  in  the  formal  constitution  of  England 
to  which  the  Executive  Council  could  correspond  but  the 
Privy  Council,  and  nothing  in  the  informal  constitution 
but  the  Cabinet. 

At  the  present  time  there  is  little  difficulty  in 
determining  the  relative  functions  and  powers  of  the 
Crown,  the  Houses  of  Parliament,  and  the  "Ministry'"  ; 
but  in  1792  it  was  not  so  easy. 

At  the  Common  Law  and  before  the  Revolution  of 
1688,  the  King  did  not  only  reign,  he  also  governed.  He 
was  master  in  theory,  and  in  practice  he  was  as  much 
and  as  far  master  as  his  subjects  would  permit  without 
successful  armed  opposition.  The  Revolution  changed  both 
theory  and  practice,  thereafter  both  in  theory  and  in 
practice  the  King  must  find  a  Minister  who  would  take 
upon  himself  the  responsibility  of  the  King's  acts. 

While  this  was  never  forgotten,  the  King,  George  IH.. 
in  his  long  reign  came  perilously  near  the  old  practice  in 
some  instances  ;  but  he  never  failed  to  find  a  minister  to 
father  any  of  his  acts,  however  unwise.  In  every  case  the 
King  was  considered  blameless,  "the  King  can  do  no 
wrong,"  and  the  Minister  was  the  culpable  party.  That 
is  Responsible  Government,  i.e.,  the  Minister  who  is  res- 
ponsible for  the  advice  to  the  King  is  responsible  to  the 
representatives  of  the  people  in  Parliament,  for  giving 
.such  advice. 

In  the  mother  country,  these  propositions  were  acknow- 
ledged in  theory   and  fairly   well  observed   in  practice. 

In  Upper  Canada,  there  was  no  resident  hereditary 
head  of  the   State:    who   could   do   no   wrong.    The  effective 


(3>  There  was  a  very  curious  provision  in  the  Act  of  1791. 
Section  6  authorized  the  Crown  to  annex  to  any  hereditary  title  of 
honour,  rank  or  dignity  conferred  by  Letters  Patent  under  the  Great 
Seal  of  the  Province,  an  hereditary  right  of  being  summoned  to  the 
Legislative  Council.  This  right  was  never  exercised  and  this  Province 
fortnnately    escaped    an    heredttary    second    house    of    Parliament. 
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power  at  the  head  of  affairs  was  an  officer  appointed  fur 
a  short  term  of  years  by  the  King  on  the  advice  of  the 
Home  Administration,  not  to  reign,  but  to  govern  ;  he 
had  specific  instructions  as  to  many  of  his  duties,  and  was 
responsible  to  the  authority  which  appointed  him. 
Unlike  the  King,  he  could  do  wrong  ;  unlike  the  Home 
Ministry,  he  was  responsible  not  to  the  people  or  their 
representatives,  but  to  an  authority  across  the  seas.  It 
naturally  followed  that  those  whom  he  appointed  to  carry 
on  the  business  of  state  were  responsible  to  him  alone  and 
not  to  Parliament  ;  their  advice  he  need  not  seek  ;  if 
sought  and  given,  it  might  be  neglected,  and  he  could  not 
hide  himself  behind  any  officer  or  the  advice  of  any  officer. 

The  Constitution  of  Upper  Canada,  then,  was  far  from 
being  the  image  and  transcript  of  that  of  Great  Britain. 

In  the  early  days  of  the  Colony  the  inhabitants  were 
too  much  engaged  in  material  matters,  in  chopping  down 
the  forests,  in  clearing  the  land  and  in  making  a  home  in 
the  new  world,  to  pay  much  attention  to  the  theory  or 
indeed  to  the  practice  of  government.  The  Governor  had 
Crown  Lands  to  draw  upon  and  other  revenues,  and  did 
much  as  he  pleased  without  interference  or  complaint  ;  Par- 
liament had  certain  taxes  imposed  by  its  own  authority  and 
certain  customs'  duties,  and  this  money  was  expended  under 
the  order  of  Parliament.  The  money  at  the  disposal  of  the 
Governor  tended  rather  to  decrease  than  to  increase  ;  that 
of  the  Parliament  had  the  reverse  tendency,  and  it  was 
inevitable  that  at  some  time  the  Governor  would  desire  to 
encroach  on  the  money  of  Parliament.  And  if  money  is  not 
the  root  of  all  evil,  it  is  the  root  of  most  revolutions  and 
constitutional  changes. 

In  1803,  the  first  instance  on  record  occurred  of  the 
Governor  (Hunter)  using  some  of  the  Parliament's  money 
without  its  consent  ;  the  money  was  employed  for  useful 
and  necessary  purposes,  but  in  the  absence  of  the  consent 
of  Parliament  this  was  unconstitutional  (in  our  sense  of 
the  word,  i.e.  legal,  but  not  in  accordance  with  our  views 
of  government).  Hunter  continued  this  practice  till  his 
death,  apparently  without  open  complaint  ;  but  in  1806  the 
matter  received  the  serious  attention  of  the  Houses  of 
Parliament.  On  March  1st,  1806,  (4)  the  House  of  Assem- 
bly approved  an  address  to  Hon.  Alexander  Grant,  the 
Administrator  of  the  Government,   successor  to   Hunter,    in 


(4)  The  address  is  to  found  in  the  Bightb  R«port  of  the 
Bureau  of  Archives  for  Ontario  (1911)  page  107  :  it  seems  to  have 
been  drawn  up  by  William  Weefces,  a  notorious  agitator  who  after- 
wards was  Wiled  in  a  duel  at  Fort  Niagara,  N.Y..  by  William 
Dickson  ;  see  an  article  in  the  Canadian  Law  Times  tor  1915,  page 
726.   "Th«  Duel  in  Knrly   Upper  Canada." 
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which  it  complains  "that  the  first  and  most  constitutional 
privilege  of  the  Commons  has  been  violated  in  the  applica- 
tion of  moneys  out  of  the  Provincial  Treasury  to  various 
purposes  without  the  assent  of  Parliament  or  a  vote  of  the 
Commons  House  of  Assembly.  The  comment  on  this 
departure  from  constituted  authority  and  fiscal  establish- 
ment must  be  more  than  painful  to  all  who  appreciate  the 
advantages  of  our  happy  Constitution  and  who  wish  their 
continuance  to  the  latest  posterity  ;  but  however  studious 
we  may  be  to  abstain  from  stricture  we  cannot  suppress 
the  mixed  emotions  of  relative  condition,  we  feel  it  as  the 
representative  of  a  free  people,  we  lament  it  as  the  subjects 
of  a  beneficent  Sovereign,  and  we  hope  that  you  in  your 
relation  to  both  Avill  more  than  sympathize  in  so  extra- 
ordinary  an  occurrence." 

It  is  plain  that  the  House  understood  that  it  was  not 
precisely  in  the  same  case  as  the  House  of  Commons  at 
Westminister.  Had  it  been,  it  would  not  have  abstained 
from  stricture,  it  would  have  vigorously  assailed  the 
Ministrj-  and  ousted  them  from  office  ;  the  Ministry  might 
consider  themselves  fortunate  if  they  escaped  impeachment. 
But  it  was  recognized  that  the  Administrator  or  Governor 
was  the  sole  person  responsible  and  blamable  ;  and  courtesy 
to  His  Majesty's  representative  restrained  even  that  House, 
radical  as  it  was.   (5) 

Grant  temporised,  and  a  peace  was  patched  up.  VVTien 
Gore  became  Governor  he  informed  the  House  that  the 
money  would  be  replaced.  (6)  The  House,  not  to  be  out- 
done, presented  an  address  to  Gore  about  a  month  there- 
after, wherein  they  "beg  leave  to  inform  Your  Excellency 
that  we  have  relinquished  the  sum  of  £617.13.7  paid  by 
the  late  Lieutenant  Governor  Hunter  without  the  concur- 
rence of  the  other  branches  of  the  Legislature,  as  we  are 
convinced  that  the  same  was  expended  for  the  public  use 
and  for  the  benefit  of  this  Province."   (7) 

No  further  trouble  came  on  till  after  the  war  of  1812- 
14  :  everyone  in  the  Province  was  too  busy  to  raise  ques- 
tions concerning  the  Constitution. 

(5,1  The  sum  was  not  very  large— £617.13.7.  ($2470.72).  It  is 
reasonably  certain  that  the  mainspring  of  the  objection  by  the  House 
ol  Assemhly  was  the  well-known  Robert  Thorpe.  P«i«oe  JuBtioe  o*  the 
Court  of  King's  Bench.  Sonie  account  of  Thorpe  will  be  found  in  an 
article  "Scandalum  Magnatum  in  Upper  Canada"  in  the  Journal  of  the 
American   Institute  for   Criminal    Law   and   CriTninology    for  May,    1913. 

(6)  In  the  speech  from  the  Throne,  February  2nd.  1807  (Eighth 
R^wrt   of   the   Bureau  of   Art^ves,   Ontario.    1911.   page   122). 

(7)  In  an  Address  to  His  Excelkncy,  page  175;  March  7^h,  1807. 
The  motion  to  abandon  the  claim  passed  by  a  vote  of  12  to  2 — 
Thorpe  and  Ebenezer  Washburn,  (the  Member  for  Prince  Ekiward  and 
a    Hfe-lonp    Radicals,    voting   in    the    negative. 
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But  in  1818,  a  new  complaint  was  made  that  Gore  had 
expended  considerable  sums  "in  a  manner  obnoxious  to 
Constitutional  proceeding-,"  and  "thereby  the  sense  of  the 
country  .  .  .  over-ruled  by  an  exercise  of  authority  over 
the  public  moneys  wholly  unconstitutional  and  so  subser- 
sive  of  leg-islative  power  as  to  call  for  the  most  serious 
notice  in"  the  House  of  Assembly.  (8)  Nothing  was  done 
about  this,  as  the  Administrator,  Samuel  Smith,  promptly 
prorogued  Parliament.    (9) 

But  even  yet  there  was  no  real  movement  to  make  the 
Executive  Council  a  Responsible  Ministry  ;  nor  did  the 
notorious  Robert  Gourlay  urge  this  as  a  reform  called  for 
by  the  Province.   (10) 

In  Lower  Canada  there  had  been  and  continued  to  be  a 
demand  on  the  part  of  the  French  Canadians  that  the 
Executive  Council  should  be  responsible  to  the  representa- 
tives of  the  people  (11)  but  so  far  the  demand  had  no 
distinct  echo  in  the  Upper  Province. 

From  almost  the  very  beginning  of  the  Province  there 
had  been  one,  here  and  there,  who  desired  a  real  and 
responsible  Ministry,  but  this  wish  was  practically  inarticu- 
late ;  and  it  was  not  till  the  early  part  of  the  third 
decade  of  the  nineteenth  century  that  it  can  be  said  that 
there  was  a  party  calling  for  this  reform.  Even  when  the 
Reform  party  was  organized,  the  demand  for  Constitutional 
Government  did  not  recommend  itself  to  all  Reformers. 
Gourlay  for  example  jeered  at  it  (12)  and  while  it  may  be 
said  that  it  was  implied  in  the  demands  of  Mackenzie  and 
his  friends,   it  was  not  at  first  explicitly  stated. 

However,  before  long  it  was  manifest  that  the  members 
of  this  party  were  with  few  exceptions  agreed  that  the 
promise  of  Simcoe  should  be  more  fully  implemented  and 
that  the  Executive  Council  should  be  made  responsible  to 
the  people,   as  was   the  Ministry   at  Westminster. 

All  legitimate  means  were  taken  to  bring  about  the 
change  desiderated,  but  in  vain.     I  do  not  propose  here  to 


(8)  Ninth  Report  of  th«  Bureau  of  Archives.  Ontario  (1912) 
pp.    .%58,    599.    (Under    date    Saturday.    28th    March,    1818.) 

(9)  Ninth  Report  of  the  Bureau  of  Archives.  Ontario.  (1912) 
pp.  564,  566  :  very  appropriately  on  All  F00I9'  Day,  Wndnesday,  1st 
April.   1818. 

(10)  See  my  Life  of  Gourlay,  just  puMished  by  the  Ontario 
Historical    Society.    1916. 

(11)  It  may  be  that  this  demand  was  rather  with  a  view  to  the 
"loaves  and  fishes"  than  on  constitutional  grounds  :  that  It  was  ag.iin 
and   again    urg«d   is   certain. 

M2.     Sfp   my   Life   of  Gourlay.    p.    t12. 
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give  an  account  of  these  efforts  ;  they  may  be  read,  of  in 
th«  pages  of  Dent  and  Lindsey.   (13) 

In  the  course  of  time.  Sir  Francis  Bond  H«ad  was  sent 
out  as  Lieutenant  Governor,  and  it  is  in  reference  to  his 
claims  and  his  conduct  that  this  debate  took  place.  For 
some  reason  the  Reformers  believed  Head  to  be  a  thorough- 
going Liberal,  a  ''tried  Reformer"  who  would  redress  all 
their  grievances  :  but  they  were  soon  to  learn  their 
mistake. 

Nobody  knows  why  Head  was  appointed  Governor  ;  he 
could  not  even  guess  himself  ;  but  there  never  was  a  person 
more  utterly  satisfied  with  himself,  his  actions  and  judg- 
ment than  was  the  new  Governor.  Arriving  in  Toronto, 
January  23rd,  1836,  while  the  Parliament  was  in  session, 
he  deemed  it  proper  four  days  thereafter  to  attend  Parlia- 
ment in  person,  instead  of  pursuing  the  usual  method  of 
sending  a  written  Message.  He  told  the  amazed  members 
"I  have  nothing  either  to  promise  or  profess,"  and  shortly 
afterwards  sent  Parliament  a  copy  of  his  Instructions. 
These  Instructions  made  it  manifest  that  there  was  to  be 
no  Responsible  Government  in  the  true  sense  of  the  words, 
but  that  the  Governor  was  held  responsible  to  the  Home 
authorities,  not  to  the  people  of  the  Province.  The  House 
of  Assembly  indeed  had  the  right  to  remonstrate  against 
the  conduct  of  the  Governor,  but  had  no  control  over  him. 

An  .Address  passed  by  the  House  on  the  motion  of 
Mackenzie  failed  to  draw  from  Head  a  definite  answer  ;  he 
could  never  be  got  to  understand  that  the  Reformers  were 
anything  other  ^han  Republicans,  determined  to  destroy  all 
connection  pi  the  Province  with  the  Mother  Country.  Still, 
as  there  w^re  only  three  existing  Executive  Councillors,  it 
seemed  necessary  to  increase  the  number  ;  and  Head 
thought  it  ^-ise  to  take  into  the  charmed  eircle  some  of  the 
more  temperate  of  the  Radicals. 

He  accordingly  appointed  Dr.  John  Rolph,  and  Robert 
Baldwin,  prominent  members  of  the  Reform  Party,  and 
John  Henry  Dunn  who  had  not  taken  a  strong  stand  either 
way. 

It  is  reasonably  plain  that  the  appointments  were 
accepted  on  the  understanding  that  Head  should  be  govern- 
ed by  the  advice  of  his  Council,  so  that  the  House  of 
Assembly  would  know  where  to  attach  blame.  Moreover 
it  was  necessarily  implied  that  if  the  advice  of  the  Council 
did  not  recommend  itself  to  Parliament,  the  Councillors 
would  be  removed,  thus  making  a  real  Responsible  Govern- 
ment. 


(13 J  Dent's  "The  Story  of  the  Upper  Canadian  RebelHon".  an 
interesting  but  not  wholly  accurate  work  :  IJndwy'i  "L*fe  ol  WilHam 
Lyon    MacKenzi*." 
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Head  never  had  the  slightest  intention  of  being  con- 
trolled by  the  Council  or  indeed  by  anyone.  He  forthwith 
proceeded  to  make  appointments  which  Avere  wholly 
obnoxious  to  the  majority  of  the  House.  The  Council  pro- 
tested, all  six  joining  in  a  document  in  favour  of  what  Head 
calls  "the  republican  principle  of  making  the  Lieutenant 
Governor's  Executive  or  Privy  Council  responsible  to  the 
people  ...  a  democratic  principle  of  government  which 
I  felt  so  long  as  the  British  flag  waved  in  America,  could 
never  be  admitted."  He  declined  to  accede  to  the  demands 
of  the  Council  ;  the  Council  unanimously  resigned,  and  their 
resignations  were  accepted,  March,  1836.  Their  conduct  in 
so  resigning  was  approved  by  the  House  by  a  vote  of  27 
to  21.  The  correspondence  between  the  Governor  and  his 
Council  was  referred  to  a  Committee  of  the  House.  The 
Committee  reported.  This  l>ebate  was  on  the  motion  to 
adopt  the  Report  of  the  Committee,  and  is  self-explanatory 
in  most  instances.     (14) 

The  Committee  Avas  composed  of  Peter  Perry,  Chair- 
man, and  Messrs.  Morrison,  Roblin,  Norton  and  Charles 
Buncombe.  The  Report  (No.  106)  is  very  long,  taking  up 
with  its  appendices  70  foolscap-size  pages  in  the  "Appendix 
to  Journal  of  Assembly,  2nd  Session,  12th  Parliament, 
Vol.  3." 

It  starts  off  with  a  reference  to  "the  increasing 
dissatisfaction  which  has  been  produced  by  the  mal- 
administration of  our  provincial  affairs  under  .  Lieutenant 
Governors  Gore,  Maitland  and  Colborne",  the  removal  of 
Colborne  owing  to  complaints,  and  the  appointment  of  a 
successor.  Head,  "to  administer  the  affairs  of  the  Province 
in  such  a  way  that  the  people  should  have  reason  to  be 
attached  to  the  parent  State".  The  lively  and  general 
satisfaction  felt  on  the  appointment  as  Executive  Coun- 
cillors of  Rolph,  Baldwin  and  Dunn  was  mixed  with 
serious  apprehension  of  the  influence  of  the  old  Councillors. 
Complaint  is  made  that  the  principles  of  the  British  Con- 
stitution were  not  put  in  practice  as  it  regarded  the 
Council  in  the  pa.st,  and  it  was  plain  that  matters 
were  not  bettered  by  the  appointments  of  the  three  new 
men— "the  appointment  of  the  new  Councillors  was  a 
deceitful  manoeuvre  to  gain  credit  with  the  country  for 
libera]  feelings  and  intentions  where  none  really  existed, 
for  it  was  notorious  that  His  Excellency  had  really  given 
his  confidence  to,  and  was  acting  under  the  influence 
of  secret  and  unsworn  advisers." 

It  is    claimed  that  "the  responsibility  of  the  Governor 


(14;  These  facts  are  to  be  found  in  detail  in  Lord  Durham's 
R«port.  Sir  Francis  Bond  Head's  Narrative,  Lindsey's  Life  of  William 
Lyon    MacKenzi'e,    the   MaUers   of    Canada    .S«ripR,    ptc,    etc. 
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should  consi>t  in  threat  measure  of  selecting  good  Council- 
lors and  acting  with  their  good  advice"  ;  and  that  he 
should  in  matters  of  patronage  receive  the  advice  of  his 
Council. 

The  necessitj-  of  an  Executive  Council  under  the  Act 
of  31  George  III.  is  pointed  out  in  opposition  to  the 
Governor's  contention.  Simcoe's  Speech  from  the  Throne 
is  quoted,  as  is  liis  speech  closing  the  first  Session  of 
Parliament  in  which  he  says  "this  Province  is  singularly 
blessed  not  with  a  mutilated  Constitution  but  with  a 
Constitution  which  ...  is  the  very  image  and  tran- 
script of  that  of  Great  Britain." 

The  answers  made  by  Head  to  popular  Addresses  came 
in  for  comment,  critici.sm  and  censure  ;  the  conclusion  i.s 
expressed  that  His  Excellency  was  not  so  much  shocked  at 
the  doctrine  contended  for  by  the  Assembly  as  he  was 
averse  to  its  practical  bearing  against  his  own  arbitrary 
pleasure  ;  and  reasons  are  given  at  length  for  that  con- 
clu5?ion. 

The  Report  concludes  "The  privileges  of  Parliament 
were  not  more  obvious  and  certain  or  more  important 
than  the  duties  and  functions  of  the  Executive  Council  for 
the  p(>ace,  welfare  and  good  government  of  the  country, 
and  it  only  needs  on  the  part  of  the  people  and  their 
representatives  the  same  firm  and  constitutional  exertions 
to  insure  the  same  success  in  the  present  all-important 
contest." 

A  few  remarks  may  not  be  out  of  place  :  "Mr.  Gourlay" 
mentioned  by  Dr.  Morri.^on,  is  the  well-known  Robert 
(Fleming)  Gourlay,  the  agitator  malgre  lui,  (15)  who  was 
banished  from  Upper  Canada  in  1819,  and  afterwards 
adopted  the  title  "The  Banished  Briton". 

"Governor  Preston"  was  Sir  Robert  Prescott,  Governor 
General  of  Canada  :  he  had  disputes  w^ith  his  Council  at 
Quebec  concerning  some  land  grants — he  charged  them  with 
dishonesty  ;  they,  him  with  deceit  and  falsehood  ;  and  he 
was  recalled. 

"Mr.  Sullivan"  was  Robert  Baldwin  Sulliven,  cousin  of 
Robert  Baldwin,  a  man  of  the  highest  character  and 
attainmrnts.  afterwards  a  Justice  of  the  Court  of  Queen's 
Bench.      On  the  resignation  of  the  Council,  he,  with  John 


(15)  Gotirlay  on  coining  to  this  Province  did  not  intend  to 
remain,  but  being  made  fll  by  mosquito  bites  and  laid  up  for  some 
w^eks,  hia  intention  was  changed.  There  is  no  reason  to  suppoac  that 
he  wished  to  agitate  pcliticaily  :  but  his  economic  investi-gations 
rouged  the  suspicion  of  the  governing  classes,  especially  Dr.  John 
Strachan,  and  the  opposition  of  these  forced  Gourlay,  (as  he-  thought) 
into    politics.    Spc   my    Liff   of  Gourlay.   p.    .57,    not*   f42). 
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Elmsley,  Augustus  Baldwin  and  William  Allan,  had  been 
appointed  to  the  Council  (March  14th,  1836).  Elmsley 
was  the  son  of  Chief  Justice  Elmsley  ;  Augustus  Baldwin 
(Admiral  Baldwin)  the  brother  of  William  Warren  Baldwin, 
and  uncle  of  Robert  Baldwin.  William  Allan  was  a  well- 
known  Tory  Magistrate  in  Toronto.  None  of  these  could 
at  that  time  be  considered  of  the  Radical  stripe  of  politics; 
Allan  and  Elmsley  were  always  ultra  Tories. 

"The  hon.  and  learned  Solicitor-Greneral"  was  Chris- 
topher Alexander  Hagerman,  afterwards  Justice  of  the 
Court  of  Queen's  Bench. 

From  about  1824  there  had  been  efforts  made  to 
suppress  the  Orange  Order,  then  almost  wholly  Tory  in  its 
membership  ;  but  in  vain.  Head  had  no  sympathy  with  the 
movement. 

"Mr.  Francis  Collins"  was  the  editor,  proprietor,  and 
publisher  of  "The  Canadian  Freeman,"  a  strongly  Radical 
weekly,  published  in  Toronto.  H'e  got  into  trouble  with 
the  Government  and  was  prosecuted  for  libel.   (16) 

"Mr.  McKenzie"  is  of  course  William  Lyon  Mackenzie, 
whose  press  was  destroyed  by  certain  scions  of  Tory 
families — a  celebrated  scandal  of  the  times.    (17) 

"The  Chief  Justice  of  Newfoundland"  was  Henry  John 
Boulton. 

"William  Forsyth  of  the  Niagara  Falls"  claimed  certain 
land  which  was  also  claimed  by  the  Crown  and  which  was 
taken  possession  of  by  a  military  force  under  the  command 
of  Captain  George  Philpotts  of  the  Royal  Engineers  on  the 
direction  of  Governor  Maitland.  It  became  a  political 
question,  the  Radicals  taking  Forsyth's  part  ;  but  from  all 
the  material  available  it  seems  clear  that  he  was  in  the 
wrong.   (18) 

The  case  of  Mostyn  v.  Fabrigas,  referred  to  by  the 
Solicitor  General  (Hagerman)  was  tried  in  1774.  John 
Mostyn  was  the  Governor  of  Minorca.  Anthony  Fabrigas 
was  endeavoring  to  raise  a  rebellion  against  British  rule 
in  the  Island,  and  was  imprisoned  by  order  of  the  Gover- 
nor. Fabrigas  sued  Mostyn  in  the  Court  of  King's  Bench 
at   Westminster  ;    and    that   Court   held    that    the   defendant 


(16;  A  reasonably  full  and  accurate  account  ol  Collins  will  be 
found   in   Chapter  IX.   (Vol.    1.)   of  Dent's   Rebellion   in   Upper  Canada. 

(17)  See  Dent,  Chapters  V.  and  IX.  (Vol.  1)  ;  Lindsey's  Life  of 
WHUam   Lyon   MacKenzie,   etc.,  etc. 

(18)  See  Dent.  Chapter  VII..  Vol.  1.  I  have  also  examined  the 
legal  proceedings  extant,  and  think  Forsyth  had  no  rights  in  the 
proppTty    talcen    from   him. 
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might  be  sued  notwithstanding  that  he  was  Governor.   (19) 
Peter  Robinson  was  Commissioner  of  Crown    Lands,  the 
brother  of  Sir   John  Beverley  Robinson   and  the  founder  of 
Peterborough,   Upper  Canada.     (20) 

(19)  The  case  is  reported  at  length  in  Reports  ol  Cases  adjudged 
in   the   Court   of  King's  Bench   by  Henry   Cowper.    VoL    I.  at   page   161. 

Wyatt  V.  Gore  is  reported  in  Hoh'9  Reports,  page  299.  This 
report  is  best  known  from  the  curious  mistake  made  by  the  reporter 
in  calling  Upper  Canada  an  "Island"".  The  case  was  tried  in  1816. 
and  it  decides  that  the  Governor  of  a  Province  may  be  guilty  of  libel 
for  handing  a  libellous  document  to  bis  Attorney-General.  Serjeant 
Firth,  Gore's  former  Attorney -General,  gave  evidence  for  the  plaintiff, 
con   amore,   as   he  had  had  difficulties  wfth   Gore  also. 

(20)  Of  those  Toting   on  the  Reform  side  : 

Robert    Alway  was  one  of  the   two   members  for   Oxford. 

William   Bruce  one   of   the   two   members   for   Stormont. 

WiUiam   Buell  one   of   the   two   members  for   Leeds. 

Alexander  Chisholm   one   of  the  two   members   for  Glengarry. 

John   Cook  one   of   the   two    members  for    Dundas. 

Charles    Duncombe    one    of    the   t-wo    members    for    Oxford. 

David   Duncombe  one  of   the  two   members  for   Norfolk. 

James   Durand   one  of    the    two   members  for   Halton. 

David  Gibson  member   for   Isti   Riding   of  York. 

(Dr.)    John   Gilchrist   one  of  the  two   members  for   Northumberland. 

Caleb  Hopkins   one   of   the   two   members   for   Halton. 

Matthew   M.    Howard   one   of   the    two   meanbers    for   Leeds. 

Samuel    Lount    one   of   the    two    members  for    Simcoe. 

Aeneas    McDonell    one   of   the    two    members    for    Stormont. 

John   Mcintosh  member   for  the   4th    Riding   of   York. 

WiUiam   Lyon    MacKenzie  member  for  the   2nd   Riding   of   York. 

Gilbert   McMicking   member  for  the  4th   Riding  of   Lincoln, 

Elias   Moore  one   of   the   two   members   for   Middlesex. 

(Dr.)  Thomas  David  Morrison  member  for  the  3rd  Riding  of  York. 

Hiram    Norton   one   of   the   two   members  for   Grenville. 

Thomas   Parke   one  of  the  two  members  for  Middlesex. 

Peter   Perry,   one   of   the   two   members  for   Lennox   and  Addington. 

John    P.    Roblin   one  of   the  two   members  lor   Prince    Edward. 

Jacob   Rymal   one   of   the  two  members  for   Wenfworth. 

Peter   Shaver  one   of   the  two   members  for   Dundas. 

James   E.    Small    member   for  the   City    of   Toronto. 

David   Therburn   member  for   the   3rd   Riding   of   Lincoln. 

Charles    Waters    one   of  the   two   members  for    Prescott. 

William  B.   Wells,   one   of  the   two   members  for   Grenville. 

James    Wilson   one  of   the   two   members  for    Prince   Edward. 

Dennis    Wools'erton    member   for   the    1st    Riding    of    Lincoln. 

Henry   W.    Yager   one   of  the  two  members   for  Hastings. 

O*  those  voting  on  the  Tory  side  : 

George  I.   Boulton   was  one  of   the  two   members  for   Durham. 

John   Brown    one   of  the    two   meanbers   for   Durham. 

Francis   Caldwell   one   of   the  two    members  for  Essex. 

Robert    Graham   Dunlop   member   for  Huron. 

John   Bowtr  Lewis   one   of    the  members   for   Carleton. 

William   McCrae  one   of  the  two   members  for   Kent. 

Donald   McDonell   one   of    the   two    members   for   Glengarry. 

Alexander   McDonell   one   of   the   two    members  for   Northumberland. 

Thomas  McKay   member  for  Russeil. 

Archibald    McT..p;»n   member   for   Cornwall. 
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Allan  N.    McNab   member   for    Hamilton. 

Edward   Malloch  m«mber  for  Carleton. 

William    Hamilton    Merritt    member   for    Haldimand. 

Charles   Richardson   member   for   Niagara. 

William   B.    Robinson   one   of  the   two    members    for    Simco». 

George   Rykert  member  for   the  2nd    Riding   of   Lincoln. 

Solicitor    General    Christopher     Alexander     Hagerman    member     for 

Kingston. 
John    Strange   one   of   the   two  members   for  Prontenac. 
Francis  L.   Walsh   one  of  the  two  members  for  Norfolk. 
John    A.    Wilkinson    one    of  the  two    members   for   Essex. 

Not   voting  : 

David   Jones   member   for   Brockville. 

William   Morris    one   of    th«   two    members'   for   Lanark. 

Josias    Tayler   on«   of    the    two    members    for   Lanark. 

Jacob   Shibley   one   of   the   two   members   for   Frontenac. 

James  H.   Samson  one  of  the  two  members  for  Hastings. 

Marshall    Spring    Bidwell    (Speaker)    one    of    the'    two    members    for 

Lennox  and  Addington. 
HermannuB   Smith   one  of  tire  two  members   for  Wentworth. 
Nathan    Cornwall  one   of   the   two   members   for   Kent. 
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ON  THE  DIFFERENCES  BETWEEN 

HIS  EXCELLENCY  AND  THE  LATE  EXECUTIVE  COUNCIL 

IN  THE 
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Dr.  Morrison,  seconded  by  Mr.  Gibson,  moved  that  it  be — 

"R«solved— That  the  Report  of  the  Select  Committee  to 
whom  was  referred  the  communications  between  His  Excel- 
lencj'  the  Lieutenant  Governor  and  the  late  Executive 
Council  be  now  adopted,  and  that  the  Memorial  to  the 
House  of  Commons  accompanying  the  same  be  also  con- 
curred in  and  adopted  and  signed  by  the  Speaker,  and 
transmitted  by  him  to  some  member  of  the  House  of  Com- 
mons, with  the  request  of  this  House  that  he  will  present 
the  same  and  support  its  prayer." 

Dr.  MORRISON  said  that  a  more  exciting  and  import- 
ant topic  had  never  come  before  that  House.  The  whole 
Province  was  now  agitated  by  it.  In  the  remarks  he  was 
about  to  make,  he  should  endeavour  to  confine  himself  to 
the  main  point.  The  question  was,  whether  or  not  the 
advantages  of  th«  British  Constitution  were  to  be  enjoyed 
by  the  Province  V  There  wer«  various  opinions  entertained 
in  the  country  as  to  what  constituted  good  government. 
The  House,  at  the  commencement  of  the  Session,  had  given 
its  opinion  in  favour  of  elective  institutions  ;  and  expres- 
sions of  public  opinion  had  since  been  given  by  the  country 
that  this  was  necessary  to  preserve  the  union  with  the 
mother  country.  The  important  questrion  to  be  discussed 
that  day  was  not  urged  forward  by  the  House,  but  had  been 
forced  upon  it  by  the  head  of  the  administration  entering 
into  the  discussion  of  the  preliminaries  of  government  ;  and 
upon  him  would  rest  the  blame  if  it  should  lead  to  the 
further  inquiry  whether  the  people  or  the  king  should  elect 
the  governor.  The  question  before  the  House  might  be 
narrowed  into  this  principle  :  If  there  is  an  Executive 
Council,  what  duties  have  the  people  a  right  to  expect  from 
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it  ?  One  thing  was  clear,  there  had  been  an  Executive 
Council  from  the  earliest  period.  But  thia  was  strang'ely 
denied  by  the  present  Lieutenant  Governor  ;  although,  if  he 
had  searched  the  records  of  the  Province,  he  would  have 
found  that  it  had  existed  coeval  with  the  government 
itself.  (Here  the  hon.  gentleman  read  at  some  length  from 
the  works  of  Mr.  Gourlay.)  It  would  be  worth  while  also 
to  read  the  whole  account  of  Governor  Simcoe's  adminis- 
tration. But  he  would  not  rest  this  question  upon  the  bare 
authority  of  Governor  Simcoe,  but  would  refer  to  the  last 
clause  of  the  Constitutional  Act,  and  to  the  King's 
Instructions,  in  which  an  Executive  Council  was  plainly 
represented  as  an  essential  appendage  to  the  Government. 
But  he  would  contend  further,  that,  laying  as'ide  all  argu- 
ments deducible  from  law,  established  usage,  and  general 
admission,  the  very  principles  of  colonial  government  re- 
quired the  existence  of  such  a  Council  to  advise  on  all 
affairs  of  the  Province.  He  had  often  admired  that  prin- 
ciple in  the  British  Constitution  which  allows  that  the 
King  can  do  no  wrong.  The  meaning  of  this  was,  that  he 
was  not  subject  to  trial  by  law  ;  because,  being  one  branch 
of  the  legislature,  he  is  and  ought  to  be  free  in  the  dis- 
charge of  his  duties.  But  still  there  was  responsibility  in 
the  Government  ;  because  the  King  is  surrounded  by  a 
responsible  cabinet  and  Privy  Council.  The  necessity  lor 
such  a  body  as  the  Privy  Council  arose  out  of  the  very 
nature  of  the  Government,  although  there  was  neither 
statute  nor  common  law  which  provided  for  its  existence, 
any  more  than  for  that  of  the  Executive  Council  here.  In 
order  to  avoid  despotism,  there  must  be  a  cabinet  ministry 
liable  to  impeachment  for  the  advice  they  give  ;  and  as  the 
Lieutenant  Governor  here  is  the  representative  of  the  King 
by  royal  commission,  the  same  principle  should  hold  good, 
that  he  can  do  no  wrong,  and  therefore  he  should  be  sur- 
rounded by  responsible  adisers,  liable  to  punishment  as  in 
England.  Without  some  such  responsibility  the  Government 
must  be  the  height  of  despotism,  and  the  most  ardent 
admirers  of  the  British  constitution  would  most  strongly 
deprecate  its  existence.  If  unlimited  power  being  vested  in 
the  King  would  constitute  a  despotism,  is  it  not  equally  so 
if  vested  in  the  Governor  f  He  would  ask,  if  the  day  had 
arrived  when  the  people  would  tamely  submit  to  be 
deprived  of  those  blessings  which  had  cost  the  blood  of 
patriots  ?  No,  he  hoped  the  time  had  come  when  they 
would  contend  for  good  government.  It  would  be  as  reason- 
able for  judges  to  dispense  with  juries,  whose  business  it  is 
to  inform  the  conscience  of  the  court,  as  for  a  governor  to 
rule  without  responsible  and  intelligent  advisers.  It  might 
as  well  be  said  that  the  Parliament  is  onlv  to  legislate  on 
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some  affairs,  as  that  the  Executive  Council  is  only  to 
advise  on  some  affairs.  The  very  term  Executive  Council 
implied  that  it  was  to  g-ive  counsel  or  advice  on  all  Execu- 
tive matters.  But  how  does  the  doctrine  laid  down  by  His 
Excellency  accord  with  this,  when  he  declares  that  he  alone 
is  responsible,  and  that  he  will  ask  advice  only  when  he 
pleases  ?  To  advise  was  the  very  essence  of  their  office  ; 
and  they  had  as  much  light  to  exercise  their  privileg-e,  as 
the  Governor  had  to  exercise  his  constitutional  powers.  It 
had  always  hitherto  been  supposed  that  the  Council  was 
consulted  on  all  the  affairs  of  the  Province.  That  belief 
had  been  inculcated  in  all  the  public  records, — in  the  Jour- 
nals of  the  Assembly,  and  in  speeches  from  the  Throne,  and 
had  never  before  been  questioned.  Was  it  to  be  admitted 
that  Sir  Francis  Head,  an  entire  stranger  in  the  Province, 
was  to  come  and  upset  opinions  that  had  been  entertained 
for  fifty  years  ?  He  (Dr.  M.)  would  appeal  to  the  people 
whether  they  would  submit  to  this  from  an  individual 
whom  nobody  knew.  The  long  existence  of  the  practice,  if 
nothing  else,  had  made  it  the  constitutional  law  of  the 
land.  (Hear,  hear  !)  Yes,  the  first  Governor  had  an  Execu- 
tive Council.  The  .31st  Geo.  HI.,  chap.  31,  showed  that 
there  was  to  be  one.  And,  if  such  a  Council  does  exist,  the 
Royal  Instructions  state  that  they  are  to  be  advised  on  all 
affairs  of  the  Province.  It  was  the  most  odious  doctrine 
that  ever  was  promulgated,  to  tell  the  Council  at  this  late 
day  that  they  are  to  be  limited  in  their  advice  to  only 
those  subjects  on  which  the  Governor  may  feel  it  necessary 
to  ask  it,  and  that  they  are  alone  responsible  to  him  for 
that  advice.  In  the  year  1799,  Governor  Preston  of  Lower 
Canada  took  upon  himself  the  same  authority,  but  the  Tory 
Council  told  him  they  would  not  submit  to  it.  He  con- 
tinued to  act  without  their  advice,  and  he  had  to  walk 
about  his  business.  Sir  Peregrine  Maitland  did  the  same, 
and  led  some  persons  into  crime.  The  Executive  Council 
told  him  it  was  their  province  to  advise  him,  and  that,  if 
he  continued  to  act  without  advice,  they  would  accuse  him, 
and  he  must  be  recalled.  Indeed,  it  was  evident  that  the 
Governor  could  no  more  act  by  himself  than  the  Assembly 
could.  The  privileges  of  both  were  defined  by  law.  He 
would  close  by  observing  that  Sir  Francis  Head,  in  reply- 
ing to  the  Address  of  the  City  Council,  had  entirely  mis- 
taken the  subject  of  it.  He  had  represented  them  as 
dictating  whom  he  ought  to  appoint  as  Executive  Council- 
lors. But  they  did  no  such  thing  :  They  said  what  every 
constituted  body  has  a  right  to  say — that  the  present  Coun- 
cil had  not  the  confidence  of  the  country.  But  they  nomin- 
ated no  persons  in  their  stead,  but  left  the  whole  Province 
to  His  Excellencv,  from  which  to  make  his  selection. 
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Mr.  PERRY  commenced  by  remarking,  that,  il  there 
ever  was  an  important  crisis  in  the  affairs  of  Upper  Canada, 
for  good  or  for  evil,  it  was  the  present  time.  There 
generally  was  a  time  in  the  history  of  every  country,  which, 
like  the  "tide  in  the  affairs  of  men,"  as  it  was  improved  or 
neglected,  exalted  that  country  to  greatness  and  prosperity, 
or  sunk  it  into  insignificance  and  contempt.  That  time,  in 
his  opinion,  had  arrived  in  Upper  Canada.  (Hear,  hear  !) 
For  many  years  we  had  been  .struggling'  to  get  along  in  the 
best  way  we  could,  but  things  had  still  been  getting  wor.s'e 
instead  of  better.  At  length  the  time  came  when  it  was 
ardently  hoped  the  prosperity  of  Upper  Canada  would  be 
advanced,  her  grievances  redressed,  and  her  people  made 
contented  and  happy  ;  but,  as  if  some  evil  genius  presided 
over  her  destinies,  at  that  very  time  this  question  was 
forced  into  discussion.  People  of  all  classes,  tories  as  well 
as  reformers,  had  at  different  times  complained  of  the 
administration  of  affairs  in  this  Province, — it  had  given 
satisfaction  to  none.  When  reformers  made  complaint,  they 
were  denounced  as  being  factious,  as  demagogues,  revolu- 
tionists, destructives,  &c.  ;  but  they  never  were  told  they 
should  not  enjoy  the  blessings  of  the  British  constitution  ; 
— in  fact  the  contrary  was  the  answer  on  all  occasions  : 
"You  have  the  British  constitution,  and  what  more  do  you 
want  ?"  There  had  been  a  sort  of  deception  practised  upon 
the  country  :  the  complaints  to  which  he  alluded  had  been 
mostly  directed  against  the  Executive  Council  ;  they  had  to 
bear  the  odium  of  all  the  unpopular  acts  of  the  Lieutenant 
Governor,  and  they  had  heretofore  been  prudent  enough  to 
keep  up  the  delusion,  knowing  that  the  matter  would  not 
bear  the  light  of  investigation.  Who,  he  would  ask,  had 
brought  up  the  discussion  of  this  question  ?  Was  it  the 
people,  or  the  Council  ?  No  •  he  would  say  in  his  place, 
without  fear  of  successful  contradiction,  that  it  was  Sir 
Francis  Bond  Head.  (Hear  !)  He  had,  to  use  his  own 
emphatic  language,  "dragged  it  into  day-light."  What  did 
he  come  here  for  ?  Avowedly  for  the  purpose  of  redressing 
the  grievances  of  the  country  ;  for  he  tells  us  in  one  of  his 
popular  appeals,  "the  grievances  of  this  Province  must  be 
corrected, — impartial  justice  must  be  administered  ;  the 
people  have  asked  for  it — 'their  Sovereign  has  ordained  it. 
I  am  here  to  execute  his  gracious  commands."  Well,  what 
did  he  do  when  he  came  here  ?  He  sent  for  the  Hon'ble 
Robert  Baldwin,  and  he  told  His  Excellency  in  plain  simple 
language  which  could  not  be  misunderstood,  that,  if  he  took 
office,  it  would  be  to  advise  him  as  a  cabinet  minister 
advises  the  King.  Doctor  Rolph  told  him  the  same  thing. 
But  did  His  Excellency  tell  them,  before  they  went  into  his 
C/©uncil,    that   he  could    not   accede   to   nor   accept     of    thfir 
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services  on  these  terms  ?  No  ;  but  urged  them  to  take 
office,  at  the  same  time  telling  them  that  they  would  have 
a  better  opportunity  to  discuss  that  question  in  Council. 
It  seemed  he  wished  to  get  them  into  his  Council  that  the 
question  might  be  "dragged  into  day-light,"  relying  on  his 
abilities  as  a  writer  to  carry  him  through  in  writing  down 
that  great  constitutional  question  in  this  Province.  When 
they,  with  Mr.  Dunn,  consented  to  take  office,  he  wrote  a 
note  to  them  to  be  read  publicly  in  the  House  of  Assembly, 
saying  that  they  had  done  so  free  and  unpledged  ;  but  the 
note  was  not  forthcoming  till  the  day  after  they  were 
sworn,  notwithstanding  he  tells^  the  country,  in  one  of  his 
popular  replies,  that  it  was  delivered  to  them  before  they 
were  sworn  into  office — just  as  he  tells  many  other  things — 
and  then  it  was  altered  from  the  draft  agreed  upon  at  the 
time  thfy  were  sworn  ;  thus  stooping  to  duplicity  in  order 
to  get  them  into  the  Council,  knowing  that  they  were 
opposed  to  his  principles.  Having  thus  got  them  in,  he 
proposed  that  no  business  should  be  done  till  the  question 
was  discussed  between  him  and  them,  and  they  each  should 
understand  their  relative  duties.  But  did  he  do  so  ^  No,  he 
went  on  administering  the  government  as  if  there  was  no 
Council,  making  appointments  to  office,  without  coming  to 
any  decision  with  his  Council  ;  and  seeing  this  they  resign- 
ed office  like  honest  men  and  gentlenlen, — not  only  the  new 
councillors,  but  also  the  three  old  members,  who  were  gen- 
erally thought  to  belong  to  the  old  tory  school.  They  drew 
up  a  formal  request  to  His  Excellency,  representing  their 
views  on  the  question  at  issue  between  them  ;  which  was 
never  intended  to  be  made  public,  as  they  took  all  precau- 
tions to  keep  it  secret, — they  even  swore  the  junior  clerks 
of  the  office  to  .secrecy,  and  then  went  up  to  him  in  a  body 
and  read  it  to  him.  He  might  have  told  them  in  answer. 
Gentlemen,  I  find  the  practice  of  my  predecessors  different 
from  what  you  claim,  and  I  will  submit  the  question  to  the 
decision  of  His  Majesty's  Government.'  But  did  he  do  so  f 
N'o,  by  no  means  ;  but  like  a  tyrant  he  told  them,  'What 
you  have  written  you  have  written  ;  you  have  put  your  foot 
in  it,  you  must  now  retire  from  your  principles  or  from  my 
confidence.'  Immediately  he  got  it  put  into  print  for  cir- 
culation throughout  the  country,  (he  must  get  credit  for 
good  manoeuvring  :)  and  thus  he  has  been  the  cause  of 
dragging  the  question  before  the  country,  and  if  any  evils 
arise  from  it  he  must  take  the  consequence.  If  the  people 
be  aroused  to  discuss  questions  of  government,  upon  him 
must  fall  the  blame.  No  doubt  His  Excellency  never 
thought  of  such  consequences  following  :  or  if  they  did  fol- 
low, that  he  could  put  them  down  as  he  would  the 
clamours  of  the  Kentish  paupers.    But  he  would  find  himself 


24  LENNOX    AND   ADDINGTON   HISTORICAL   SOCIETY. 

mistaken  ;  the  people  of  Upper  Canada  were  British  sub- 
jects who  understood  their  rights,  and  would  not  submit  to 
be  deprived  of  them  by  Sir  Francis  Bond  Head  or  any  other 
Francis.  The  question  now  before  the  country  was  not 
whether  we  should  have  a  new  constitution,  like  the  United 
States  ;  no,  but  whether  we  should  have  the  British  con- 
stitution administered  in  all  its  blessings  and  advantages, 
as  Governor  Simcoe  promised  us  ;  or  whether  we  should 
have  all  its  evils, — pensions,  high  salaries,  established 
church,  rectories,  &c. — without  any  of  the  advantages 
attending  it  ?  It  was  admitted  by  Sir  Francis  himself,  that 
if  the  Kmg  was  here  he  would  require  an  Executive  Council 
to  advise  him.  And  was  it  not  most  ridiculous  and  absurd 
in  His  Excellency  to  set  himself  above  the  King,  to  pro- 
claim that  he  was  all-wise  and  all-powerful,  and  required  no 
assistance  in  the  government  of  the  country  ?  If  it  was 
necessary  for  the  liberties  of  the  people  that  the  King, 
whose  interests  were  identified  with  theirs,  should  have  this 
check  over  him,  was  it  not  much  more  necessary  in  the  case 
of  a  captain  of  the  Waggon  Train  or  a  commi.'^sioner  of 
Poor  Laws,  who  had  no  other  interest  in  this  country  but 
the  few  paltry  pounds  he  put  into  his  pocket  while  he  was 
here  t  The  Council  claimed  nothing  but  what  v/as  admitted 
in  England  ;  not  one  of  the  editors  in  the  Province  said 
they  did  ;  he  knew  His  Excellency  said  they  did — as  he  said 
many  other  things  which  it  would  take  more  than  his  word 
to  make  go  down  as  truth.  (Hear,  hear  !)  His  Excellency 
says,  the  constitution  of  this  Province  ordained  no  such 
absurdity  as  an  Executive  Council  ;  but  the  latent  intention 
of  His  Majesty  to  create  a  Council  was  soon  made  known 
by  the  King's  Instructions.  He  (Mr.  P.)  would  like  to  know 
what  he  meant  by  the  word  "soon,"  for  it  was  not  till  27, 
years  after  the  passing  of  the  31st  Geo.  III.,  cap.  31,  that 
the  Instructions  which  he  sent  down  to  the  committee  were 
transmitted  to  this  country,— -they  were  dated  in  1818  ;  but 
that  was  of  no  consequence,  for  he  would  say  with  his  hon. 
friend,  that  if  neither  the  Constitution  nor  the  Instructions 
said  one  word  about  an  Executive  Council,  it  would,  not- 
withstanding, be  required  by  the  form  ol  government.  There 
was  no  such  thing  in  the  constitution  of  England,  but 
it  had  grown  out  of  necessity.  The  British  government  was 
a  government  of  three  branches.  With  the  King  rests  the 
executive  branch,  in  whom  there  must  of  necessity  be  a 
great  deal  of  power  entrusted,  such  as  making  war  and 
concluding  peace,  entering  into  treaties,  the  power  of  life 
and  death,  &c.  &c.  ;  and  there  ought  to  be  some  check  upon 
the  exercise  of  such  power.  What  was  that  check  ?  It  was 
the  Cabinet  Council,  the  bulwark  of  the  rights  and  liberties 
of  the  country.     Talk   to  Englishmen    of  resigning  the   con- 
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trol  they  possessed  through  a  Cabinet  Council  having  the 
confidence  of  the  House  of  Commons,  and  you  might  as 
well  talk  to  them  of  resigning  their  hearts'  blood  :  yet  there 
was  not  a  word  in  the  constitution  or  laws  of  England 
which  said  that  the  King  should  be  advised  by  his  Council. 
Was  not  such  a  check  as  necessary  in  this  country  as  in 
England  V  It  was  even  more  necessary  ;  and  the  Council 
should  be  responsible  to  the  people  for  reasons  which  he 
-stated  before, — the  Governor  having  no  permanent  interest 
in  the  country.  But  His  Excellency  not  only  says  that  the 
constitution  ordained  no  such  absurditi-es,  we  would  be 
ruined  if  we  had  it,— yes,  it  would  be  the  ruination  of  the 
country  ;  and,  in  fact,  that  it  would  be  unconstitutional  for 
the  Governor  to  advise  with  his  Council.  And  then,  not- 
withstanding, he  says,  the  constitution  ordained  no  such 
absurdity  as  an  Executive  Council  :  he  tells  us  again,  that, 
to  supply  his  want  of  local  knowledge,  the  constitution  has 
wisely  provided  an  Executive  Council.  (Hear  !)  Never  in 
his  (Mr.  P.'s)  life  did  he  hear  such  a  mass  of  contradictions 
as  His  Excellency  had  put  forth  in  his  various  documents. 
He  might  just  as  well  say  that  the  House  of  Assembly 
should  not  legislate  upon  all  matters  of  the  Province,  as 
that  the  Council  should  not  advise  upon  all  its  affairs.  The 
Governor  admit's  that  if  he  stood  in  the  place  of  the  King 
he  would  need  a  Council  ;  but  h-e  says  he  is  only  the  minis- 
ter of  the  Colony  ;  yet,  in  the  Instructions  to  which  he 
appeals,  the  Government  of  this  countrj'  is  called  in  five 
different  places  "your  Government."  And  he  has  a  discre- 
tionary power  :  he  could  declare  war.  (Hear  !)  Yes,  he 
could  ;  and  he  calls  parliaments  and  dissolves  them  at  his 
will  and  pleasure  :  it  is  therefore  necessary  that  he  should 
have  a  council  to  advise  him  upon  those  important  matters. 
Those  who  took  a  part  in  the  debate  which  took  place 
in  the  Imperial  Parliament  on  the  passing  of  our  Constitu- 
tional Act,  well  knew  that  it  was  part  of  the  constitution 
of  England  that  a  cabinet  council  should  exist,  and  they 
must  have  intended  when  giving  to  Canada  "all  the 
forms."  yes,  "the  very  image  and  transcript  of  the  British 
constitution,"  that  there  should  be  a  cabinet  council  to 
advise  the  Governor  upon  all  the  affairs  of  the  province  ; 
and  it  would  be  found  that  this  was  their  purpose,  both 
from  the  Act  itself  and  from  the  language  of  all  public 
documents  from  that  time  to  this.  Governors  Simcoe, 
Hunter,  and  all  others  down  to  this  day,  acknowledged  the 
principle,  although  they  found  it  their  interest  to  deny  it 
in  practice.  And  so  says  Lord  Stanley,  who  was  not  a 
reformer  ;  and  the  Constitutional  Association  of  Quebec, 
who  were  not  reformers,  but  tories,  set  out  by  saying  in 
their  Declaration,  that  there  should  be  an  executive  council 
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to  advise  the  Governor  on  all  the  affairs  of  the  province. 
And  he  had  no  doubt  but  if  a  question,  had  been  moved  in 
that  house  for  an  elective  legislative  council,  and  the  pres- 
ent resolution  was  moved  in  amendment,  it  would  be 
supported  by  all  the  tories  in  the  house,  even  by  the  Sol.'r 
General  himself.  (Hear  him  !') — (The  hon'ble  gentleman  here 
read  some  extracts  from  the  report  of  the  Canada  commit- 
tee of  the  House  of  Commons,  which  was  drawn  up  by  Mr. 
Stanley. J— It  must  be  conceded  that  the  Governor  takes 
advice  of  somebody,  and  if  not  from  his  council  it  must  be 
from  secret,  unsworn,  and  irresponsible  advisers.  Was  there 
a  man  in  Upper  Canada  who  wished  such  a  system  pursued? 
Did  even  the  tories  desire  it  ?  for  it  must  be  granted  that 
if  persons  were  allowed  to  advise  him  in  that  way,  they 
would  feel  no  restraint,  but  would  say  any  thing  true  or 
untrue  that  might  suit  their  purpose.  No  one  of  any  party 
was  desirous  of  the  welfare  and  prosperity  of  Upper  Canada 
who  wished  the  government  to  be  administered  in  that  way. 
The  Governor  says  the  Council  take  an  oath  of  secrecy, 
which  to  his  mind  appears  to  be  an  oath  of  non-responsi- 
bility to  the  people.  But  was  it  not  the  same  as  the  oath 
taken  by  the  King's  Council  in  England  1  The  very  same  ; 
it  was  an  old  oath  ;  the  King's  Council  were  sworn  to 
secrecy,  and  yet  His  Excellency  admitted  they  were  respon- 
sible to  the  people.  (The  hon.  member  read  the  oath.)  The 
very  oath  itself  bound  them  to  give  advice  upon  all  matters 
of  the  government  ;  and  when  they  were  thus  sworn  to  give 
the  Governor  their  best  advice  upon  all  matters  which  they 
thought  was  for  the  peace,  welfare,  and  good  government 
of  the  Province, — was  it  just,  was  it  honourable,  to  bring 
the  charges  against  them  which  had  been  done  in  His 
Excellency's  appeals  to  the  people  in  the  shape  of  answers 
to  public  addresses  ?  His  Excellency  further  says,  it  would 
not  only  be  unconstitutional  but  it  would  be  inexpedient 
that  the  government  should  be  administered  here  as  it  is  in 
England,  and  men  could  not  be  found  properly  qualified  to 
take  office  as  often  as  a  change  would  make  it  necessary. 
Now,  he  (Mr.  P.)  would  say  that  Upper  Canada  contained 
within  itself  men  as  well  fitted  for  all  the  purposes  of  good 
government  as  any  other  country  in  the  world,  and  who 
would  lose  nothing  in  comparison  with  the  statesmen  of  any 
nation  ;  and  he  must  say,  it  was  not  becoming  in  His 
Excellency  to  speak  so  contemptuously  of  the  people  of 
Upper  Canada  ;  and  not  only  of  them,  but  also  of  all  the 
Englishmen,  Irishmen,  and  Scotchmen,  who  had  emigrated 
here.  But  it  seemed  he  was  the  only  man  fit  to  administer 
the  government.  Again  he  says,  that  if  it  was  administered 
as  was  proposed,  it  would  fall  into  the  hands  of  a  few 
dominant  families  at  Toronto.     (Hear  !)     What  had  he  done 
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to  take  away  the  power  of  the  family  compact  ?  Nothiog  ; 
he  took  his  new  council  from  those  very  men  who  had 
"built  and  feathered  their  nests  in  the  branches  of  the  tree 
of  abuse."  He  told  the  House  that  when  he  named  his 
council  he  thought  they  would  be  the  most  acceptable  men 
to  the  people  of  Upper  Canada.  Was  there  a  man  in  the 
country  who  believed  that  when  he  penned  that  declaration 
he  himself  believed  it  was  true  ?  But  that  was  nothing 
singular,  for  he  kept  men  in  his  council  who  had  convicted 
him  of  deliberate  falsehood.  When  he  was  asked  by  the 
house  whether  a  certain  document  was  in  existence,  he 
replied  it  was  not  ;  but  Mr.  Sullivan,  when  examined  before 
the  committee,  said  there  was  such  a  document,  and  that 
it  was  drawn  up  by  his  Excellency  himself  and  executed  in 
the  council  chamber  ;  and  Captain  Baldwin  said  the  same  : 
they  only  differed  about  who  suggested  it.  Mr.  Sullivan 
said  he  did,  but  Captain  Baldwin  said  it  was  Mr.  Elmsl«y  ; 
yet  he  still  kept  this  very  Robert  Baldwin  Sullivan  in  his 
council.  Could  any  one  believe  that  57  rectories  would  have 
been  established  in  Upper  Canada,  contrary  to  the  often 
expressed  wish  of  nineteen  twentieths,  if  not  ninetj'-nine 
hundredths,  of  the  people,  if  the  government  was  adminis- 
tered by  the  advice  of  a  Council  responsible  to  the  people  f 
What  use  was  it  to  the  people  of  this  Province  that  the 
Governor  was  responsible  to  Downing  Street  i  Suppo.se  he 
appointed  Sheriffs  and  other  important  officers  who  would 
exercise  their  power  to  oppress  the  people,  what  redress 
could  be  had  ?  for  it  must  be  proved,  to  sustain  a  charge 
against  him,  that  he  was  actuat«d  by  improper  motives  ; 
but  this  it  would  be  difficult,  if  not  impossible,  to  do.  Such 
responsibility  was  all  a  "bubbl*,"  and  His  Excellency  had 
better  been  writing  about  bubbles  than  about  such  respon- 
sibility. How  could  a  case  be  made  out  against  Sir  John 
Colborne  for  setting  apart  57  rectories  last  year  contrary 
to  the  almost  unanimous  wish  even  of  the  last  tory  House 
of  Assembly  ?  The  hon.  and  learned  Solicitor-General  said, 
the  other  day,  that  he  (Sir  John  Colborne)  was  compelled 
to  do  so  by  the  Constitution.  This  was  not  the  case  ;  the 
constitution  authori.sed  but  did  not  compel  it  to  be  done. 
Becau.se  the  constitution  authorised  the  Assembly  to  stop 
the  supplies,  was  it  to  be  argued  that  they  must  do  so  f 
How  could  Sir  John  Colborne  be  impeached  for  vdthholding 
from  the  Hou.=;e  of  Assembly  important  information  relative 
to  the  revenue,  when  the  Everlasting  Salary  Bill  was  under 
consideration  f  Instead  of  being  impeached  or  turned  out, 
he  actually  made  his  boast  of  it  and  was  approved  of.  And 
one  of  the  answers  of  His  Excellency,  Sir  F.  B.  Head,  to 
the  House  was  enough  to  impeach  him  ;  for,  at  the  very 
time   when    measures   were   taking   in    the    Parent    State     to 
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suppress  Orange  Societies,  His  Excellency  tells  the  As- 
sembly he  will  take  no  step  to  suppress  them  in  this 
country  :  That  very  answer  showed  not  only  that  he  had 
no  regard  for  the  wishes  and  feelings  of  the  people  of 
Upper  Canada,  but  also  that  he  had  none  for  the  wishes  of 
His  Majesty's  Government. 

His  Excellency  says  it  is  better  that  the  people  should 
apply  to  him  for  redress  of  their  grievances,  than  to  his 
Council.  Well,  he  (Mr.  P.)  need  not  go  back  to  th«  case 
of  Mr.  Francis  Collins,  the  destruction  of  Mr.  McKenzie's 
printing  office,  &c.  ;  he  would  say  nothing  of  these  bygone 
matters,  but  come  at  once  to  His  Excellency's  own  admin- 
istration,— and  what  would  be  found  ?  There  was  a 
gentleman  who  was  well  qualified  to  be  at  the  head  of  the 
office  which  he  had  long  been  in  as  its  chief  clerk,  and  he 
had  applied  to  the  Governor  for  it,  backed  by  such  a 
recommendation  as  he  might  well  be  proud  of,  and  which 
few  indeed  could  boast — a  recommendation  signed  by  men 
of  all  parties  and  all  classes,  in  the  House  of  Assembly, 
the  Legislative  Council,  and  elsewhere,  (he  referred  to 
Mr.  Radenhurst  ;)  but  did  His  Excellency  give  him  the 
situation  ?  No.  And  when  the  Assembly  subsequently 
addressed  him  to  inquire  whether  the  office  was  filled  up, 
plainly  insinuating  their  wishes  in  regard  to  Mr.  Raden- 
hurst, he  did  not  even  mention  his  name  in  his  reply. 
And  did  not  he  connive,  in  the  most  disgraceful  way,  to 
prevent  Mr.  McDonell  being  promoted  to  the  colonelship  of 
the  regiment  which  by  rank  he  was  entitled  to  ?  And  was 
there  not  a  young  stripling  of  a  boy  taken  out  of  Peter 
Robinson's  office  the  other  day,  and  made  collector  of 
customs  in  Prince  Edward,  as  if  there  was  not  a  man  fit 
for  the  situation  in  that  county  ?  If  these  things  were 
appealed  against,  what  redress  could  be  got  at  the  Colonial 
Office,  where  one  man  was  out  and  another  in  while  the 
complaints  were  on  their  way  there  ?  Look  to  the  removal 
of  the  two  crown  officers,  which  was  done  to  the  great  joy 
and  satisfaction  of  the  people  of  Upper  Canada,  and  see 
how,  by  interested  misrepresentations,  they  were  re- 
appointed,— the  one  to  the  Chief  Justice  of  Newfoundland, 
and  the  other  installed  in  his  former  situation.  Suppose 
His  Excellency  should  appoint  a  man  to  be  a  judge  of  the 
King's  Bench,  with  slender  qualifications  as  to  character 
and  still  .slenderer  talents  and  knowledge  of  the  laws,  and 
he  should,  either  from  his  ignorance  or  wickedness,  sacrifice 
a  man's  life.  How  was  redress  to  be  obtained  ?  Then, 
there  was  the  case  of  William  Forsyth  of  the  Niagara 
Falls,  whose  premises  were  invaded  and  whose  property 
destroyed  by  a  military  force  by  command  of  the 
Lieutenant     Governor  ;   he     applied   to    the     Colonial   Office 
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after  seeking  in  vain  for  redress  in  this  country,  but  had 
not  obtained  justice  yet,  nor  was  there  any  more  probabil- 
ity of  his  getting  redress  than  there  was  years  ago.  This 
responsibility  to  Downing  Street  was  of  no  practical  use 
to  the  people  of  this  country,  and  therefore  the  necessity 
of  a  responsible  Executive  Council  to  advise  upon  all 
matters  relative  to  the  government   of  the  colony. 

His  Excellency  told  the  House  that  he  was  preparing 
remedial  measures  for  the  consideration  of  his  Council. 
\Miat,  he  (Mr.  P.)  would  ask  had  become  of  them  ?  he 
would  like  to  know  where  they  were  ;  His  Excellency  had 
every  opportunity  to  bring  forward  his  remedial  measures, 
but  not  one  of  them  had  made  its  appearance  ;  on  the 
contrary,  there  was  not  a  step  he  had  taken  yet,  that  has 
given  satisfaction  to  the  country  ;  and  notwithstanding  all 
his  professions  of  coming  here  to  "root  out  the  tree  of 
abuse."  we  are  just  where  we  were, — he  had  done  nothing 
but  dismissed  one  Council  and  appointed  another.  He  says 
he  has  followed  in  the  same  track  of  other  Governors.  He 
(Mr.  P.)  denied  it.  His  Excellency  told  them,  there  never 
was  an  Executive  Council  till  1818,  but  he  did  not  deny, 
that  other  Governors  had  an  Executive  Council  before  that 
time,  and  thus  he  contradicted  himself.  But  saying  noth- 
ing about  that,  he  would  ask,  what  was  the  use  of 
recalling  Sir  .John  Colbome,  and  sending  him,  if  he  was  to 
follow  in  the  course  of  other  Governors  ?  He  admits  there 
are  certain  families  who  have  actually  grown  rich  upon  the 
abuses  of  the  Government,  so  that  agitators  have  subsisted 
by  exposing  them,  and  therefore,  there  must  have  been 
some  use  in  recalling  Sir  John  Colbome  and  sending  out 
Sir  Francis  Head  ;  but  if  he  intends  to  do  just  as  others 
have  done,  he  (Mr.  P.)  must  say,  that  of  the  two,  he 
would  prefer  Sir  John  Colbome  ;  indeed  they  should  never 
be  named  in  the  same  day.     (Hear,  hear,   and  laughter.) 

The  very  state  of  our  affairs  in  a  country  blessed  by 
P*rovidence,  with  so  many  natural  advantages,  proves  that 
there  must  be  something  wrong  in  the  administration  of 
our  Government  ;  and  he  would  maintain,  that  it  became 
the  Representatives  of  the  people,  after  the  question  had 
been  "dragged  into  day  light"  as  it  had  been,  to  support 
the  principle  of  responsible  Government,  and  if  it  had  not 
hitherto  been  introduced  to  the  country,  to  do  it  now,  for 
the  interests  of  the  countr>-  required  it.  In  doing  so,  they 
did  not  seek  for  any  change  in  our  Institutions,  but  merely 
to  enjoy  the  same  blessings  as  our  fellow-subjects  in  the 
Mother  Country.  He  further  maintained,  that  it  was  their 
bounden  duty  to  use  all  constitutional  means,  to  obtain 
these  desirable  ends.  )Miat  could  they  do  ?  In  the  first 
place,  they  could  stop  the   Supplies,  and  in   the  next  place. 
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appeal  to  the  King  and  Parliament  at  home.  It  was 
admitted  on  all  hands,  that  they  might  withhold  the 
Supplies  ;  but  it  might  be  said  the  time  had  not  yet  come, 
when  it  was  proper  to  do  so.  In  the  name  of  God,  when 
would  it  come  ?  It  might  be  said  that  in  England  the 
supplies  have  not  been  withheld  in  times  of  great  agitation. 
He  would  admit  it.  But  why  ?  Because  the  majority  of 
the  Commons  always  rules  the  Ministry.  He  was  aware 
that  many  scare-crows  would  be  held  up,  but  he  was  of 
opinion,  notwithstanding,  that  this  was  the  time. — 
Perhaps  it  would  be  said  that  we  ought  to  tell  the 
Governor  what  we  intend  to  do.  But  the  House  had  been 
as  moderate  as  men  could  be,  under  their  circumstances. 
They  intimated,  in  their  address  to  the  King  last  year, 
their  intention,  and  the  only  remaining  question  was, 
whether  the  right  time  had  arrived.  He  believed  the 
House  would  not  be  doing  its  duty  if  it  did  not  now  take 
a  firm  stand  ;  when  the  Constitutional  rights  of  the  people 
were  invaded  by  force  and  violence,  when  the  Governor 
tells  them  that  they  cannot  have  the  British  Constitution, 
and  thus  attempts  to  strip  them  of  their  birthright. — 
Under  such  circumstances,  should  the  House  grant  the 
supplies,  it  would  betray  its  trust.  When  the  new  Council 
was  formed  by  the  addition  of  known  reformers,  it  caused 
universal  satisfaction.  But  for  what  purpose  was  it 
formed  ?  Merely  to  be  a.  screen  for  Sir  Francis  Head, — a 
mere  delusion.  When  that  Council  was  dismissed,  the 
House  went  up  to  the  Governor  with  an  Address,  express- 
ing their  regret  that  such  a  step  had  been  taken.  They 
afterwards  passed  resolutions  declaring  their  want  of 
confidence  in  the  present  Council.  But  what  was  the 
result  ?  The  Governor  would  not  dismiss  them  but  he 
derided  the  people,  telling  them  that  he  had  confidence  in 
his  advisers.  Why,  it  would  be  committing  political 
suicide,  to  grant  the  supplies  under  such  a  state  of  things. 
Perhaps  he  would  be  told  that  if  the  supplies  were  stopped, 
the  Governor  would  refuse  the  contingencies.  Well,  let  him 
refuse  them.  He  was  addressed  for  £2,000  several  days 
ago,  and  was  to  give  an  answer  to-day  at  12  o'clock. 
What  it  was  he  did  not  know  ;  but  had  little  doubt  but  it 
was  a  refusal.  It  was  also  reported  by  some  of  his 
satellites  that  he  intended  to  shut  up  all  the  public  offices. 
Let  him  do  so  ;  if  he  thinks  it  will  advance  the  interests 
of  the  country  or  the  purpose  for  which  he  was  .sent  here, 
let  him  do  it.  Of  course  he  had  the  power  in  his  own 
hands  if  he  pleased.  The  farmers  of  the  country  were 
independent  of  him, — they  could  "shear  their  own  fleece 
and  wear  it."  He  would  say  here  in  his  place,  that  if  the 
supplies    were    stopt,    and    his    Excellency     did    not     dissolve 
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the  House,  it  would  be  a  clear  admission  that  he  was 
aware  the  country  did  not  go  with  him.  The  Executive 
Council  were  bound  by  their  oath  to  advise  him  to  dissolve 
the  House — to  send  home  those  demagogues,  and  get  men 
who  would  go  with  him.  He  trusted  that  day  would 
decide  the  question  whether  the  supplies  were  to  be  stopt 
or  not  ;  and  if  they  were,  let  His  Excellency  come  down 
and  thunder  his  cannon  in  their  ears,  dissolve  the  House, 
and  see  what  the  consequence  would  be.  Let  him  denounce 
us  as  traitors  to  the  interests  of  the  country ^  betrayers 
of  the  trust  reposed  in  us  by  our  constituents,  and  send  us 
back  to  them  again,  and  ask  them  whether  they  approve 
of  us  or  not.  The  whole  course  of  His  Excellency,  not 
only  on  general  matters  but  in  particular  acts,  was  to  be 
condemned.  He  had  interfered  with  the  privileges  of  the 
Hou.se  of  As;?embly,  in  saying  he  was  surprised  it  should 
addres.s  him  on  the  subject  of  the  present  Council  till  the 
Committee  had  reported.  And  does  he  not  speak  of  this 
matter  most  freely  to  members  of  the  Assembly,  and  to 
private  persons  out  of  doors  i  He  tells  them.  'The  House 
of  Assembly  has  got  the  pig  by  the  wrong  ear. — they  have 
got  hold  of  the  stick  by  the  wrong  end.'  Many  names  are 
already  in  his  black  book  :  my  name,  I  am  told,  occupies 
a  very  conspicuous  place  there.  And  did  not  he  influence 
officers  high  in  His  Majesty's  service  to  come  to  this 
House  and  pilfer  that  very  Report  from  the  table,  in  order 
that  he  might  see  it  and  be  able  to  shape  his  course 
accordingly  ? 

If  ever  the  time  could  come  to  stop  the  supplies,  it 
was  now.  Had  not  every  step  of  the  Executive  Government 
been  against  the  interests  of  the  country  f  Look  at  the 
57  rectories  ;  and  instead  of  that  number  there  would  soon 
be  444,  as  the  Solicitor  General  wished  there  was  the 
other  day.  If  the  House  did  not  take  a  stand  now,  they 
would  soon  have  no  privileges  to  guard,  or  none  worth 
contending  for.  He  recollected  when  Mr.  Boulton  refused 
to  give  evidence  before  a  committee  of  the  House,  he  was 
brought  to  the  bar  and  received  a  lesson  from  the 
Speaker  ;  and  he  afterwards  turned  out  one  of  the  greatest 
sticklers  for  the  rights  of  the  people  in  the  Assembly  he 
(Mr.  P.)  ever  saw.  And  he  had  no  doubt  but  Sir  Francis 
Head,  when  he  was  broken  down  from  his  present  haughti- 
ness, would  be  a  useful  Governor  to  Upper  Canada,  and  as 
great  a  stickler  for  the  privileges  of  the  House  of 
Assembly,  as  Mr.  Boulton  was.  He  was  desirous  of  moving 
the  following  amendment  : — 

"That  this  House  regards  it  as  one  of  the  brightest 
features  and  most  important  attributes  of  the  British 
Constitution    that    the   head    of   the   Government   is   assisted 
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in  all  its  affairs  by  the  advice  of  known  and  rcsponsiijle 
Cbuncillors  and  Officers  v/ho  possess  the  confidence  of  the 
people  ;  and  that  the  people  of  this  Province  had  imparted 
to  them  the  same  form  of  Government  by  the  British 
Statute  31st  Geo.  3rd,  chap.  31st  which,  in  the  memorable 
language  of  the  revered  Simcoe,  'established  the  British 
Constitution  and  all  the  forms  which  secure  and  maintain 
it  in  this  distant  country,'  and  'singularly  blessed  this 
Province,  not  with  a  mutilated  Constitution,  but  with  a 
Constitution  which  has  stood  the  test  of  experience  and  is 
the  very  image  and  transcript  of  Great  Britain.'  " 

Let  any  man  Avho  pretends  to  be  for  the  Constitution 
of  the  country,  vote  against  that  proposition  ;  but  what- 
ever became  of  the  amendment,  he  hoped  the  original 
resolution  would  be  adopted,  that  the  country  might  know 
the  Report  had  the  sanction  of  that  House. 

MR.  McNAB  said,  that  before  entering  into  the 
discussion  of  the  important  question  now  before  the  House, 
and  which  had  been  so  unfairly  kept  from  the  country,  he 
would  endeavor  to  remark  upon  what  had  fallen  from  hon. 
gentlemen  who  had  spoken  before  him.  He  expected  that 
the  hon.  and  learned  member  who  introduced  this  matter, 
would  have  furnished  the  House  with  something  like 
authority  for  the  principles  he  advocat'ed  ;  but  the  only 
authority  he  adduced,  was  that  of  Mr.  Gourlay's  opinion. 
The  whole  proceedings  on  the  part  of  those  who  called 
themselves  Reformers,  in  regard  to  His  Excellency  and  the 
Administration  of  the  Government,  were  the  most  singular 
he  ever  saw.  When  Sir  Francis  Head  arrived  here,  they 
extolled  him  to  the  highest  pitch.  The  hon.  member  for 
the  second  Ridinff  of  York,  sent  out  "epistles  to  the 
farmers,"  through  the  Correspondent  and  Advocate,  prais- 
ing him  as  a  "Radical  of  the  first  water."  But  short-lived 
was  his  popularity  with  them  ;  for  the  very  first  speech  he 
made,  his  very  first  communication  to  the  House  of 
Assembly,  was,  on  motion  of  the  learned  Doctor  from 
Oxford,  referred  to  a  committee  of  privilege,  as  a  breach 
of  the  privileges  of  the  House.  This  must  have  been 
premeditated,  for  the  hon.  and  learned  Doctor  had  his 
motion  prepared  before  he  heard  the  speech  delivered.— He 
did  not  even  take  his  .seat  on  the  return  of  the  House, 
from  the  Bar  of  the  Legislative  Council,  but  actually  made 
the  motion  before  the  Speaker  was  fairly  settled  in  the 
chair.  When  it  was  rumoured  that  the  Executive  Council 
had  resigned,  the  House  addressed  His  Excellency  for 
information  concerning  the  facts,  and  he,  in  the  most 
frank  manner,  communicated  the  correspondence  between 
him  and  his  council  on  that  subject.  His  Excellency's 
Reply,   together  v^:ith  the  correspondence,  was  referred   to   a 
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select  committee  ;  and  it  was  worthy  of  remark,  of    whom 
that  committee  was  composed.    Were  the  members    chosen 
from  both   sides  of  the  House  ?    No,   they  were  from  only 
one  side  ;   and  although  he  moved  to  add  two  from    that 
side  of  the  House  with  whom  he  generally   acted,  in  order 
that   the  opinions     and    views  of    both     parties,     might  be 
fairly   represented   in   the  committee,   it     was  refused.       He 
•  said  then,   and  he  must   still  say,   that  he  thought  it    was 
very   unfair.    He     wished   to     have   the     hon.     and     learned 
members  for   Cornwall   and  Kingston   named   on     the   com- 
mittee, both  Lawyers  of  high  standing,   and  be  thought    it 
was  due  to  their  side  of  the  House,  that  they  should  be  on 
it  ;  but  no,  not  one  but  men  of  their  own  party  would  they 
appoint  :     and   would   it   be   believed,    those   hon.   gentlemen 
who  took  on  themselves  the    whole  responsibility     of    this 
great  question,  and  would  not  receive  any  assistance    from 
others,   voted   against   his  motion.— Having  got   it  all  their 
own  way,  they  had  at  last  brought  in  a  Report  embodying 
the  grievances  of  the  last  seven  years.    But  it  ought  to  be 
known  it   was  all    from    one    side    of    the    House.    \Miat 
authority  had  they  shown  for  the  principles  of  the  Report  f 
Why,   the  learned  Dr.    (Morrison)   had  found  the   authority 
of   Mr.    Gourlay.     (Hear.)    After   sitting   in   secret   conclave 
upwards  of  three  weeks,  they  brought  it  in,  late  on  Friday 
night,   or   rather   on   Saturday     morning,    and     immediately 
resolved     that     it      should      be    printed.       Where     was     the 
necessity  for  being  in   such  hurry   to  get   the   order  passed 
for  printing  it  f    Did  they  print   the   documents   sent   down 
by  his  Excellency,   before  they  petitioned  the  people  of  the 
country   to  petition  the   Assembly  to     stop    the    supplies  f 
(Hear,  hear.)    No,  but  it  was  to  prevent  hon.  members  on 
his   side   of  the    house   from     reading   and     examining     this 
precious   document,    in   order   that   they   might   be   prepared 
to  answer  any  thing  like  argument,  that  might    be    found 
within   its   two   or   three     hundred   pages.     Yet    that     house 
ordered  the  report  to   be  distributed   among   the  clerks,   to 
be  copied   for   the     Correspondent    &    Advocate     newspaper, 
and   that  its  discussion  should  be  the    first     thing    on  the 
order  of  the  day  for  Monday  morning  :     thus  was  a     great 
majority  of  hon.  members  on  his  side  of  the  house    driven 
into   the   discussion   of   the   subject,    without   even    affording 
them  an  opportunity  of  reading  the  report. 

Such  is  the  manner  in  which  the  committee  was 
appointed  and  the  Report  made  ;  and  how  have  they 
proceeded  this  morning  f  Did  they  come  forward  and 
propose  to  discuss  the  question  in  committee  of  the  whole 
House,  in  such  a  way  that  an  opportunity  would  be 
afforded  to  the  hon.  and  learned  Speaker  to  express  his 
sentiments,    and  give   the   House  the  benefit   of  his  learning 
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and  talents  on  this  great  question  ?  No  ;  but  with  the 
Speaker  in  the  chair,  one  moves  a  resolution,  and  another 
moves  an  amendment  to  it,  which  was  a  manoeuvre  to 
prevent  any  one  from  the  other  side  of  the  House  from 
recording'  their  sentiments  on  the  Journals.  (Hear,  hear.) 
Was  that  fair  ?  They  should  not  do  so  ;  and  he  could 
assure  them  that  he,  and  those  who  took  the  same  view 
of  the  question  that  he  did,  would  take  another  opportun- 
ity of  recording  their  sentiments.  They  come  forward  and 
talk  of  responsible  Government  : — but  he  would  like  to  ask 
those  gentlemen,  if  they  wished  the  Government  to  be 
responsible  to  the  Mother  Country  ?  If  they  did,  he  must 
declare  that  he  thought  it  would  be  most  unjust  to  turn 
out  the  members  of  the  Executive  Council,  when  they  could 
not  go  with  the  majority  of  the  House  of  Assembly. 
(Hear,  hear  !)  Yes,  he  would  declare  it  would  be  the  most 
iniquitous  system  for  this  country  to  be  governed  by  the 
majority  of  the  Assembly,  and  much  worse  than  our 
present  system  was  represented  to  be  by  those  gentlemen. 
Why,  they  would  turn  out  every  officer  who  was^  not  of 
their  party  ;  and  yet  this  was  the  system  they  wished  to 
introduce  into  this  country.  Such  was  not  the  practice  of 
the  present  Government  ;  th€  records  showed  that  all  the 
patronage  was  not  bestowed  on  one  side,  although  the  hon. 
gentleman  from  Lennox  and  Addington  had  asserted  it 
was.  He  complains  of  the  appointment  of  some  young 
gentleman,  a  Mr.  Beeston,  to  the  office  of  Collector,  and 
says  that  the  Government  should  act  impartially,  and  the 
fittest  men  should  always  be  selected  to  fill  office.  Was 
that  the  course  pursued  by  the  majority  of  that  House,  of 
which  that  hon.  gentleman  claims  the  honor  of  being  the 
leader  ?  It  was  not  ;  for  instance,  that  hon.  gentleman  had 
received  no  less  than  three  appointments  this  Session,  from 
a  majority  of  the  House  : — 1st.  A  Commissioner  with  Mr. 
Bidwell,  to  treat  with  Commissioners  on  the  part  of  Lower 
Canada,  on  all  subjects  connected  with  this  Province. 
2d.  To  sell  the  Stock  and  arrange  all  the  affairs  of  the 
Welland  Canal.  3d.  For  disposing  of  the  School  Lands  ; 
and  each  appointment  to  the  tune  of  $4  per  day.  And  was 
he  the  fittest  man  in  Upper  Canada  to  discharge  the  duties 
of  those  several  offices  ?  He  (Mr.  McNab)  supposed  the 
majority  of  the  House  intended  to  commit  the  affairs  of 
the  Welland  Canal  to  his  holy  and  safe  keeping,  in  conse- 
quence of  the  friendly  feeling  he  had  uniformly  shown 
towards  that  great  work.  As  to  the  Government  confining 
their  appointments  altogether  to  persons  of  one  class  of 
politics  in  the  country,  it  was  not  true  ;  the  opposition 
benches  on  the  floor  of  the  House  gave  a  flat  contradiction 
to     the     assertion.     The     hon.     gentleman     himself     was    a 
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Justice  of  the  Peace,— it  was  true,  he  did  not  hold  very 
high  rank  in  the  Militia,  but  whose  fault  was  that  ?  He 
(Mr.  McNab)  was  sure  it  must  be  fresh  in  the  recollection 
of  many  hon.  members,  the  reasons  assigned  by  that  hon. 
member,  for  retiring  from  the  service.  According  to  his 
own  statement,  he  had  the  honor  of  holding  the  rank  of 
Corporal  in  the  Militia,  and  was  one  of  the  gallant  band 
who  made  such  an  admirable  retreat  before  a  shot  was 
fired,  after  marching  many  miles  to  take  the  Brig  Oneida, 
and  immediately  after  retired  from  the  service  ;  con- 
sequently his  promotion  was  stopped,  and  thus  was  His 
Majesty  deprived  of  the  Military  services  of  the  hon.  and 
gallant  Corporal.  The  hon.  member  for  Dundas  (Mr. 
Shaver)  was  also  made  a  Magistrate,  and  also  held  the 
commission  of  Captain  of  Dragoons  ;  and  was  not  he  a 
thorough-going  Reformer  f  And  was  he  the  fittest  man  in 
all  the  county  of  Dundas  to  be  a  Justice  of  the  Peace,  and 
Captain  of  Dragoons  ?  His  hon.  colleague  was  a  Justice 
of  the  Peace — Mr.  Chisholm  was  also  a  Justice  of  the 
Peace  and  Colonel  of  Militia.  Dr.  Bruce  had  also  accepted 
the  appointment  of  Coroner  since  he  had  been  in  Parlia- 
ment,— ^in  fact,  said  Mr.  McN.  there  is  scarcely  one  of  the 
gallant  band  of  Reformers  that  are  now  before  me,  who 
does  not  hold  some  situation  under  the  Government.  In 
addition  to  which,  they  have  all  been  well  provided  for  by 
the  majority  of  this  House.  No  less  than  eight  members 
of  the  opposition  were,  by  their  own  votes,  and  those  who 
act  with  them,  appointed  in  one  batch.  Commissioners  at 
$4  per  day.  Even  the  hon.  and  learned  Doctor  (Morrison) 
opposite  had  accepted  an  office  during  the  present  Session 
from  the  Government  he  is  forever  abusing.  He  hoped  the 
hon.  and  learned  gentleman  would  not  get  into  a  passion 
with  him  for  mentioning  his  name,  at  least  not  such  a 
passion  as  he  saw  him  in,  in  the  Methodist  Committere 
Room — he  referred  to  the  gentleman  who  sat  all  Good 
Friday,  trying  the  Methodists  ;  had  not  he  taken  office 
under  the  Government  ?  Yes,  he  had,  he  was  a  member  of 
the  Medical  Board,  appointed  by  Sir  F.  B.  Head,  as  that 
hon.  and  learned  gentleman  says,  without  the  advice  of 
the  Council.  And  with  all  the  boasted  independence  of  the 
majority,  they  were  continually  applying  for  every  little 
office  that  became  vacant  in  their  own  part  of  the  country, 
while  they  were  pla\nng  into  each  other's  hands  in  the  way 
of  appointments  in  that  House.  It  was  truly  ridiculous 
to  hear  hon.  members  abusing  the  Government  for  not 
appointing  persons  to  office  who  were  unfit  to  discharge 
the  duties  required  of  them,— while  the  Journals  of  the 
House  showed  that  with  the  exception  of  one  or  two, 
every    member     on     the     opposition,    had     either     obtained 
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appointments  from  the  Government  or  fron^  the  House,  and 
some  of  them  three  and  four  situations  ;  for  instance 
appointing  the  hon.  member  for  Halton,  Mr.  Durand,  a 
Commissioner  to  sell  the  School  Lands,  and  at  $4  per  day, 
when  it  is  a  notorious  fact,  there  is  not  a-  foot  of  School 
Lands  in  the  Gore  District,  and  he  knowing  this,  and 
voting  for  his  own  appointment. 

There  were  some  more  of  the  proceedings  of  the  party 
relative  to  this  matter  which  ought  to  be  exposed.  When 
the  documents  came  down  to  the  House,  he  moved  to  print 
5,000  copies  of  them  that  they  might  be  sent  forth  to  the 
country  ;  but  the  learned  Mayor  and  others  opposed  and 
defeated  the  motion  ;  while  they  prepared  a  petition,  sent 
it  forth  to  the  country,  got  a  few  signatures  to  it,  and 
when  it  came  back,  they  say,  "Here  is  an  expression  of 
public  opinion."  That  was  what  he  (Mr.  McNab)  called 
begging  the  question.  They  ask  the  people,  "If  we  oppose 
the  Governor,  stop  the  supplies,  bring  the  government  into 
embarrassment,  and  throw  every  thing  into  confusion,  will 
you  support  us  at  the  next  election  ?"  And  these  petitions 
they  call  a  spontaneous  expression  of  public  opinion. 
Here  is  the  document,  which  I  will  read  to  you  :  it  is 
signed  "William  Lyon  Mackenzie,  a  gentleman  whom  I 
suppose  you  have  heard  of.  (Laughter.)  (The  hon.  gentle- 
man read  from  the  circular  letter  which  accompanied  the 
petition,  and  then  from  the  language  of  His  Excellency  in 
answer  to  addresses,  and  asked — )  Is  that  like  the  lang- 
uage ascribed  to  him  in  this  circular  ?  And  yet  you  hear 
his  Excellency  accused  of  "garbling"  when  a  clerical,  error 
happened  in  leaving  out  the  word  'these'  in  the  extract 
from  the  King's  Instructions  ;  and  this  too  by  men  who 
had  the  face  to  send  forth  such  perverted  language  as  an 
exposition  of  his  sentiments.     (Hear,  hear  !) 

Was  not  the  Governor  sworn  to  uphold  the  British 
constitution  in  this  Province  ?  And  if  his  Executive 
council  should  take  a  different  view  of  matters,  and  give 
him  such  advice  as  would,  if  followed,  lead  to  the  over- 
throw of  British  supremacy  in  the  country,  was  he  not 
bound  to  dismiss  them,  whether  they  were  approved  of  by 
the  majority  of  the  Assembly  or  not  ?  Was  a  system 
which  had  been  acted  upon  for  fifty ,  years  to  be  abandoned 
for  the  mere  opinion  of  Mr.  Attorney  Baldwin  or  John 
Rolph  ?  (Hear  him  !)  And  because  his  Excellency  was 
pleased  to  accept  of  their  resignations  would  any  man 
think  the  less  of  him  ?  or  would  he  do  so  even  if  Sir 
Francis  Head  had  expelled  from  his  councils  men  who  had 
signed  a  document  which  was  a  libel  upon  the  people  of 
Upper  Canada,  and  which  contained  doctrines  destructive 
of  our  connexion    with     the    Parent   State  ?      The    Report 
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States  that  his  Excellency  said,  if  the  council  would  retire 
from  their  principles  he  would  keep  them  in  his  service, 
and  that  such  declarations  are  calculated  to  corrupt  the 
public  morals.  The  expression  of  his  Excellency  on  that 
subject  was  merely  the  usual  hint  to  resign  ;  but  what  did 
the  council  say  f  At  the  conclusion  of  their  document  to 
the  Governor  they  pray,  that  if  their  proposal  is  not 
acceded  to,  they  may  be  allowed  to  disabuse  the  public 
mind.  They  were  quite  willing  to  settle  the  matter  with 
their  consciences,  and  continue  in  the  council,  if  they  could 
be  allowed  to  publish  to  all  Upper  Canada  the  secrets  of 
the  Executive  Council.  But  no,  his  Excellency  tells  them 
he  does  not   want  such  men  for  his   confidtntial  advisers. 

Honourable  members  on  the  opposite  side  talked  a  great 
deal  about  the  Everlasting  Salary  Bill,  as  they  called  it. 
He  voted  for  that  bill,  and  counted  it  one  of  the  best 
public  actions  of  his  life.  (Hear,  hear  !)  It  was  well  for 
Upper  Canada  that  that  bill  was  passed  ;  for,  if  it  was 
not,  they  would  now  be  able  to  accomplish  their  object. 
They  would  be  able  to  dismiss  the  judges  and  all  the 
public  officer.";,  at  any  time,  and  would  vote  no  salary  to 
the  Governor  if  he  did  not  see  proper  to  appoint  Doctor 
Morrison,  Peter  Perry,  &c.  to  office,  and  make  William 
Lyon  McKenzie  postmaster-General.  (Laughter.)  \Miat 
were  the  salaries  voted  by  that  bill  ?  In  the  first  place, 
there  was  the  salary  of  the  Governor,  £2000,  should  not 
that  be  paid  ?  Then,  there  was  the  salary  of  the  Chief 
Justice  £1250  ;  should  he  not  be  paid  ?  and  was  not  the 
present  Chief  Justice  an  honour  to  Upper  Canada  ? — the 
son  of  one  of  those  U.  E.  Loyalists  about  whom  so  much 
had  been  said  in  that  house, — the  descendant  of  a  gallant 
officer,  and  who,  with  many  other  officers  of  that  distin- 
guished regiment,  after  fighting  during  the  whole  of  the 
Revolutionary  War,  came  and  settled  with  their  Colonel 
the  late  General  Simcoe,  in  this  country.  Two  judges, 
£1000  each.  The  Attorney  General  £300.  Should  not  he 
have  a  salary  .'  was  not  that  office  necessary  ?  The 
Solicitor  General  £200  ;  and  five  Executive  Councillors 
£100  each.  That  was  the  sum  total  of  the  everlasting 
Salary  Bill  about  which  so  much  had  been  said  ;  and  he 
must  say  again,  that  he  thought  making  the  salaries  of 
those  officers  permanent  was  the  best  thing  ever  done  for 
Upper  Canada.  Talk  about  the  extravagance  of  the 
Government  when  the  contingent  account  of  the  House  of 
Assembly  this  year  was  between  £9,000  and  £10,000— 
more  than  is  required  for  the  support  of  the  whole  govern- 
ment of  the  colony.  (Hear,  hear  !)  A  great  deal  had  been 
said  about  the  terms  upon  which  the  three  new  councillors 
took  office  :  but  the  note  from  the  Governor  to  them  said. 
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"I  shall  rely  on  your  g^iving  me  your  unbiassed  opinion  on 
all  subjects  respecting  which  I  may  feel  it  advisable  to 
require  it."  If  he  practised  any  deception  upon  them,  why 
did  they  not  return  the  note  at  once  and  require 
explanation  immediately  when  copies  of  it  were  read  in  the 
House  of  Assembly  and  Legislative  Council  ?  Did  they 
not  authorise  the  Speaker  in  this  House,  and  the  hon. 
Captain  Baldwin  in  the  Legislative  Council,  to  read  this 
note,  for  the  express  purpose  of  informing  the  Legislature 
and  the  Country  of  the  terms  on  which  they  accepted 
office  ?  It  might  be  that  Mr.  Baldwin  had  some  wisdom, 
and  Mr.  Rolph  a  great  deal  of  cunning,  and  they  knew  his 
Excellency  was  a  stranger  in  the  country,  that  there  was  a 
great  deal  of  business,  and  they  thought  he  would  need 
them  and  would  keep  them  on  their  own  terms.  But  they 
found  their  mistake,  for  he  no  sooner  saw  the  document 
they  presented  him  than  he  bowed  them  out  of  office.  And 
he  (Mr.  McNab)  did  think,  if  his  Excellency  had  acceded  to 
their  views  he  should  have  lost  his  head  for  it.  They 
found  no  fault  with  the  note  explaining  the  terms  on  which 
they  took  office,  but  went  to  the  Council  Chamber,  and 
drew  up  the  declaration  which  caused  their  dismissal  ;,  and 
he  believed  they  would  give  half  what  they  were  worth  if 
they  could  recal  it  and  go  back  to  the  Council  again. 

The  hon.  member  for  Lennox  and  Addington  says  the 
Governor  has  power  to  declare  war.  That  was  new 
doctrine  ;  at  least  he  never  heard  before  that  a  Lieutenant 
Governor  of  a  colony  had  the  power  of  making  war.  That 
hon.  gentleman  and  those  who  act  with  him  will  find  war 
enough  when  they  go  back  to  their  constituents,  for  he 
(Mr.  McN.)  was  persuaded  the  document  they  had  brought 
forward  would  not  go  down  with  the  country,  but  they 
would  be  told  by  the  people,  "You  have  brought  yourselves 
into  collision  with  the  Governor,  you  have  stopt  the 
supplies  and  thereby  deranged  the  affairs  of  the  govern- 
ment, retarded  the  improvement  of  the  country,  and  injured 
the  public  credit  abroad  ;  that  is  not  the  way  to  advance 
the  interests  of  this  Province,  and  you  are  not  the  men  to 
be  entrusted  with  them."  Let  it  be  known  that  this 
Radical  Parliament  was  the  first  in  the  history  of  the 
country  to  .stop  the  Supplies.  When  Mr.  Hume  proposed 
such  a  thing  in  the  House  of  Commons  it  was  denounced 
as  a  revolutionary  project  and  was  scouted  at  once.  The 
hon.  member  for  Lennox  and  Addington  talks  a  great  deal 
about  the  language  of  the  Governor  ;  but  what  sort  of 
language  did  he  make  use  of  about  the  head  of  the  Govern- 
ment to-day  ?  Such  I  am  sure  as  the  people  of  Upper 
Canada  will  not  approve  of.  He  ^Mr.  McN.)  feared,  when 
he  came   into    the    House  in   the    morning,   he    would     find 
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difficulty  in  meeting  the  arguments  which  would  be  brought 
forward  on  the  other  side  ;  but  he  did  not  feel  so  now  ; 
they  had  brought  forth  nothing  Kke  argument  to  show  that 
the  Executive  Council  should  be  responsible  to  the  people. 
Governor  Simcoe,  and  all  from  his  time  to  the  present, 
had  followed  the  same  practice  with  regard  to  taking  the 
advice  of  their  council  ;  and  he  was  i)ersuaded  the  people 
would  not  approve  of  the  present  measures.  No  Radical 
Parliament  would  ever  die  a  natural  death  in  Upper 
Canada  ;  the  last  one  sat  only  two  years,  and  it  was 
called  the  Long  Parliament,  and  it  was  not  very  probable 
thf  present  one  would  sit  much   longer. 

Having  said  so  much  in  reply  to  hon.  members  on  the 
other  side  who  had  spoken  before  him,  he  would  now  pro- 
ceed to  the  main  question. 

It  was  difficult  to  conceive  what  object  the  Executive 
Council  had  in  view  when  they  made  their  representation, 
or  rather  it  was  difficult  to  conceive  how  the  real  bearing 
and  effect  of  the  representation  could  have  escaped  them, 
for  he  would  be  unwilling  to  charge  the  whole  of  them 
with  having  made  it  knowingly.  It  opens^  with  an  almost 
express  declaration  of  the  truth  of  a  variety  of  statements, 
which,  although  zealously  asserted  and  put  forth  by  a 
particular  political  party,  have  been  denied  with  equal 
zeal  and  more  truth  by  their  opponents.  These  assertions 
too  reflect  strongly  on  the  administration  of  the  govern- 
ment in  former  times,  and  therefore  came  with  a 
peculiarly  ill  grace  from  the  heads  of  departments.  For 
example,  they  assume  as  the  proper  construction  of  the 
opinion  expressed  by  lord  Glenelg,  that  the  condition  of 
the  province  is  "unhappy"  ;  they  attribute  it  to  an 
"unconstitutional  abridgement"  of  their  duties.  They 
assert  an  "established  opinion"  in  the  countr\-  on  the 
subject,  infer  a  state  of  discontent  when  they  speak  of 
contentment  being  "restored",  and  treat  the  public  mind 
as  in  a  state  of  excitement  bordering  on  revolution,  which 
cannot  be  prevented  unless  "the  system  of  local  government 
is  altered  and  conducted  according  to  the  true  spirit  and 
meaning  of  the  con.stitutional  act"  ;  the  whole  forming  a 
running  commentary  on  the  seventh  report  of  the 
committee  of  grievances,  admitting  its  truth  in  some 
important  particulars,  and  falsifying  in  spirit  and  almost 
in  letter  the  address  of  the  Legislative  Council  in  reply  to 
lord  Goderich's  celebrated  despatch,  to  which  three,  if  not 
four,   of  the  very   Executive  Councillors  expressly   assented. 

The  representation  may  be  examined  under  two  heads, — 
the  matter  and  the  manner  :  1st.  The  Executive  Council 
claim  as  a  constitutional  right,  or  rather  as  a  duty 
imposed  on  them  bv  the  constitution,   and  which  thev  have 
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taken  an  oath  to  discharge,  to  advise  the  King's  represen- 
tative on  the  affairs  of  the  province  generally,  i.e.  to 
have  all  the  affairs  of  the  province  submitted  to  them  for 
their  advice,  without  reservation.  This  claim  is  founded 
upon  the  language  of  the  31st  Geo.  3d,  which  speaks  in 
one  or  more  clauses  of  such  Executive  Council  as  shall  be 
appointed  for  the  affairs  of  this  province  ;  and  it  is 
inferred,  that  because  they  are  so  appointed  for  the  affairs, 
&c.,  and  because  only  some  particulars  are  fixed  in  which 
their  concurrence  is  necessary,  the  consequence  is  that  their 
advice  must  be  taken  on  all  affairs,  though  their  concur- 
rence to  particular  acts  only  is  required.  This  seems  a 
forced  construotion  even  upon  the  words  of  the  act,  still 
more  so  when  other  considerations  are  adverted  to. 
Would  it  have  hfien  such  a  violation  of  the  31st  Geo.  3d, 
as  to  have  prevented  the  affairs  of  the  province  from  being 
carried  on,  if  no  Executive  Council  had  ever  been  appointed; 
or  if  one  had  been  appointed  limited  to  the  particular 
matters  mentioned  in  that  statute  ?  In  other  words,  is 
the  Executive  Council  so  integral  and  necessary  a  part  of 
the  government,  that  the  government  can  have  no  existence 
without  it  ?  He  should  find  it  very  difficult  to  assent  to 
the  affirmative  of  such  a  proposition,  and  however  impolitic 
he  might  deem  such  a  course,  and  however  he  might 
condemn  it,  he  was  not  prepared  to  say,  that  the  public 
business  (with  the  particular  exceptions  adverted  to) 
might  not  be  legally  and  constitutionally  carried  on, 
though  there  were  no  Executive  Council.  If,  otherwise, 
there  must  be  a  species  of  interregnum,  on  the  resignation 
of  the  Council,  and  a  cessation  of  business  till  its 
reorganization  not  required  by  any  constitutional  principle, 
and  occasioning  an  uncalled  for  inconvenience  to  the  public 
service.  The  appointment  of  the  Council  rests  entirely 
with  the  Sovereign  ;  he  appoints  what  number  he  pleases, 
and  dismisses  them  at  pleasure,  although,  to  use  the  terms 
of  the  statute,  they  are  appointed  for  the  affairs  of  the 
province.  He  could  not  deduce  from  that  expression  any 
thing  directory  on  the  part  of  the  legislature,  as  to  the 
nature  of  the  appointment  or  of  the  rights  or  duties  of 
the  Executive  Council.  They  are  not,  either  as  individuals 
or  as  a  body,  responsible  for  the  advice  they  give,  and  it 
cannot  therefore  be  necessary,  as  a  constitutional  principle, 
that  their  advice  should  be  taken,  with  a  view  to  hold 
them  responsible  to  the  public  for  the  measures  which  the 
government  adopts.  To  understand  the  question  thor- 
oughly, it  was  necessary  to  analyze  the  office  of  Lt. 
Governor,  The  portions  of  the  kingly  prerogative,  which 
is  d'elegated,  to  him,  are  to  be  administered  by  him  under 
his  personal  responsibility  ;    he  is  to  obey  such  instructions 
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as  he  may  receive  from  the  home  government,  or  in  the 
exercise  of  a  sound  discretion  in  matters  on  which  he  is 
called  upon  to  decide,  without  reference  to  that  govern- 
ment. In  the  mere  exercise  of  the  prerogative,  the 
X)erformance  of  those  acts  which  the  Crown  alone  can 
perform,  he  stands  in  the  place  of  the  Sovereign  ;  but  for 
the  propriety  of  the  course  he  may  take  in  any  such  act, 
he  remains  personally  and  individually  responsible,  not  in 
this  province,  by  reason  of  the  nature  of  his  office,  but  to 
the  King's  government,  and  to  the  British  parliament  :  the 
one  of  which  may  dismiss  him,  the  other  impeach  him. 
Although  therefore  clothed  with  executive  functions,  he 
exercises  them  as  a  minister,  subject  to  the  same  respon- 
sibilities as  the  ministry  at  home.  This  responsibility  is 
in  its  nature  indivisible  ;  whatever  acts  are  done  must  be 
viewed  as  done  by  him  alone.  The  Lieutenant  Governor 
requires  the  concurrence  of  the  Executive  Council  in  certain 
points,  and  he  has  the  right  of  applving  for  their  advice 
on  any  other  affairs  he  may  deem  adWsable.  To  give  him 
this  right  they  are  constituted  a  council  for  the  affairs  of 
the  province,  in  order  that  he  may  advise  with  them, 
whenever  any  subject  presents  itself  rendering  such  advice 
desirable.  The  very  limitation  of  the  advice  of  the 
Executive  Council  to  certain  specified  cases,  would  appear 
to  negative  the  necessity  of  their  advice  on  other  occasions, 
while  their  being  an  Executive  Council  for  the  affairs  of 
the  province  renders  them  liable  to  be  called  upon  for  their 
advice  as  often  as  the  Lieutenant  Governor  may  require 
it.  Such  was  the  construction  put  on  the  31st  Geo.  3d, 
by  the  ministry  by  whom  the  act  was  carried  through  the 
British  Parliament,  and  such  construction  had  uniformly 
prevailed   to  the  present  day. 

In  the  consideration  of  this  question,  it  must  be 
carefully  borne  in  mind,  that  we  are  construing  a  law 
that  exists,  and  not  enquiring  into  the  policy  of  forming 
an  Executive  Council  on  other  principles.  Arguments 
drawn  from  any  supposed  advantages  that  would  result 
from  converting  the  Executive  Council  into  an  administra- 
tion of  individuals  holding  office  in  the  colony,  liable  to 
lose  their  offices  when  the  policy  they  pursue  is  not 
acceptable  to  the  majority  of  the  House  of  Assembly,  are 
foreign  to  a  proper  consideration  of  the  question  that  now 
arises.  Upon  that  point  he  should  only  remark,  that 
such  a  scheme  seemed  rather  difficult  to  reconcile  with  the 
relation  of  colony  and  parent  state,  and  that  it  would 
seem  rather  unjust  that  the  members  of  the  local  govern- 
ment should  be  responsible  for  the  policy  pursued  here, 
while  that  policy  is  dictated  by  the  home  government  ;  and 
that    unle.^s   the   home    government    has     the   right    of     such 
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dictation,  the  connexion  with  the  mother  country  becomes 
merely  nominal,  extending  in  reality  to  little  more  than 
the  appointment  of  the  Lieut.   Governor. 

Having  thus  far  adverted  to  the  matter  of  the 
conamunication,  a  few  remarks  might  be  offered  on  its 
manner.  The  Council  commenced  by  an  assertion  that  they 
made  their  representation  "impressed  with  the  oath  which 
they  have  taken" — they  argue  that  they  are  in  duty  bound 
to  advise  the  Lieutenant  Governor  on  all  the  affairs  of 
the  province,  and  that  no  affairs  of  the  province  ought  to 
be  withheld  from  their  view,  which  he  presumed  to  mean, 
that  they  felt  impressed  that  they  were  sworn  to  advise 
the  Governor  on  all  the  affairs  of  the  province,  and  could 
not  conform  to  the  spirit  of  their  oath,  unless  all  such 
affairs  were  submitted  to  them.  In  no  other  view  could 
we  justify  them  in  making  so  novel  a  demand  on  the 
Lieut.  Governor,  at  the  moment  when  his  attention  was 
necessarily  much  occupied  with  the  legislature,  and  when, 
from  hfs  being  a  stranger  in  the  province,  he  might  find  it 
useful  to  make  frequent  reference  to  his  Council.  It 
seemed  strange  that,  resting  their  application  on  the 
obligation  of  their  oath,  they  should  conclude  their  repre- 
senta.tion  by  a  prayer,  not  that  they  might  be  allowed  to 
retire,  but  that  they  may  be  allowed  "to  disabuse  the 
public  from  a  misapprehension  of  the  nature  and  extent  of 
the  duties  confided  to  them"  ; — that  is,  to  be  allowed  to 
tell  the  public,  "We  believe  the  duties  of  our  office  require 
us  to  advise  on  ALIj  the  affairs  of  the  province — we  have 
taken  an  oath  to  perform  those  duties— we  are  prevented, 
by  the  course  the  Lieut.  Governor  adopts,  from  discharging 
the  obligation  of  that  oath  ;  but  our  scruples  of  conscience, 
which  impelled  us  to  represent  the  matter  to  the  Lt. 
Governor,  and  to  require  what  we  have  jcquired,  will  be 
removed  if  we  are  allowed  to  let  you  know  the  true  state 
of  the  case.  We  have  no  objection  to  remain  Executive 
Councillors,  although  restrained  in  the  discharge  of  our 
sworn  duties  ;  our  only  objection  is  to  be  thought 
responsible  by  the  public  when  we  are  not  so  in  fact." 
It  was  obvious  there  could  be  but  one  answer  to  such  a 
communication.  He  would  offer  no  remarks  on  the  present 
Council  ;  but  it  must  be  evident,  that  a  new  appointment 
was  rendered  unavoidable,  unless  his  Excellency  had  been 
unwise  enough  to  yield  the  point  in  dispute,  and  while  he 
remained  in  his  own  person  responsible,  to  submit  to  the 
views  and  opinions  of  the  Council  in  the  administration  of 
the  government. 

MR.  McLEAN  remarked,  that  the  Report  under 
consideration  contained  104  pages,  and,  owing  to  the 
shortness   of  the    time     since  it     was   brought    in     by     the 
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Committee,  little  opportunity  had  been  afforded  for  hon. 
members  not  in  the  secrets  of  the  committee-room  to 
become  acquainted  with  its  contents.  That,  however,  was 
not  of  much  consequence,  for  the  very  principle  avowed 
by  the  framers  of  it  during  this  discussion,  as  being  the 
foundation  of  the  Report,  was  quite  sufficient  to  cause  its 
rejection  by  every  loyal  and  patriotic  man.  That  principle 
was,  "responsible  government."  Perhaps  he  did  not 
properly  understand  Mhat  was  meant  by  a  responsible 
government  ;  but  he  took  it  for  granted  that  it  meant  a 
government  responsible  to  the  House  of  Assembly.  Now, 
he  would  like  to  ask  hon.  members  who  seemed  so  anxious 
to  have  a  responsible  government,  as  they  call  it,  if  they 
were  to  form  an  Executive  Council  responsible  to  the 
House  of  Assembly,  whether  its  members  could  retain  their 
situation  ?  Surely  they  could  not  ;  nor  had  he  any  idea 
that  any  one  of  the  gentlemen  who  were  called  Reformers, 
and  who  were  appointed  to  the  Executive  Council,  ever 
thought  of  being  responsible  to  that  House.  It  was 
practically  impossible  that  such  responsibility  could  exist  ; 
for,  being  consulted  upon  all  affairs  of  the  Crown,  and 
being  responsible  to  the  House  of  Assembly  for  the  advice 
which  they  gave,  they  would  acquire  such  power  and 
control  over  the  Governor  as  was  altogether  inconsistent 
with  the  proper  subjection  of  the  government  of  this 
Province  to  that  authority  of  the  Mother  Country  which 
must  be  necessarily  maintained  by  every  Parent  State  over 
its  Colonies.  Xotwithstanding  all  that  had  been  heard  of 
the  grievances  of  the  country  and  the  means  of  redressing 
them,  it  was  now  avowed  that  nothing  would  satisfy  the 
majority  of  that  house  but  what  they  call  a  responsible 
Government  ; — that  is  a  government  responsible  to  the 
Hoirse  of  Assembly  of  Upper  Canada,  but  not  to  Great 
Britain.  But-  the  very  moment  we  establish  that  doctrine 
in  practice,  we  are  free  from  the  Mother  Country.  If  it 
was  the  wish  of  the  majority  of  that  house  to  separate 
this  Province  from  the  fostering  care  and  protecting  power 
of  that  countrj-,  or  from  what  they  ungratefully  called  her 
"baneful  domination,"  let  them  adopt  that  Report.  But 
they  might  rest  assured  that  the  people  of  this  country  had 
eyes  and  ears, — they  could  read  and  understand,  and  they 
would  discriminate  between  those  who  were  actuated  by 
patriotic  motives  and  those  who  were  only  the  demagogues 
of  the  hour,  (hear,  hear  !)  whose  element  was  agitation, 
but  who  had  no  sincere  desire  to  remedy  the  real  grievances 
of  the  country.  (Hear,  hear.)  Yes,  hear  ;  he  hoped  the 
people  would  hear  and  understand.  He  was  not  in  that 
house  to  court  the  populatity  which  was  gained  without 
merit    and   lost   without    a   crime  ;   but   he   trusted  that     so 
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long  as  he  had  the  honour  of  a  seat  in  it,  he  would 
fearlessly  advocate  those  measures  which  he  considered 
were  for  the  interest  of  the  country  to  be  adopted,  and  as 
fearlessly  oppose  all  others  of  a  contrary  tendency,  how- 
ever speciously  they  were  put  forth. 

The  discussion  of  this  question,  it  was  said,  was  forced 
upon  the  house  by  His  Excellency  the  Lieutenant  Governor. 
He  (Mr.  McL.)  would  like  to  know  how  he  had  done  it. 
He  came  to  this  Province  an  entire  stranger,  and,  as  he 
said,  unconnected  with  the  political  differences  of  the 
country  ;  and  what  interest  could  he  have  in  agitating 
such  a  question  ?  He  came  here  a  professed  Reformer,  he 
was  even  called  a  "Reformer  of  the  first  water"  by  those 
very  persons  who  now  seemed  to  think  they  could  not  find 
epithets  sufficiently  abusive  by  which  to  designate  him — 
but  the  moment  he  would  not  agree  to  all  their  views  they 
attacked  him  in  the  grossest  manner.  The  Report  stated 
that  the  first  Governor  of  this  Province  was  a  member  of 
the  British  Parliament  when  our  Constitutional  Act  was 
passed,  and  it  greatly  extolled  him  for  his  liberal  and 
patriotic  views  in  regard  to  this  Colony  ;  but  do  we  find 
in  any  of  his  acts,  speeches,  or  proclamations,  one  word 
about  "responsible  government  ?"  Not  one  syllable.  The 
bone  of  contention  seemed  now  to  be  whether  the  Governor 
is  bound  to  consult  the  Council  upon  all  affairs  of  the 
Colony  ;  but  the  very  first  act  of  Governor  Simcoe,  whom 
the  hon.  member  for  Lennox  and  Addington  holds  up  as 
a  pattern  to  all  other  Governors,  namely,  the  division  of 
the  Province  into  Districts,  was  evidently  done  without 
the  advice  of  the  Executive  Council  ;  as  the  Proclamation 
on  that  subject  says  not  one  word  of  its  being  done  with 
their  advice  and  consent.  And  the  very  first  act  he 
perforrned,  when  the  first  Parliament  met,  was  to  appoint 
a  Speaker  of  the  Legislative  Council,  which  was  also  done 
without  the  advice  of  the  Executive  Council.  How,  then, 
could  hon.  members  stand  up  and  say  that  the  Governor 
was  bound  to  consult  them  on  all  affairs,  when  such  was 
not  Governor  Simcoe's  practice,  and  when  the  very  Act 
under  which  we  live  only  requires  him  to  do  so  on  two  or 
three  occasions  ?  The  moment  you  declare  that  he, 
through  his  Executive  Council,  is  amenable  to  this  House, 
that  very  moment  you  declare  the  Mother  Country  has 
nothing  to  do  with  us.  He  is  appointed  by  His  Majesty 
as  one  of  his  Ministers,  and  he  has  a  painful  duty  to 
perform  for  which  he  is  accountable  to  his  Sovereign. 
But  hon.  gentlemen  on  the  opposition  say,  "Shall  we  have 
a  Governor  who  is  only  responsible  to  Downing  Street, 
4,000  miles  distant  ?"  Sir,  (said  Mr.  McLean)  I  look 
upon  all  such  expressions  as  that  to  be  tantamount    to    a 
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declaration  of  a  wish  for  independence  from  the  Mother 
Country,  and  they  show  but  too  clearly  that  the  persons 
who  make  use  of  them  are  tired  of  the  connexion  ?  (Hear, 
hear.)  To  be  sure  they  do  not  come  out  and  say  so 
plainly,  for  they  well  know  there  is  too  strong  an  attach- 
ment to  that  country  by  the  people  of  this  Province  to 
tolerate  it  ;  and  therefore  they  insidiously  instil,  under 
specious  names,  the  poison  of  their  principles  into  their 
unsuspicious  minds  ;  thus  endeavouring  to  destroy  their 
confidence  in  the  justice  of  the  Government  of  Great 
Britain  towards  them,  and  render  them  discontented  with 
their  present  colonial  condition.  (Hear  !)  While  they 
thus  industriously  labour  to  agitate  this  country,  they  are 
not  idle  in  forwarding  the  same  designs  with  the  Govern- 
ment at  home,  by  endeavouring  to  create  distrust  of  the 
loyalty  of  the  people  of  this  Province.  Address  after 
address,  and  representation  after  representation,  and 
grievance  report  after  grievance  report,  embracing  "every 
imaginable  topic  of  complaint,"  are  sent  home,  which  must 
produce  a  very  unfavourable  impression  respecting  the 
people  of  this  Colony.  And  it  is  to  be  feared,  if  they 
continue  crying  "grievance,  grievance,  grievance  !"  that, 
like  the  boy  who  cried  "wolf",  they  will  not  be  heeded 
when  there  is  some  real  grievance  to  complain  of,  and  then 
their  object  will  be  accomplished.  He  held  it  to  be  the 
duty  of  e^-er\'  good  subject  to  inculcate  peace,  and  do  all 
he  could  for  the  good  government  of  the  country  ;  but  he 
would  ask,  was  it  consistent  with  the  duty  they  owed  to 
the  Government  to  be  crying  out  "grievance"  continually  ? 
Or,  was  it  a  duty  the  members  of  that  House  owed  to 
their  constituents,  to  get  up  petitions  in  the  House  and 
send  them  out  to  the  countrj',  asking  the  people  to  sign 
them  ?  Would  it  not  be  better  to  leave  it  to  the  good 
sense  of  the  people  to  petition  them  when  they  saw  a 
necessity  for  so  doing  ?  But  no,  they  could  not  wait  for 
that,  but  sent  out  petitions  calling, — yes,  actually  calling 
on  the  people  to  sign  them. 

In  further  discussing  this  question  he  would  remark, 
that  the  very  next  clause  of  the  Constitutional  Act  to 
that  on  which  they  found  their  claim  that  the  Council 
should  be  consulted  upon  all  occasions,  says  that  the 
Governor  shall  do  certain  acts  without  their  advice — 
present  an  incumbent  to  such  rectories  as  were  established 
with  the  advice  of  the  Council.  But  what  does  all  this 
agitation  amount  to  ?  Just  to  this  :  the  late  Executive 
Council  claim  to  be  consulted  on  all  the  affairs  of  the 
Province  ;  the  Governor  says,  "Xo,  gentlemen,  I  am  sent 
here  by  the  King  with  particular  instructions  for  the 
government   of  the   Colon v — T  will   consult   vou   whenever    I 
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think  it  necessary  ;  and  if  you  claim  to  be  consulted  upon 
all  occasions  as  a  matter  of  right,  you  must  give  up  such 
opinions  or  leave  my  Council."  This  was  just  the  whole 
matter.  Was  there  any  thing  new  or  extraordinary  in  His 
Excellency's  conduct  ?  No  one  could  say  so  with  truth  ; 
but,  on  the  contrary,  he  had  acted  in  conformity  with  the 
view  taken  of  the  matter  by  the  Act  and  all  who  adminis- 
tered it.  But,  because  certain  individuals  had  expressed 
different  views,  the  house  was  called  upon  to  take  such 
measures  as  never  were  taken  on  any  question  in  this 
country — to  adopt  the  Report  and  stop  the  supplies. 
Would  the  people  support  the  majority  in  this  course  ? 
No,  they  have  had  too  much  opportunity  of  judging  of  the 
acts  and  disposition  of  that  majority  already  ;  and  if  this 
resolution  was  adopted,  they  would  ask,  "what  good  is 
to  result  from  it  ?  why  is  the  public  bu.S'iness  stopped  ?" 
They  would  be  told  in  answer,  "We  want  to  get  a  res- 
ponsible government."  Then  they  would  ask,  "What  do 
you  mean  by  a  responsible  government  ?  must  not  the 
Governor  be  responsible  to  the  King  1"  What  would 
those  gentlemen  reply  to  such  a  question  I  He  was 
inclined  to  believe  they  would  find  more  difficulty  in 
satisfying  the  people  even  with  regard  to  that  plausible 
term,  I'esponsible  government,  than  they  anticipated  ;  for 
they  would  find  themselves  mistaken  if  they  imagined  that 
the  great  bulk  of  the  people  had  not  sufficient  understand- 
ing to  know  that  a  responsible  government,  in  the  sense 
in  which  they  meant  it,  was  inconsistent  with  a  state  of 
Colonial  relationship  ;  and  they  were  not  yet  prepared  to 
throw  off  their  allegiance,  and  break  the  connexion  which 
subsists  between  this  Colony  and  the  mother  country. 
He  did  not  believe  the  country  would  support  them  in 
these  measures.  He  had  not  much  time  to  look  over  the 
Report,  but,  from  what  he  had  seen  of  it,  he  would  say, 
that  he  never  saw  so  disgraceful  a  public  document 
emanate  from  any  public  body.  (Hear,  hear'.!)  He  would, 
however,  warn  hon.  gentlemen  that  the  people  would  not 
be  cajoled  and  bamboozled  by  abusive  language  instead  of 
argument.  The  hon.  member  for  Lennox  and  Addington 
said  that  so  much  precaution  was  taken  in  the  Council  to 
keep  their  representation  secret,  that  the  junior  clerks 
were  sworn  to  secrecy.  Well,  he  (Mr.  McLean)  would 
like  to  know  how  the  hon.  gentleman  became  acquainted 
with  that  fact  ;  but  he  would  say  this,  that,  if  any 
member  of  the  Council  administered  such  an  oath,  he  far 
over-stepped  the  line  of  his  duty  and  authority.  ("Show 
it,"  from  Mr.  Perry.)  Show  it,  he  says  ;  why  he  ha? 
just  as  much  right  to  administer  such  an  oath  of  secrecy 
as  any  member  of  the  Council  had,   and   to  do  so  is    con- 
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trary  to  the  statute  against  unlawful  oaths,    (hear.) 

Mr.  Perry,  interrupting, — he  never  said  that  any 
member  of  the  Council  swore  the  clerks.  He  only  said 
they  were  sworn  to  secrecy. 

Mr.  McLean  replied,  well,  how  does  that  help  it  ? — 
(hear,  hear.)  How  dare  they  require  any  other  person  to 
do  what  was  against  the  law  of  the  land  ?  No  other 
person  would  feel  it  necessary  to  do  so  ;  and  by  their 
doing  it  they  proved  themselves  unworthy  of  their 
situation.  Just  as  well  might  that  hon.  member  swear 
any  of  the  copying  clerks  of  thi-s  House  to  keep  any  thing 
secret  he  was  copying  for  him.  It  was  said  Mr.  Baldwin 
did  not  receive  the  note  from  His  Excellency  till  after  the 
new  members  were  sworn  in  :  what  difference  did  that 
circumstance  make  ?  If  they  found  fault  with  the  terms 
of  it  when  they  did  receive  it,  why  did  they  not  at  once 
resign  office  ?  Was  it  to  be  supposed  the  King  would  send 
out  a  Governor  here,  who  was  to  be  accountable  to  him 
for  the  manner  in  which  he  administered  the  Government 
of  the  Colony,  and  bind  him  hand  and  foot  and  deliver  him 
over  to  an  Executive  Council  who  were  to  be  under  the 
control  of  the  House  of  Assembly  ?  What  authority 
would  His  Majesty  then  have  in  the  Colony  f  or  on  what 
principle  of  justice  could  he  hold  the  Governor  responsible 
for  the  administration  of  its  affairs  ?  Such  principles 
were  contradictory  and  inconsistent,  and  would  not  go 
down  with  an  intelligent  and  reflecting  people,  (hear, 
hear.)  Public  opinion  on  the  subject  had  already  been 
shown  from  the  spontaneous  meetings  which  had  been  held 
in  different  parts  of  the  country,  and  the  addresses  which 
had  been  forwarded  to  His  Excellency,  the  signatures  to 
which  he  was  authorized  to  say  amounted  already  to 
5,000,  and  they  were  pouring  in  daily.  A  few  months,  he 
was  convinced,  would  prove  to  the  majority  of  that  house, 
that  they  had  misrepresented  the  feelings  of  the  people  of 
this  country,  who  did  not  desire  a  system  of  responsible 
Government,  or  self  Government,  that  was  inconsistent 
with  their  connexion  with   their  revered  Mother  Country. 

MR.  WELLS  remarked,  that  he  found  great  difficulty 
in  rising  to  address  the  House  after  the  hon.  and  learned 
member  for  Cornwall  ;  but  he  felt  it  to  be  his  duty  to 
express  his  sentiments  on  this  question.  The  ancients  had 
a  custom  of  crowning  their  heroes  with  laurels  at  the  close 
of  any  great  battle  ;  and  in  accordance  with  that  custom 
he  thought  the  people  ought  to  crown  the  hon.  and  learned 
member  at  the  close  of  the  session  for  his  patriotic 
exertions.  He  had  talked  a  great  deal  about  responsible 
government,  and  called  all  who  advocate  this  measure 
demagogues,   whom  the  people  would   .=!purn   from  them     at 
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another  election.  That  hon.  and  learned  gentleman  had, 
to  be  sure,  a  good  opportunity  of  knowing  at  the  last 
election  what  the  country  thought  of  the  men  he  politely 
termed  demagogues,  when  he  was  turned  out  of  the 
representation  of  the  county  of  Stormont  and  had  to  get 
some  few  canal-men  to  put  him  in  for  the  little  village  of 
Cornwall.  Such  remarks  about  public  opinion  came  with  a 
very  bad  grace  from  that  gentleman.  His  Excellency,  he 
says,  came  here  to  make  those  reforms  which  are  required. 
Does  the  hon.  and  learned  gentleman  indeed  admit  that 
there  was  any  abuse  to  reform  ?  Who  ever  heard  him  talk 
of  reform  before,  except  it  was  to  oppose  it  ? 

MR.   McLEAN.    I  did  not    say    so— but    that    he    was 
called  a  reformer. 

MR.  WELLS.  Well,  His  Excellency  says  himself  that 
he  has  come  here  for  the  purpose  of  reform  ;  but  that  hon. 
and  learned  gentleman  says  no  reform  is  necessary,  and 
yet  he  pretends  to  be  a  supporter  of  His  Excellency  ! 
That,  however,  was  just  as  consistent  as  the  rest  of  his 
conduct.  With  regard  to  His  Excellency's  measures  of 
reform,  he  (Mr.  W.)  thought  they  would  amount  to  about 
the  same  thing  as  the  reform  of  the  hon.  and  learned 
member  for  Cornwall.  That  hon.  gentleman  made  a  long 
speech,  containing  a  great  many  bold  assertions  ;  one  of 
which  v/as,  that  Governor  Simcoe  did  not  consult  his 
Executive  Council  in  his  first  act  as  Governor  of  this 
Province.  He  (Mr.  W.)  was  willing  to  admit  that  the 
proclamation  does  not  say  he  did,  but  it  was  for  that 
gentleman  to  prove  he  did  not  consult  his  Council  respect- 
ing the  matter  on  which  it  was  issued.  Such  begging  the 
question  was  the  sign  of  a  bad  cause.  He  says  those  who 
call  themselves  reformers  won't  come  out  and  declare  what 
they  want,  and  insinuates  that  they  want  a  separation 
from  the  mother  country.  Such  assertions  were  a  libel 
upon  the  reformers  of  Upper  Canada  :  and  if  a  separation 
was  desired  by  any  in  this  country,  it  was  by  the  hon. 
and  learned  gentleman's  party.  Look  at  the  Montreal 
Rifle  Corps,— the  "casting  about  in  the  mind's  eye  for  some 
new  state  of  political  existence,"— the  threats  of  those 
high  in  office  that  they  would  resist  the  law  by  physical 
force  when  it  did  not  suit  them,  and  many  otheu  similar 
instances.  And,  indeed,  all  the  acts  of  his  party  have 
done  more  to  bring  the  affairs  of  the  country  into  a  state 
of  confusion,  than  all  the  reformers  ever  did.  (Hear,  hear.) 
Have  they  not  upheld  every  abuse  ?  The  people  have 
declared  that  reform  is  necessary  to  preserve  the  union  of 
the  Empire,  but  he  says  no  reform  is  necessary. 

The  hon.   and  learned   gentleman  from   Hamilton   found 
great   fault   because   the  committee   were   all   from   one   side 
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of  the  house.  But  suppose  two  members  had  been 
appointed  from  the  other  side,  as  he  proposed,  what  could 
they  have  done  against  the  five  others  ?  Xo  doubt  he 
would  like  that  such  persons  should  be  appointed  by  the 
majority  of  the  house  on  their  committees  ;  but  he 
(Mr.  W.)  thought  the  majority  knew  their  own  business, 
and  who  to  appoint  to  transact  it  ; — not  tories,  for  they 
could  not  put  confidence  in  them.  Then  the  hon.  gentleman 
made  a  great  outcry  about  stopping  the  supplies,  and  said 
it  had  not  been  done  in  England  for  a  hundred  years.  Xo 
doubt  he  would  not  like  them  to  be  stopped,  as  he  and 
his  friends  expect  to  be  benefitted  by  them  ;  but  so  long 
as  the  Government  is  administered  contrary  to  the  wishes 
of  a  majority  of  the  House  of  Assembly  and  of  His 
Majesty's  Government,  the  supplies  should  be  stopped, 
whatever  consequences  might  follow.  Lord  Glenelg  says 
in  his  Despatch,  that  they  should  be  withheld  whenever 
the  interests  of  the  country  require  it  ;  and  this  act  of  the 
house  will  be  approved  of  by  all  who  are  not  willing  to 
bow  down  to  the  golden  calf. 

With  regard  to  the  question  of  the  Executive  Council, 
the  first  thing  to  be  considered  was,  does  the  constitution 
appoint  them  ?  and  next,  are  they  to  be  consulted  on  all 
the  affairs  of  the  Province,  or  only  on  a  few  ?  It  is  quite 
foreign  to  the  principles  of  the  constitution,  that  they 
should  be  consulted  only  on  such  matters  as  the  Governor 
pleases.  That  he  believed  would  be  admitted.  He 
considered  it  to  be  the  brightest  gem  in  the  British  Con- 
stitution, that  the  King  was  dependant  on  the  people 
through  the  Cabinet  Council  ;  and  the  constitution  of  this 
country,  as  explained  by  Governor  Simcoe,  required  that 
the  council  should  be  consulted  on  all  the  acts  of  the 
Governor,  and  be  responsible  to  the  House  of  Assembly 
for  the  advice  which  they  gave  ;  and  without  it  the  govern- 
ment was  nothing  but  a  despotism, — the  mere  government 
of  one  man,  who  was  a  stranger  to  the  countrj'.  When 
His  Excellency  first  came  to  the  coimtry  he  admitted  the 
principle  that  a  Ministry  should  govern  the  Province,  for 
he  sent  for  the  hon.  Robert  Baldwin,  and  required  him  to 
name  the  other  members  of  the  Council,  according  to  the 
English  principle  ;  but  he  did  not  carry  it  out  in  practice. 
Why  .should  he  have  been  so  very  particular  in  naming  his 
Council,  if  he  did  not  intend  to  take  their  advice  ?  A 
great  deal  had  been  said  about  those  petitions  ;  but  if  any 
hon.  members  thought  their  constituents  could  be  deceived 
by  the  petitions,  he  knew  it  was  not  the  case  with  his. 
They  speak  as  if  we  were  chucking  the  petitions  down  the 
throats  of  the  people  :  but  when  they  received  them,  they 
were  at  liberty  to  sign  them  or  not,  as  they  pleased.    Not 
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only  a  gi«at  deal  had  been  said  in  that  house  about  not 
printing  the  documents  that  were  referred  to  the  Com- 
mittee, but  some  fellow  down  in  Quebec  had  the  ignorance 
and  impudence  to  propose  a  resolution  at  some  meeting, 
condemning  the  House  of  Assembly  of  Upper  Canada  for 
not  .printing  them.  (Hear  him.)  Let  His  Excellency 
dissolve  the  house,  and  see  if  the  constituency  of  the 
country  will  not  acquit  themselves  nobly,  and  show  him 
that  Britons  were  never  born  to  be  slaves.  (Loud  cries  of 
hear,  hear.)  We  might  derive  a  useful  lesson  from  the 
page  of  history.  In  the  old  Colonies,  now  the  United 
States,  secret  despatches  were  sent  home,  recommending 
measures  contrary  to  the  interes-ts  and  wishes  of  the 
people,  till  they  could  stand  it  no  longer  ;  and  so  it  would 
be  in  this  country  if  the  present  system  was  continued,— 
it  would  result  in  open  rebellion.  It  was  the  duty  of 
members  of  that  house  to  do  all  they  could  for  the  interest 
of  the  country  ;  and  as  he  believed  nothing  else  would 
secure  attention  to  our  complaints  in  England  but  stopping 
the  supplies,  he  would  vote  for  the  resolution. 

THE  SOLICITOR  GENERAL  began  by  observing,  that 
when  this  important  subject  was  referred  to  a  Select 
Committee,  the  house  and  the  country  had  a  right  to 
expect  that  an  able,  statesman-like  and  temperate  report 
would  have  been  made,  containing  intelligible,  if  not 
convincing  arguments,  and  referring  to  authorities  which 
would  at  least  have  the  appearance  of  plausibility,  if  they 
were  not  found  absolutely  conclusive  in  favour  of  the  views 
of  its  framers  : — he  regretted,  however,  to  state  that  in 
these  expectations  the  country  at  least,  if  not  the  house, 
would  be  completely  disappointed.  The  dispassionate  and 
intelligent  reader  of  the  voluminous  document  then  lying 
on  the  table,  would  search  in  vain  throughout  its  pages 
for  dignity  of  sentiment,  patriotic  views,  or  calm,  con- 
vincing argument  illustrative  of  truth  :  while,  as  a  literary 
production,  it  would  be  found  to  be  beneath  criticism, — 
and  in  its  general  style  and  language,  so  marked  with  an 
utter  disregard  of  all  delicacy  of  feeling,  and  the  ordinary 
courtesies  of  life,  as  to  render  it  a  disgrace  to  any 
legislative  body  that  might  sanction  its  promulgation. 
The  speech  of  the  Chairman  of  the  Committee,  which  had 
been  addressed  to  the  house,  was  but  a  repetition  of  the 
leading  statements  contained  in  the  Report,  and  like  the 
Report  itself,  contained  no  one  solid  argument  to  sustain 
the  new  and  most  extraordinary  interpretation  of  our 
Constitution  which  had  suddenly  broken  in  upon  the  minds 
of  some  of  our  self-styled  reformers.  It  would  not  be 
surprising  therefore  if,  in  the  course  of  the  remarks  he 
.should    address   to   the   house,     he     should     not     refer     very 
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frequently  either  to  the  Report  or  to  the  speech  of  the 
Chairman,  as  in  fact  his  principal  duty  would  be,  to 
endeavour  to  supply  information  which  had  been  altogether 
overlooked  or  disregarded  by  the  advocates  of  the  new 
theory.  It  appeared  to  him  that  the  point  to  which  the 
Committee  should  have  turned  their  attention  was  the 
origin  of  Executive  Councils  in  the  Colonies — the  duties 
originally  assigned  to  them, — and  the  responsibility,  if  any, 
which  attached  to  them  as  Councillors  :— had  this  course 
been  adopted  by  the  Committee,  they  would  have  been 
greatly  assisted  in  coming  to  a  correct  conclusion— and 
why  they  had  not  done  so,  he  would  not  stop  to  enquire, 
but  leave  it  to  the  public  to  conjecture  motives,  of  which 
they  could  form  as  good  an  opinion  as  he  could.  Another 
advantage  which  would  have  resulted  from  this  plan  of 
investigation,  had  it  been  adopted,  would  have  been,  that 
the  Committee  would  have  informed  themselves  of  the 
utter  impossibility  of  the  Lieutenant  Governor's  divesting 
himself  of  responsibility,  and  that  by  the  Laws  and 
Constitution,  he  is  emphatically  and  distinctly  responsible 
to  the  King  as  the  head  of  the  Empire,  politically  ;  and  to 
the  people  of  this  Pro\-ince,  individually,  in  his  private 
capacity,  for  every  act  of  his  Government  ;  and  that  the 
Executive  Council  are  not,  and  cannot  be  made  responsible 
to  the  people  for  any  of  their  acts.  Without  further 
remark  he  (the  Sol.  Gen.)  would  proceed  to  show  on  what 
grounds,  and  upon  what  authorities,  he  rested  these 
opinions.  There  were  not  many  works  extant  containing  a 
history  of  the  Constitutions  and  forms  of  Government  in 
the  Colonies,  but  there  were  a  few,  and  some  of  them 
giving  a  very  explicit  account  of  the  Councils  appointed 
by  the  Crown, — their  duties  and  responsibilities,  especially 
in  the  Colonies  in  America  :  and  in  order  to  attract  the 
attention  of  the  House  to  the  line  of  argument  he  intended 
to  pursue,  he  begged  hon.  members  would  bear  in  mind 
that  it  would  eventually  appear,  that  the  Executive 
Council  of  Upper  Canada,  which  it  was  contended  yvas 
created  by,  as  well  as  identified  with,  the  Constitution  of 
the  Province,  (as  conferred  by  the  31st  Geo.  3,)  was 
merely  the  continuation  of  a  body  that  had  existed  in 
Canada  from  the  first  moment  of  an  organized  Government 
after  the  Conquest,  down  to  the  period  of  the  passing  of 
that  Act,  which  divided  the  Province  of  Quebec  into  Upper 
and  Lower  Canada, — and  which  was  precisely  similar  to 
those  existing  in  the  old  Colonies,  on  this  Continent,  and 
the  West  Indies.  The  first  authority  he  should  cite  in 
support  of  this  argument  was  that  of  a  grentleman  who 
held  the  office  of  Chief  .Justice  of  Georgia,  during  the  time 
that     State     was   a     Colony   of  Great   Britain,    and     subse- 
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quently  held  high  legal  appointments  in  the  West  Indies. 
This  gentleman  in  his  remarks  on  the  Council  says, — 

"They  are  to  give  advice  to  the  Governor  or 
Commander  in  Chief  for  the  time  being  when  thereunto 
required  ;  and  they  .stand  in  the  same  relation  to  the 
Governor  in  a  Colony  that  the  Privy  Council  does  to  the 
King  in  Great  Britain  :  in  some  cases  the  Governor  can 
act  without  their  advice  and  concurrence,  and  there  are 
other  cases  in  which  the  Governor  is  required  by  his 
instructions  not  to  act  without  the  advice  and  concurrence 
of  his  Council"— "which  (instructions)  every  Governor  and 
Commander  in  Chief  should  carefully  attend  to." 

"The  Council  sit  as  Judg^es  in  the  Court  of  Errors  or 
Court  of  Appeal." 

"The  Council  are  named  in  every  Commission  of  the 
Peace,  as  Justices  of  the  Peace  throughout  the  whole 
Colony." — Stoke's  Constitutions  of  the  British  Colonies, 
pp.  239,240. 

Thus  we  see  the  origin  of  Councils  in  the  Colonies,  and 
the  duties  assigned  to  them,  and  how  completely  the  duties 
heretofore  performed  by  the  Council  in  this  Province 
correspond  with  those  imposed  on  the  Councils  in  the  old 
Colonies  now  separated  from  Great  Britain,  as  well  as 
those  which  remain  appendages  of  the  Empire.  In  the  old 
Colonies,  they  advised  the  Governor  when  required  by  the 
King's  Instructions,  they  do  so  here  ;  in  the  old  Colonies 
they  constituted  a  Court  of  Appeal,  by  our  Constitution 
that  duty  is  imposed  upon  them  here  ; — and  in  this 
Province,  as  in  the  other  Colonies,  their  names  appear  as 
Justices  in  every  Commission  of  the  Peace  throughout  the 
Province.  The  same  author  observes,  that  when  a  new 
Governor  came  to  a  Province,  the  names  of  the  persons 
who  were  to  constitute  his  Council  were  named  in  his 
instructions,  and  that  no  other  appointment  or  commission 
was  necessary  ;  but  this  practice  has  now  fallen  into 
disuse,  at  least  in  this  Province.  The  last  set  of 
instructions  containing  the  names  of  the  Council  were 
those  brought  out  by  Sir  Peregrine  Maitland  ;  but  it  should 
be  borne  in  mind,  that  those  very  instructions  are  these 
now  laid  on  the  table  by  command  of  Sir  Francis  Head, 
that  they  contain  the  names  of  the  Councillors  then 
existing  in  Upper  Canada  and  prescribe  their  duties. 
These  instructions  and  these  duties  have  undergone  no 
change  since  that  period. 

Governor  Simcoe,  the  first  Governor  that  came  to  this 
Province,  brought  with  him  the  first  instructions  that 
were  designed  to  direct  the  King's  Repi^esentative,  the 
Council,  and  other  Officers  of  the  Government  in  their 
duties  ;    and    as   they   were   in     the     adjoining  building,     on 
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record  in  the  books  of  the  Council,  it  was  somewhat 
strange  that  the  Committee  did  not  examine  them.  They 
would  be  found  to  be  the  same  as  those  delivered  to  Sir 
Peregrine  Maitland. 

In  some  of  the  old  Colonies  the  Council  was  possessed 
of  legislative  power  conjointly  with  the  Governor,  and 
sometimes  formed  an  intermediate  legislative  branch 
between  the  Governor  and  an  Assembly  elected  by  the 
people  :— of  course,  in  all  matters  relating  to  the  enact- 
ment of  laws,  the  Governor  could  not  act  independently  of 
the  Council,  except  in  so  far  as  respected  the  assenting  to 
or  refusing  of  bills.  Upon  the  death,  removal,  or  resigna- 
tion of  the  Governor,  the  senior  Councillor  by  the  King's 
Instructions  assumed  the  Government,  as  in  this  country, 
unless  the  senior  Councillor  happened  to  be  Superintendent 
of  Indian  Affairs,  or  Surveyor  General  of  the  Customs, 
(which  officers  were  always  extraordinary  members  of  the 
Council,)  in  which  case  the  Government  devolved  on  the 
ordinary  member  of  the  Council  next  in  seniority. 

Such  was  the  nature  and  constitution  of  the  Executive 
Councils  in  the  old  Colonies  in  America,  and  although  in 
the  majority  of  those  Governments,  Legislative  Assemblies 
existed,  one  branch  elected  by  the  people  as  in  this 
country,  yet  there  is  no  trace  of  any  pretence  that  those 
Councils  were  responsible  for  their  official  acts  to  any 
other  person  or  party  than  the  King.  Responsibility  to 
the  elective  branch  of  the  Legislature  was  never  thought 
of  ;  and  the  Chief  Justice  of  Georgia,  whose  work  he  had 
quoted,  and  who  had  resided  and  held  office  in  several  of 
the  other  Colonies,  distinctly  states,  that  the  Executive 
Council  were  guided  by  the  King's  Instructions,  and  were 
therefore  responsible  to  His  Majesty  only.  They  were 
appointed  as  in  this  Province  by  the  King,  and  removed 
at  his  pleasure  ;  they  advised  his  representative,  when 
required,  in  secrecy  ;  their  acts  could  be  known  to  the 
King  only,  and  to  him  only  were  they  accountable  for 
them. 

Let  us  now  consider  the  origin  and  constitutional 
powers  of  the  Executive  Councils  in  these  Provinces  :  they 
will  be  found  to  be  precisely  similar  to  those  already 
described. 

It  would  be  recollected  that  Canada  was  obtained  by 
conquest  from  the  Crown  of  France  in  1759,  and  that  by 
the  Treaty  of  Paris  in  1763,  it,  together  with  other 
Territories  in  America,  was  finally  ceded  to  Great  Britain  : 
— the  form  of  Government  in  Canada  between  the  years 
1759  and  17.63,  was  of  course  a  purely  military  despotism, 
regulated  by  the  terms  of  the  capitulation.  In  the  year 
1763     the      King     issued    his     Proclamation,     in     which     he 
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declares,  that  the  Territory  in  America,  ceded  by  the 
Treaty  of  Paris,  should  be  erected  into  four  separate 
Governments,  viz.  :  Quebec,  comprising  the  whole  of 
Canada  ;  East  Florida  ;  West  Florida  ;  and  Grenada.  For 
the  purpose  of  shewdng  clearly  the  views  of  His  Majesty 
with  respect  to  the  form  of  Government  intended  by  him 
to  be  established  in  those  Territories,  it  would  be  proper 
to  refer  to  the  Proclamation  itself,  which  contains  the 
following  passage  : — 

"And  whereas  it  will  greatly  contribute  to  the  speedy 
settling  our  said  new  governments,  that  our  loving  subjects 
should  be  informed  of  our  paternal  care  for  the  security  of 
the  liberty  and  properties  of  those  who  are  and  shall 
become  inhabitants  thereof,  we  have  thought  fit  to  publish 
and  declare  by  this  our  proclamation  that  we  have,  in  the 
letters  patent  under  our  Great  Seal  of  Great  Britain,  by 
which  the  said  governments  are  constituted,  given  express 
power  and  direction  to  our  Governors  of  our  said  Colonies 
respectively,  that  so  soon  as  the  state  and  circumstances 
of  the  said  Colonies  will  admit  thereof,  they  shall,  with 
the  advice  and  consent  of  the  members  of  our  Council, 
summon  and  call  general  assemblies,  Avithin  the  said  gov- 
ernments respectively,  in  such  manner  and  form  as  is  used 
and  directed  in  those  Colonies  and  Provinces  in  America 
which  are  under  our  immediate  government  ;  and  we  have 
also  given  power  to  the  said  Governors,  with  the  consent 
of  our  said  Councils  and  the  Representatives  of  the  people, 
so  to  be  summoned  as  aforesaid,  to  make,  constitute,  and 
ordain  laws,  statutes,  and  ordinances,  for  the  public  peace, 
welfare,  and  good  government  of  our  said  Colonies,  and  of 
the  people  and  inhabitants  thereof  as  near  as  may  be 
agreeable  to  the  laws  of  England,  and  under  such  regula- 
tions and  restrictions  as  are  used  in  other  Colonies  ;  and 
in  the  mean  time,  and  imtil  such  assemblies  can  be  called 
as  aforesaid,  all  persons  inhabiting  in,  or  resorting  to  our 
said  Colonies,  may  confide  in  our  royal  protection  for  the 
enjoyment  of  the  benefit  of  our  laws  of  our  realm  of  Eng- 
land ;  for  which  purpose  we  have  given  power  under  our 
Great  Seal  to  the  Governors  of  our  said  Colonies  res- 
pectively, to  erect  and  constitute  with  the  advice  of  our 
said  Council  respectively.  Courts  of  Judicature  and  public 
justice  Avithin  our  said  Colonies,  for  the  hearing  and 
determining  of  causes,  as  well  criminal  as  civil,  according 
to  law  and  equity,  and  as  near  as  may  be  agreeable  to 
the  laws  of  England,  with  liberty  to  all  persons  who  may 
think  themselves  aggrie\'ed  by  the  sentence  of  such  Courts, 
in  all  civil  causes,  to  appeal,  under  the  usual  limitations 
and  restrictions,  to  us  in  our  Privy  Council." 

Here  then  was  the  root  from  which   sprung  our  present 
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Constitution.  In  the  above  extract  it  will  be  observed, 
that  in  the  Patent  constituting  the  Government  of  Quebec, 
allusion  is  made  to  "a  Council,"  and  that  the  Governor, 
with  the  advice  of  such  Council,  might  summon  and  call  a 
General  Assembly,  "in  such  manner  and  form  as  is  used 
and  directed  in  those  Colonies  and  Provinces  in  America 
which  are  under  our  immediate  government."  Xow  it 
would  scarcely  be  contended  that  the  Council  thus  created 
by  the  King,  could  be  responsible  to  any  other  power  than 
himself.  There  was  not  at  that  time,  nor  for  years 
afterwards,  any  representative  body  in  the  Colony  ;  and  it 
might  be  further  remarked,  that  had  an  Assembly  been 
convened  in  pursuance  of  the  power  contained  in  the 
proclamation,  it  (the  Assembly)  was  to  be  constituted  as 
in  the  "other  Colonies  and  Provinces  in  America,"  and  it 
does  not  appear  that  it  was  to  be  clothed  with  greater 
powers  than  they  possessed.  No  Assembly,  however,  was 
ever  called  under  the  authoritj"  of  the  proclamation,  and 
Canada  continued  to  be  governed  by  a  military  officer, 
assisted  by  a  Council,  until  the  year  1774.  For  eleven 
years  an  Executive  Council  did  exist,  clearly  and  positively 
irresponsible  to  any  power  but  the  Crown,  and  possessed 
too  of  powers  greatly  transcending  those  of  the  present 
Council,  for  it  appears  by  the  4th  section  of  the  Act  14th 
Geo.  III.  ch.  83,  that  with  the  Governor  it  had  power  to 
enact  laws  by  which  the  inhabitants  of  the  Colony  were 
bound.  This  Act,  the  14th  Geo.  III.  was  the  first  passed 
by  the  British  Parliament  giving  a  settled  form  of  govern- 
ment to  Canada,  and  in  it  allusion  was  made  to  the 
existence  of  a  Council,  possessing  the  powers  just 
mentioned.  That  Act  authorized  His  Majesty  to  appoint  a 
certain  number  of  persons  as  Legislative  Councillors,  who, 
when  appointed,  should  hold  their  offices  for  life  ;  and 
ordained  that  the  laws  and  ordinances  passed  by  them, 
and  assented  to  by  the  Governor,  on  behalf  of  the  King, 
should  supersede  all  ordinances  previously  made  by  the 
Governor  and  Executive  Council.  The  Executive  was  not, 
however,  done  away  with  ;  on  the  contrary,  it  continued 
to  exist  to  advise  the  Governor  ;  and  by  an  ordinance 
passed  in  the  year  178.5— by  the  Legislative  Council  and 
Governor,  it  was  constituted  a  Court  of  Appeal  as  in  the 
old  Colonies  :  which  ordinance  is  recognized  and  confirmed 
by  our  Constitutional  Act,  31st  Geo.  III.  ch.  31,  sec.  34. 
Before  proceeding  to  examine  the  provisions  of  the  import- 
ant act  last  mentioned,  it  might  as  well  be  asked  whether 
the  Executive  Council  of  Quebec,  between  the  years  1774 
and  1791,  could  be  said  to  be  responsnble  to  any  other 
power  than  the  King  for  their  official  conduct  ?  It  would 
be  manifestly  absurd   to  say  that  it  was  responsible  to  the 
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people,  at  a  time  when  the  people  had  no  voice  in  the 
Government.  The  Governor  and  the  Legislative  Council 
were  both  appointed  by  the  King  ;  the  Executive  Council 
was  a  body  created  by  the  King,  which  he  could  continue 
or  suppress  at  his  mere  will  and  pleasure — there  being  no 
law  or  ordinance  that  required  their  existence.  Being 
appointed,  their  duties  were  defined  by  the  King,  and 
lessened  or  extended  according  to  his  sole  decree,  unless 
where  particular  duties  were  imposed  by  ordinance  ;  and 
wh'en  so,  those  duties  were  of  a  character  distinct  from 
those  of  advisers  of  the  King's  Representative.  Where, 
then,  should  we  seek  for  their  responsibility  to  the  people  ? 
It  could  no  where  be  found.  (Hear,  hear.)  If  then  up  to 
the  time  of  passing  the  Constitutional  Act  the  Executive 
Council  were  alone  responsible  to  the  King,  the  next  and 
most  important  question  to  be  decided  was,  whether  by 
that  act  their  character  was  changed, — whether  in  fact,  as 
is  now  alleged,  "The  Executive  Council  of  this  Province  is 
by  the  Constitution  responsible  to  the  people,  and  not  to 
the  Crown — and  like  the  Cabinet  in  England  should  go  out 
of  office  upon  a  vote  of  the  Assembly,  and  that  the 
Governor  is  bound  by  their  advice,  and  is  not  responsible 
for  his  acts,  any  more  than  the  King  is  for  his  acts." 
Those  Avho  blindly  contended  for  a  principle  so  dangerous 
to  the  peace,  welfare,  and  good  government  of  this 
Province,  would  search  in  vain  for  support  from  the  great 
Charter  conferred  upon  its  inhabitants  for  the  protection 
of  their  liberties.  That  act  recognizes  a  Council  to  be 
appointed  by  the  King,  but  it  creates  no  such  body.  It 
was  manifest  that  when  the  31st  Geo.  III.  was  passed,  the 
British  Parliament  had  before  it  the  King's  Proclamation 
of  1763— the  Royal  Instructions  to  the  Governor— the  Act 
of  14th  Geo.  III.  ch.  83— and  the  ordinances  of  the  Province 
of  Quebec,  passed  in  virtue  of  the  last  mentioned  act  ; 
each  of  which  was  specifically  referred  to  in  the  Constitu- 
tional Act  ;  and  Parliament  assuming  that  the  King  in 
the  exercise  of  his  royal  prerogative  would  continue  a 
Council  which  had  previously  existed,  required  of  it,  when 
created,  certain  specified  duties,  but  no  where  making  it 
a  Cabinet  which  by  its  advice  was  to  govern  the  Province, 
and  assume  the  power  and  responsibility  of  the  Crown,— 
rendering  the  King's  Representative  a  mere  cipher,  subject 
to  its  domination  and  control.  A  principle  so  preposterous 
as  this,  could  no  where  be  found  in  the  Constitution. 
(Hear,  hear.)  Nothing  could  be  more  clear  than  that  it 
never  was  intended  that  the  Council  should  have  greater 
powers  than  were  entrusted  to  it  prior  to  the  passing  of 
the  Constitutional  Act  ;  which  powers  were  defined  in  the 
King's   instructions,    and  in   the   laws   and   ordinances   then 
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in,  force  in  the  Colony,  passed  in  pursuance  of  the  powers 
given  by  the  14th  Geo.  in.  By  an  ordinance  of  the 
Province  of  Qu-ebec  the  Governor  and  Executive  Council 
were  constituted  a  Court  of  Appeals,  and  were  continued 
such  by  the  3-4th  .section  of  the  Constitutional  Act — and  by 
another  section  the  Governor  was  required  to  act  with  the 
advice  of  his  Council  in  erecting^  parsonages  and  endowing 
them  :  these  are  the  only  duties  specifically  required  of  the 
Council  ;  all  others  depend  on  the  will  of  the  Sovereign. 
If,  as  is  contended,  it  was  meant  that  nothing  could  be 
constitutionally  done  without  the  advice  of  the  Council, 
was  it  to  be  believed  that  so  important  a  principle  would 
have  been  left  in  doubt  by  the  eminent  Statesmen  who 
framed  the  Constitution  ?  It  was  inconsistent  with 
common  sense  to  suppose  they  would  have  been  so  blind  to 
their  duty.     (Hear,  hear.) 

But  in  truth,  there  could  be  no  doubt  in  the  minds  of 
dispassionate  and  intelligent  men — the  Constitution  itself 
gave  a  plain  and  distinct  negative  to  the  assertion,  that 
the  Governor  is  at  all  times,  and  upon  every  public  matter, 
to  consult  the  Council.  It  would  be  admitted  that  no 
duty  which  a  Governor  has  to  exercise  can  be  of  greater 
importance  than  deciding  on  the  Laws  presented  to  him  by 
the  other  branches  of  the  Legislature  for  the  Royal  assent  ; 
and  it  may  be  fairly  argued,  that  if  upon  any  one  point 
more  than  another  he  stands  in  need  of  the  advice  of  a 
council,  it  must  be  in  coming  to  a  decision  on  questions 
which  may  involve  the  safety  of  the  Hberties  and  property 
of  the  people  of  the  country  ;  notwithstanding  this,  how- 
ever, he  is  not  to  be  guided  by  the  advice  of  his  Council, 
but  by  the  Royal  Instructions.  This  was  a  provision  of 
the  Constitution  its«lf,  couched  in  the  following  plain  and 
intelligible  words  : 

"Sec.  XXX.  And  be  it  further  '  enacted  by  the 
authority  aforesaid.  That  whenever  any  bill,  which  has 
been  passed  by  the  Legislative  Council  and  by  the  House 
of  Assembly  in  either  of  the  said  Provinces  respectively, 
shall  be  presented,  for  His  Majesty's  assent,  to  the 
Governor  or  Lieutenant  Governor  of  such  Province,  or  to 
th«  person  administering  His  Majesty's  Government  there- 
in, such  Governor  or  Lieutenant  Governor,  or  person 
administering  the  Government,  shall,  and  he  is  hereby 
authorized  and  required  to  declare,  according  to  his 
discretion,  but  subject  nevertheless  to  the  provisions 
contained  in  this  act,  and  to  such  instructions  as  may 
from  time  to  time  be  given  in  that  behalf  by  His  Majesty, 
his  heirs  or  successors,  that  he  assents  to  such  bill  in  His 
Majesty's  name,  or  that  he  withholds  His  Majesty's  assent 
from  such  bill,   or  that  he  reserves  such  bill  for  the  signi- 
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fication  of  His  Majesty's  pleasure  thereon. 

This  section  of  the  Constitutional  Act  was  important 
for  several  reasons,  but  principally  because,  in  the  first 
place*  it  at  once  overthrows  the  doctrine  that  the  Governor 
is  on  all  occasions  to  consult  his  Council,  or  act  by  its 
advice  ;  and  secondly,  as  shewing  that  the  King's 
instructions  from  time  to  time  given  were  recognized  by 
Parliament,  and  embodied  in  the  Constitution  as  binding 
on  the  Governor.  (Hear,  hear.)  The  clause  just  quoted 
required  the  person  administering  the  government  to  assent 
to  or  reject  bills  "according  to  his  discretion,"  not  by 
and  with  the  advice  of  his  Council,  but  in  conformity  with 
the  instructions  he  may  "from  time  to  time"  receive  from 
His  Majesty.  How  absurd  would  it  then  be  for  a  Governor, 
were  he  to  apply  to  his  Council  in  a  doubtful  case  for 
advice,  and  acting  upon  it,  assent  to  a  bill  contrary  to 
the  orders  contained  in  his  instructions,  which,  by  the 
express  terms  of  the  Constitution,  were  to  be  his  guide. 
How  would  he  excuse  himself  by  alleging  that  he  acted 
upon  the  advice  of  his  Council,  instead  of  his  instructions  ? 
Where  then  must  the  responsibility  rest  ?  Upon  himself, 
of  course  ;  and  it  would  be  out  of  his  power  to  rid  himself 
of  it,   and  cast  it  upon   another.     (Hear,   hear.) 

The  Constitution  having  thus  emphatically  recognized 
the  Royal  Instructions,  as  binding  upon  the  Gov'ernor,  and 
forming  a  part  as  it  were  of  the  Constitution  itself,  it 
would  be  proper  again  to  refer  to  those  In.structions  for 
the  purpose  of  placing  before  the  house,  in  a  clear  and 
connected  manner,  the  duties  required  by  the  Sovereign 
of  the  members  of  his  Council  when  he  appointed  them  to 
their  office  :  the  following  were  the  words  employed  : 

"To  the  end  that  our  said  Executive  Council  may  be 
assisting  to  you  in  all  affairs  relating  to  our  service,  you 
are  to  communicate  to  them  such  and  so  many  of  these 
our  instructions  wherein  their  advice  is  mentioned  to  be 
requisite,  and  likewise  all  such  others  from  time  to  time 
as  you  shall  find  convenient  for  our  service  to  be  imparted 
to  them." 

Language  could  scarcely  be  more  intelligible,  or  free  from 
ambiguity,  than  was  here  employed  ;  and  let  it  be  borne 
in  mind,  that  these  instructions  were  brought  to  this 
country  by  Governor  Simcoe,  who  was  also  the  bearer  of 
the  Constitution  conferred  upon  this  Province,  and  which 
he  was  charged  to  put  in  operation.  They  were  moreover 
delivered  to  him  after  the  Constitutional  Act  had  passed 
the  British  Parliament,  and  by  the  same  Statesmen  who 
had  conducted  that  measure  to  maturity.  (Hear,  hear  !) 
If,  then,  the  measure  now  contended  for  was  correct,  those 
Statesmen   were   the   first   to   attempt   to   violate  the     Con- 
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stitution  they  had  framed,  and  Governor  Simcoe  was 
selected  and  agreed  to  assist  them  in  their  design  !  There 
was  something  so  wicked  and  preposterous  in  the  mere 
mention  of  such  a  conspiracy  that  the  mind  instantly 
repels  it   without  further  investigation. 

The  Councillors  named  in  the  instructions  containing 
the  paragraph  just  quoted,  were  sworn  into  office  in  the 
presence  of  Governor  Simcoe,  and  it  would  be  too  much 
for  the  most  credulous  to  believe  that  such  would  have 
been  the  case  if  that  able  and  excellent  man  believed  that 
the  duties  of  those  Councillors  were  unconditionally  cir- 
cumscribed by  the  King,  from  whom  he  had  just  received 
his  commission  as  th'e  first  Lieutenant-Governor  of  Upper 
Canada. 

And  here  he  (the  Sol. -General)  would  pause  on  this 
branch  of  the  subject,  and  calmly,  but  earnestly,  entreat 
hon.  members  to  consider  the  question  as  he  had  attempted 
to  present  it  to  them.  An  attack  has  been  made  upon  the 
Lieutenant-Governor,  of  a  most  violent — one  might  say 
ferocious,  character — and  he  is  charged  with  an  attempt  to 
change  the  Constitution,  or  to  prevent  His  Majesty's 
subjects  from  fully  enjoying  it,  by  refusing  to  surrender 
his  power  and  responsibility  to  the  Executive  Council  !— 
but,  upon  a  candid  examination,  will  any  one  say  that  he 
could  have  acted  differently  from  what  he  had  done  ? 
Clearly  not.  Were  he  now  to  adopt  the  views  contained  in 
the  Report  of  the  Committee,  he  must  place  himself  in 
direct  opposition  to  the  commands  of  the  Sovereign  con- 
tained in  his  Royal  Instructions,  and  by  which  every 
preceding  Governor  had  been  bound.  The  real  state  of 
the  question  is  this— it  is  with  the  King  that  the  House  is 
coming  into  collision,  and  not  with  his  representative.  If 
Sir  Francis  Head  be  wrong,  the  error  did  not  originate 
with  him  :  The  King  on  his  throne  is  the  party  this 
attack  must  affect— it  is  against  his  royal  authority  that 
this  House  is  now  contending  ;  and,  to  be  successful,  they 
must  compel  him  to  surrender,  as  unconstitutional,  the 
powers  he  has  exercised  without  dispute  ever  since,  and 
long  before,  Upper  Canada  became  a  portion  of  his  domin- 
ions. For  his  own  part,  he  (tiie  Sol. -General)  earnestly 
prayed,  that,  for  the  safety,  peace,  and  tranquillity  of  the 
country,  the  attempt  now  made  by  the  House  might  fail  : 
— In  its  success  he  sincerely  believed  the  highest  interests 
of  the  Colony  would  be  sacrificed  ;  but  he  had  too  much 
confidence  in  the  wisdom  and  integrity  of  Government  to 
suffer  himself  for  a  moment  to  imagine  that  a  scheme  so 
certain  to  bring  destruction  on  our  most  valued  institu- 
tions could  succeed  ; — something  more  than  blustering 
language,    and    insulting    resolutions,    and    abusive     reports. 
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must  be  resorted  to,  in  order  to  obtain  so  important  a 
change  in  the  system  of  our  Government  as  that  contended 
for  by  the  majority  of  the  House.  With  the  British 
nation,  hard  names  and  violent  conduct  would  avail  but 
little  ;  on  the  contrary,  such  proceedings  would  effectually 
counteract  the  result  sought  for,  especially  when  they 
betrayed  themselves,  as  in  the  present  instance,  in  public 
documents  emanating  from  a  legislative  body  vvhose  acts 
should  be  marked  with  dignity,  forbearance,  and  calm 
reasoning.  There  were  few  men  whose  political  sentiments 
he  more  cordially  detested  than  those  of  Mr.  Joseph  Hume, 
of  "baneful  domination"  memory  ;  but  let  the  Report 
under  discussion  be  laid  before  that  gentleman,  and  he  was 
satisfied  that  it  would  be  treated  with  contempt  even  by 
him  for  its  rudeness  and  its  entire  destitution  of  dignity 
and  argument.  The  House  might,  if  it  pleased,  destroy 
the  prosperity  of  the  country,  and  spread  embarrassment 
through  all  classes  of  the  community,  by  refusing  supplies, 
but  what  would  this  avail  ?  The  King  upon  his  throne 
must  he  attacked  and  overcome  before  his  right  to  issue 
and  enforce  those  Instructions  could  be  invalidated.  (Hear, 
hear  !   and  applause.) 

From  what  he  had  stated  it  was  evident  that  the 
powers  of  the  Executive  Council  were  limited  by  the  King, 
and  that  their  very  existence  was  dependent  upon  his 
pleasure.  It  had  been  stated  that  the  Council  ought  to  be 
responsible,  not  to  the  Crown  but  to  the  people,  and  that, 
if  such  were  not  actually  the ,  case,  it  ought  to  be  so.  This 
he  would  deny  in  the  most  distinct  and  unqualified  manner, 
and  he  defied  any  man  in  Upper  Canada,  or  in  the  whole 
world,  to  maintain  such  a  position.  It  was  not  so  ; — it 
ought  not  to  be  so.  (Hear  !)  Suppose  that  the  Council 
should  be  compelled  to  retire  whenever  a  House  of 
Assembly  (no  matter  what  its  political  character)  should 
say  it  was  not  worthy  of  confidence,  the  right  of  the  King 
to  appoint  the  advisers  of  the  Clovernor  would  in  such 
case  be  at  once  destroyed.  It  might  be  said  the  House  did 
not  wish  to  dictate  what  particular  persons  should  com- 
pose the  Council  ; — but  such  an  assertion  would  be  mere 
evasion.  If  the  House  were  at  liberty  to  remove  the 
Councillors  by  declaring  their  want  of  confidence  in  them, 
they  could  repeat  their  declarations  until  they  obtained 
the  particular  persons  they  desired,  and  this  would  be 
virtually  appointing  them.  Where,  under  such  a  state  of 
things,  would  be  the  King's  authority  ?  The  moment  the 
House  had  power  to  say  who  should  compose  the  Executive 
Council,  that  moment  the  kingly  office  and  authority 
would  be  annulled,  and  the  power  and  patronage  of  the 
Crown,   within   the   Colony,    would     be    transferred     to     the 
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House  of  Assembly.  (Hear,  hear.)  The  bon.  and  learned 
gfentleman  (Dr.  Morrison)  might  smile,  as  he  observed  he 
did,  but  he  knew  it  could  not  be  other\\-ise  ;  and  no  single 
argument  could  be  brought  to  bear  against  this  plain  and 
obvious  truth.  In  favour  of  the  new  theory  of  responsi- 
bility to  the  House  of  Assembly  it  had  been  asked,  how 
will  you  get  rid  of  the  consequences  of  any  improper  acts 
of  the  Governor,  seeing  that  his  removal  will  not  make 
reparation  to  injured  individuals,  or  restore  the  lives  of 
any  who  may  have  been  victims  of  his  unadvised  tyranny  ? 
But  he  (the  Sol. -Gen.)  would  ask  how,  so  far  as  the 
consequences  of  improper  acts  are  concerned,  would  the 
matter  be  amended  by  making  the  Council  responsible, 
instead  of  the  Governor  f  Would  that  restore  the  dead  to 
life  ?  Would  that  make  good  any  injury  that  might 
otherwise  accrue  to  individuals,  or  to  the  Colony  ?  But 
that  was  not  all.  The  responsibility  contended  for  was  a 
mere  shadow — (hear,  hear,) — a  mere  illusion  of  the  fancy. 
The  Governor  was  really,  and  tangibly  responsible  for  his 
acts,  and  might  be  punished  ;  as  he  should  take  occasion 
to  show  in  the  course  of  his  argument.  But  how  would 
you  punish  the  Council  ?  It  was  impossible  to  do  so, 
otherwise  than  by  dismissing  them  ;  for  this  obvious 
reason,  that  as  they  are,  and  must  of  necessity  be  sworn 
to  secrecy,  it  would  be  impossible  to  find  who  among  them 
gave  bad  advice,  and  who  opposed  an  improper  measure. 
Thus,  the  punishment,  if  such  it  could  be  called,  must  be 
inflicted  on  the  innocent  as  well  as  the  guilty,  or  all  must 
go  free.  If  he  had  not  misunderstood  some  hon.  gentlemen 
who  were  in  favour  of  the  new  system,  they  had  contended 
that  the  Council  should  be  consulted  on  all  occasions,  but 
admitted  that  the  Governor  might  act  upon  their  advice, 
or  reject  it,  at  his  pleasure.  How  then  would  they  hold 
the  Council  responsible  ?  To  be  sure  the  late  Council 
have  said, — "We  have  laboured  under  much  odium,  and  we 
wish  to  be  allowed  to  tell  the  people  that  we  are  not 
guilty,  when  any  unpopular  act  takes  place  without  our 
advice."  Suppose  this  were  granted,  would  not  common 
candour  require  that  they  should  tell  the  people  that  they 
'did  not  deserve  the  credit  of  a  popular  act,  if  done  against 
their  advice  f  Where  would  be  the  obligation  of  their 
oath,  if,  contrary  to  it,  they  were  thus  to  "respond  to  the 
people."  Such  a  system  of  responsibility  might  have 
peculiar  charms  for  some  hon.  gentlemen,  but  it  was 
really  beyond  his  comprehension  to  perceive  its  propriety. 
Just  look  at  the  absurdity  of  the  Council  communicating 
with  the  public  whenever  their  advice  was  not  acted  on,, 
and  telling  the  people — "We  are  not  tyrants,  but  the 
Governor   is  a  despot."       Sworn  agitators  !     (Hear,   hear.) 
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However  fond  of  new  things  reformers  might  be,  and 
whatever  they  might  declare  to  the  contrary,  they  did  not, 
they  could  not  wish  for  such  a  state  of  things,  if  they 
really  had  the  peace  of  the  country  at  heart.     (Hear,  hear.) 

It  had  been  argued  that  the  Executive  Council  is  here 
what  the  Cabinet  is  at  home.  Now  this  was  just  as 
absurd,  and  betrayed  the  same  ignorance  of  facts,  as  the 
declaration  in  the  Report,  that  the  Governor  has  power  to 
declare  war  !  Th«  Executive  Council  strictly  resembled 
the  King's  Privy  Council,  and  it  might  be  worth  while  to 
direct  attention  for  a  moment  to  that  body,  and  its 
powers.  Some  hon.  gentlemen  seemed  to  imagine  that  the 
King  consults  the  Privy  Council  on  all  occasions  ;  but  in 
this  they  were  entirely  mistaken.  The  King  could  call  on 
his  Privy  Council  or  any  portion  of  its  members  for 
advice  whenever  he  pleased,  and  they  were  bound  to  give 
him  their  assistance  whenever  required  of  them,  and  that 
too  whether  they  agreed  with  the  general  policy  of  the 
government  or  not.  The  Privy  Council,  at  present,  was 
composed  of  a  great  number  of  gentlemen  of  different 
political  views,  and  the  King  could  act  with  or  without 
their  advice.  They  were  altogether  differently  constituted 
from  the  Cabinet  Ministers,  which  last  held  their  offices 
virtually  at  the  will  of  the  House  of  Commons  ;  but  the 
changes  of  the  Cabinet  do  not  at  all  affect  the  Privy 
Council.  The  latter  are  bound  by  their  oath  to  give  their 
advice  in  any  case  in  which  it  may  be  asked,  but  His 
Majesty  is  not  obliged  to  ask  it  ;  but  he  may  send  for 
other  persons,  if  he  pleases,  and  consult  them,  and  then 
act  according  to   the  best  of  his  judgment. 

During  this  discussion  there  had  been  various 
authorities  quoted  on  the  other  side,  and  among  others, 
that  of  Lord  Stanley  had  been  adduced  ;  now,  he  was  also 
willing  to  refer  to  that  able  and  honest  nobleman's 
opinion,  given  when  he  was  a  member  of  the  Cabinet. 

" — The  Executive  Council  (he  says)  is  a  body  acting  in 
the  nature  of  the  Privy  Council  in  this  country — advising 
the  Governor,  but  not  responsible  to  him,  and  forming  a 
Council  against  whose  opinion  as  well  as  with  it,  he  may 
act — and  subject  also  to  the  control  of  the  Treasury  here 
as  auditing  and  passing  the  accounts  of  the  Province,  so 
far  as  the  jurisdiction  of  the  Treasury  extends." 

So  much  for  the  opinion  of  I.iOrd  Stanley  when  a 
Cabinet  Minister,  and  when  it  became  necessary  for  him 
to  inform  himself  of  the  constitutional  duties  and  powers 
of  the  Executive  Council.  It  will  scarcely  be  found  to 
favour  the  notion  that  the  Executive  Council  are  respon- 
sible to  the  people  rather  than  to  the  Crown  ;  and  far  less 
will    it   establish   the   opinion,    that   the   Governor   is   bound 
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by  the  Constitution  to  consult  them  on  those  affairs  not 
specified  in  the  Constitution  or  the  King's  Instructions, 
except  when  he  may  think  it  proper  and  necessary  to  do 
£o.  He  would  next  adduce  that  of  the  Hon.  James  Stuart, 
late  Attorney  General  of  Lower  Canada,  a  very  eminent 
and  able  lawyer,  who  says,  that  "it  would,  in  his  opinion, 
be  better  if  the  Council  were  more  frequently  consulted  ;" 
but  he  never  intimated,  that  the  Constitution  required 
them  to  be  consulted  on  all  affairs.  He  (the  Sol.-General) 
knew  not  how  ohen  the  Executive  Councillors  were  con- 
sulted on  general  affairs  ;  but  he  knew  that  when  they 
were,  they  were  bound  to  give  their  honest  advice,  and  the 
Governor  had  the  same  right  to  act  upon  it,  or  to  decline 
following  it,  that  His  Majesty  had  with  regard  to  the 
advice  of  his  Privy  Council.  If  this  were  not  the  case,  the 
Governor  would  be  the  mere  passive  tool  of  his  advisers, 
and,  according  to  the  system  against  which  he  was  con- 
tending, they,  the  Council,  must  be  equally  the  tools  of 
the  majority  of  the  Assembly.  Such  a  system  would 
annihilate  the  kingly  authority.  (Hear,  hear.)  Such  was 
not  the  Constitution  of  England,  or  of  this  Province  ;  but 
the  blind  theory  of  the  hon.  member  for  Lennox  and 
Addington.  It  was  much  to  be  lamented  that  hon. 
gentlemen  did  not  think,  and  examine,  before  they  rushed 
into  such  absurdities.  It  was  still  more  remarkable  that 
the  late  Executive  Councillors,  who  had  thrown  the  affairs 
of  the  Province  into  such  confusion,  should  have  imagined 
that,  consistently  with  their  oath  of  secrecy,  they  might 
insist  upon  being  consulted  upon  all  occasions,  and  then 
proclaim  to  the  people  the  result  of  their  deliberations. 
(Hear,  hear.)  Another  argument  had  been  adduced,  which 
had  not  a  little  astonished  him.  He  alluded  to  the 
reference  which  had  been  made  to  the  administration  of 
Governor  Simcoe,  who  had  been  eulogized  as  the  best 
Governor  that  had  ever  been  appointed  to  the  Province. 
He  (the  Sol. -Gen.)  was  as  ready  as  any  other  hon. 
gentleman  to  admit,  that  General  Simcoe  was  a  most 
excellent  man  ;  and  he  would  be  the  last  to  detract  from 
his  well  earned  merits.  While  in  England  lately,  he  was 
highly  gratified,  and  much  affected,  on  observing  a  splendid 
monument  which  had  been  erected  to  the  memory  of  that 
gallant  officer,  by  the  gentlemen  of  Devonshire,  in  the 
Cathedral  Church  of  Exeter,  bearing  a  highly  honourable 
and  appropriate  inscription,  and  ornamented  with  devices 
commemorative  of  his  valuable  services  during  the  Ameri- 
can Revolution,  and  while  Governor  of  Upper  Canada. 
But  could  any  person  prove  that  he  had  administered  the 
Government  differently  from  his  successors,  in  the  point 
which    was   that    day   the   subject   of  debate  f       Xo,    it     was 
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impossible.  He  would  refer  hon.  gentlemen  to  the  Council 
books,  and  ask  them  whether  Governor  Simcoe  consulted 
his  Council  on  all  affairs  *  The  result  of  such  an  examin- 
ation would  be  fatal  to  the  argument  which  hon'ble 
gentlemen  had  attempted  to  bring  to  bear  upon  Sir  Francis 
Head.  Look  at  the  other  public  records  of  the  Provinco. 
Governor  Simcoe  had  assented  to  laws,  summoned  parlia- 
ments and  dissolved  them,  issued  proclamations  dividing 
the  Province  into  Districts,  (certainly  one  of  the  most 
important  powers  ever  entrusted  to  a  Governor)  ;  and  all 
this  without  any  mention  being  made  of  the  advice  of  the 
Council.  It  was  probable  that  he  might  have  conversed 
on  these  subjects  with  his  old  friends  and  companions-in- 
arms, by  whom  he  was  surrounded  in  this  country,  and 
the  Councillors  appointed  ;  but  it  could  never  be  shown 
that  the  Council  was  to  assist  him  on  all  occasions  :  the 
instructions  delivered  to  him,  as  has  been  shown,  made 
this  unnecessary.  The  same  observations  would  apply  to 
the  administration  of  General  Hunter,  Mr.  Gore,  and 
indeed  every  succeeding  Governor.  Yet  it  was  now 
declared,  in  order  to  bring  odium  upon  Sir  Francis  Head, 
and  to  induce  him,  by  intimidation,  to  yield  up  to  irrespon- 
sible advisers  one  of  the  most  important  prerogatives 
entrusted  to  him  by  his  Sovereign,  that  he  is,  in  this 
particular,  taking  a  stand  never  before  assumed  by  his 
predecessors.  (Hear,  hear.)  But  bold  assertions  could 
not,  in  this  day,  be  passed  off  on  the  country  as  facts,  and 
hon.  gentlemen  would  find  this  to  be  the  case  before  this 
question  was  settled. 

It  had  been  contended,  that  Governor  Simcoe  said  we 
had  the  very  image  and  transcript  of  the  British  Constitu- 
tion. He  (the  Sol. -Gen.)  would  say  we  had  more  ; 
(hear,  hear  ;)  even  the  Constitution  itself,  except  such 
portions  of  it  as  we  had  refused  to  receive.  Every  part 
and  parcel  of  the  British  Constitution  that  was  necessary 
for  the  practical  purposes  of  good  government  in  this 
Province  had  been  extended  to  it.  The  British  Constitu- 
tion, consisting  of  King,  Lords,  and  Commons,  each  branch 
possessing  its  peculiar  rights,  powers  and  prerogatives,  and 
the  laws  and  institutions  of  the  Empire,  were  not  confined 
to  Great  Britain  and  Ireland, — their  influence  reached 
throughout  all  the  widely  extended  dominions  of  the 
British  Empire,  and  shed  their  protecting  power  and 
blessings  to  the  remotest  portion  of  the  realms  and 
possessions  of  our  Sovereign  :  and  the  people  of  Upper 
Canada  are  as  much  protected  by  that  Constitution  as  if 
they  lived  in  an  English  County.  Nay,  more,  for  the 
British  Parliament  had  given  up  a  portion  of  its  legitimate 
powers,   and  imparted   them   to   these  Colonies.       Thus    the 
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Provincial  Legislature  had  power  to  make  laws,  without 
any  interruption  or  interference  on  the  part  of  Great 
Britam,  except  where  such  laws  would  militate  against  the 
general  interests,  or  any  of  the  great  constitutional 
principles,  of  the  Empire.  Such  a  check  it  would  of  course 
he  necessary  to  preserve,  so  long  as  we  remain  a  Colony. 
Besides  this,  we  are  under  the  powerful  protection  of  the 
British  Crown  ;  and  were  our  rights  to  be  infringed  by 
any  nation  or  power  on  earth,  the  aim  of  mighty  England 
would  at  onc«  be  raised  for  our  defence,  and  to  protect  us 
from  injury  or  insult.  (Hear,  hear.)  Yes,  he  would  ask, 
who  provides  fleets  and  armies  for  our  protection  f — who 
erects  forts  and  consti'ucts  canals  at  an  expense  of 
millions  for  our  benefit  ? — who  gives  protection  to  our 
trade,  and  exclusive  privileges  to  our  commerce  f — who 
nurses  and  cherishes  all  our  institutions  until  we  shall  be 
able  to  manage  and  bear  the  expenses  of  them  ourselves  ? 
It  was  the  Parent  State  ;  it  could  not  be  denied  that  all 
these  blessings  flow  from  the  practical  working  of  the 
British  Constitution,  and  that,  so  far  as  was  compatible 
with  our  Colonial  relation,  we  had  the  full  benefit  of  that 
Constitution.  In  our  local  Legislature,  we  had  the  prin- 
ciples of  King,  Lords,  and  Commons.  We  had  trial  by 
jury — the  habeas  corpus  Act — and  every  other  privilege 
essential  to  the  protection  of  life  and  property.  It  should 
be  furth«r  recollected,  that  we  thus  possess  the  laws  and 
protection  of  the  British  Government  without  its  expenses  ; 
so  that  it  is  true,  as  Sir  Francis  Head  has  asserted,  that 
though  we  may  not  have  the  exact  image  and  transcript 
orf  the  British  Constitution,  the  only  point  of  essential 
difference  is  as  it  respects  its  expensive  arrangement  and 
machinery. 

The  first  act  of  the  Provincial  Legislature,  which  in  its 
constitution  resembles  the  Impei-ial  Parliament,  and  is  a 
sort  of  imperium  in  imperio,  was  to  adopt  all  the  English 
laws,  except  the  Poor  and  Bankrupt  laws  ;  the  former 
happily  being  unnecessary  in  a  country  where  honest 
industry  will  generally  suffice  to  secure  a  competency  of 
wealth  and  comfort.  The  Court  of  Chancery,  and  other 
important  institutions  of  England,  we  can  have  whenever 
we  wish  to  avail  ourselves  of  them.  Indeed,  it  was  clear 
that  this  Province  possessed  the  advantages  of  the  British 
Constitution,  with  many  additional  blessings,  without  any 
of  its  burthens. 

He  would  now  again  pass  to  the  question  of  the 
responsibility  of  the  Government.  If,  by  that  term,  it  was 
meant  that  the  Lieutenant  Governor  should  be  responsible 
to  every  individual  in  the  Province,  he  would  prove  that 
he  is   so.     (Hear,   hear.)       Yes,    and   he  would  prove  in   the 
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most  satisfactory  manner  that  tlie  responsibility  contended 
for  by  some  hon.  gentlemen  is  a  mere  shadow,  a  thing  of 
nought,  compared  with  that  which  really  exists,  accordincc 
to  the  la\vs  and  constitution  of  this  Province. 

As  long  ago  as  in  the  reign  of  William  III.  it  appeared 
that  some  of  the  Colonial  Governors  did  not  always 
conduct  themselves  with  propriety,  and  an  Act  was  passed 
which,   as  it  was  short,   he  would  beg  leave  to  read  : 

"Whereas  a  due  punishment  is  not  provided  for  several 
crimes  and  offences  committed  out  of  this  His  Ma.i«sty's 
realm  of  England,  whereof  divers  Governors,  Lieutenant 
Governors,  Deputy  Governors,  or  Commanders-in-chief  of 
plantations  and  colonies  within  His  Majesty's  dominions 
beyond  the  seas,  have  taken  advantage,  and  have  not  been 
deterred  from  oppressing  His  Majesty's  subjects  within 
their  respective  governments  and  commands,  nor  from 
committing  sev^eral  other  great  crimes  and  offences  ;  not 
deeming  themselves  punishable  for  the  same  here,  nor 
accountable  for  such  their  crimes  and  offences  to  any 
person  within  their  respective  governments  and  commands  ; 
for  remedy  whereof,  be  it  enacted  by  the  King's  Most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
Parliament  assembled,  and  by  the  authority  of  the  same. 
That  if  any  Governor,  Lieutenant  Governor,  Deputy  Gover- 
nor, or  Commander-^in-chief  of  any  plantation  or  colony 
within  His  Majesty's  dominions  beyond  the  seas,  shall 
after  the  first  day  of  August,  one  thousand  seven  hundred, 
be  guilty  of  oppressing  any  of  His  Majesty's  subjects 
beyond  the  seas,  within  their  respective  governments  and 
commands,  or  shall  be  guilty  of  any  other  crime  or 
offence,  contrary  to  the  laws  of  this  realm,  or  in  force 
within  their  respective  governments  or  commands,  such 
oppressions,  crimes,  and  offences,  shall  be  enquired  of, 
heard  and  determined,  in  His  Majesty's  Court  of  King's 
Bench,  here  in  England,  or  before  such  Commissioners,  and 
in  such  county  of  this  realm,  as  shall  be  assigned  by  His 
Majesty's  Commission,  and  by  good  and  lawful  men  of  the 
same  county,  and  that  such  punishment  shall  be  inllicted  on 
such  offenders,  as  are  usually  inflicted  for  offences  of  likr' 
nature  committed  here  in  England." 

Let  it  be  remembered,  that  the  Act  he  had  just  read 
was  passed  when  the  present  United  States  formed  part  of 
the  British  Empire, — when  there  were  Legislative  bodit^s  in 
those  colonies,  similar  to  those  in  Upper  Canada.  But  if 
the  Executive  Councils  had  been  Cabinets,  and  responsible 
for  the  acts  of  the  Governors,  why  w^as  such  a  law  pas«ed  i 
It  would  have  been  the  height  of  absurdity.  The  Act 
shows     plainly     that     the    responsibility      rests     upon     the 
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Governor,  and  that  he  cannot  be  allowed  to  sheiter  himself 
under  any  pretended  responsibility  to  his  Council  ;  and  this 
Statute  is  in  force  at  this  day.  He  (the  Sol.-Oen.) 
would  grant  that  a  Governor  could  not  be  prosecuted  in 
this  country  :  and  why  ?  Because,  as  Lord  Mansfield 
says,  if  he  could,  he  might  be  imprisoned  ;  and  thus  the 
colony  be  without  a  Governor,  and  the  power  and  author- 
ity of  the  Crown  be  destroyed.  But  what  of  this  f  He 
can  be  prosecuted  in  England,  and  tried  like  any  other 
individual  by  a  jury  of  his  country.  In  the  year  1774  a 
Governor  Mostyn  was  prosecuted,  by  a  person  of  the  name 
of  Falrigas,  and  a  verdict  of  £3000  rendered  against  him 
for  an  act  which  would  have  been,  perhaps  above  any  other 
strictly  illegal  acts,  considered  excusable.  It  was  for 
imprisoning  a  man  who  had  been  accused  of  stirring  up 
treason  and  rebellion  in  the  colony.  (Hear,  hear.)  Here 
was  proper  responsibility,  and  proper  redress  ;  and  Lord 
Mansfield  in  pronouncing  the  judgment  of  the  Court 
declared, — 

"That  a  Governor  was  not  that  sacred  character  that 
an  action  would  not  lie  against  him  for  an  illegal  act 
committed  by  him  within  his  Government^but  that  for 
many  reasons,  if  an  action  did  not  lie  against  any  other 
man,  for  an  injury  done,  it  should  most  emphatically  lie 
against  the  Governor — but  that  he  must  be  tried  in  Eng^ 
land  to  see  whether  he  had  exercised  the  power  delegated 
to  him  legally  and  properly  ;  or  whether  he  had  abused  it 
in  violation  of  the  laws  of  England,  and  the  trust  reposed 
in  him." 

It  was  not  pretended  that  this  gentleman  had  been 
advised  to  do  what  he  had  done  by  his  Council  ;  and  if  he 
had  set  up  such  an  excuse  it  would  have  availed  him 
nothing.  If,  however,  it  had  been  in  his  power  to  shelter 
himself  under  the  advice  of  his  Council,  the  consequence 
would  have  been  that  the  man  who  had  sustained  a 
grievous  injury  would  have  been  without  any  remedy,— an 
admirable  proof  of  the  advantage  of  taking  away  responsi- 
bility from  a  Governor  and  placing  it  nominally  on  a 
Council  that  cannot  be  prosecuted.  Neither  are  we  without 
examples  of  the  responsibility  of  Governors  to  individuals 
for  injuries  done  them  nearer  home.  Honourable  gentlemen 
no  doubt  recollected  Governor  Gore  ;  and  some  of  them 
might  have  heard  of  Judge  Thorpe,  Mr.  Surveyor  General 
Wyatt,  and  others,  who  either  abandoned  their  situations 
or  ^ve^e  suspended  by  Mr.  Gore  for  alleged  misconduct. 
Mr.  Wyatt  was  so  disposed  of,  but,  considering  himseif 
unjustly  treated,  he  brought  an  action  against  Mr.  Gore 
when  in  England  and  during  the  time  he  was  on  leave  of 
absence     as     Tjieutenant     Governor     of     the     Province,    and 
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received  £300  damages  against  him.  Many  other  cases 
might  be  adduced  proving  the  responsibility  of  Governors 
for  their  acts,  and  showing  that  they  never  pretended  to 
sh'elter  themselves  under  the  advice  of  their  Council. 
Neither  could  they  do  so  ;  for  the  laws  and  constitution 
make  them,  and  not  the  Council,  responsible  for  whatever 
injury  may  have  been  committed  by  •  them.  They  are 
known,  tangible  individuals  ;  but  a  Council  could  not  be  so 
prosecuted — and  if  a  party  were  told  to  seek  redress  from 
it,  for  an  injury  however  enormous,  he  would  find  that  his 
hopes  of  compensation   were   visionary   and  unfounded. 

He  would  conclude  this  part  of  the  subject  by  referring 
to  two  Acts  of  the  Imperial  Parliament  showing  the  heavy 
responsibility  imposed  upon  Governors  of  Colonies,  and 
from  which  neither  an  Executive  Council,  nor  any  other 
power  but  Parliament  itself,  could  save  them.  The  first  is 
an  Act  passed  in  the  7th  and  8th  years  of  William  and 
Mary,  for  preventing  frauds,  and  regulating  abuses  in  tho 
Colonial  Trade,  by  the  4th  clause  of  which  it  is  enacted 
that  if  a  Governor  of  any  of  the  Colonies  shall  fail  to  do 
the  utmost  in  his  power  to  carry  that  law  into  effect,  he 
should  forfeit  one  thousand  pounds,  and  be  removed  from 
his  government.  The  second  Act  was  passed  in  the  -Ith 
year  of  Geo.  III.  to  prevent  paper  bills  of  credit,  issued  in 
the  Colonies  in  America,  from  being  made  a  legal  tender 
by  any  Act  of  the  local  Legislature  ;  and  by  the  3rd  section 
of  which  it  is  enacted  that  if  any  Governor  shall  give  his 
assent  to  a  bill  passed  by  a  Colonial  Assembly  in  opposi- 
tion to  the  intent  and  meaning  of  that  Act,  he  should 
forfeit  £1,000,  be  removed  from  his  government,  and  for 
ever  rendered  incapable  of  any  public  office  or  place  of 
trust.  Of  what  avail,  he  would  ask,  would  it  be  to  a 
Governor  of  Upper  Canada,  who  had  rendered  himself 
liable  to  punishment  under  the  provisions  of  either  of  these 
Acts,  to  plead  as  his  excuse  that  he  had  acted  by  Jind 
with  the  advice  of  the  Executive  Council  ?  Should  such  a 
plea  save  him  from  punishment,  where  would  the  responsi- 
bility rest  then  ?  (Hear,  hear.)  He  might  multiply 
proofs  and  authorities,  but  it  could  not  be  necessary. 
Those  hon.  gentlemen  who  wished  to  be  influenced  by 
honest  argument  and  truth  had  heard  enough,  and  if  any 
were  already  determined  as  to  their  votes,  without  regard 
to  facts  or  arguments,  they  must  pursue  their  own  course. 
It  had  been  asserted  that  the  doctrine  laid  down  by  His 
Excellency  was  altogether  nov^el  ;  but  when,  he  would  ask, 
had  responsibility  been  claimed  at  any  former  period  of 
our  history  by  the  Council,  or  by  anybody  on  their  behalf  / 
Where  was  the  proof  of  it?  ("Where  is  it  not?"  from 
Dr.     Morrison.)     The     hon.     and    learned     gentleman     asks. 
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"where  is  it  not  ?"  He  (the  Sol.-Gen.)  was  really  sur- 
prised. Wh}-  was  there  no  noise  made  about  it  last 
Session  ?  Had  not  that  hon.  gentleman  himself,  and  those 
with  whom  he  acted,  declared  that  the  Council  was  a 
perfectly  irresponsible  and  useless  body  ?  Perhaps  the 
hon.  gentleman  has  forgotten  this,  but  his  memory  should 
presently  be  refreshed.  When  the  Act  was  passed,  making 
a  permanent  provision  of  £500  annually  for  the  support  of 
the  Council,  it  wa-s  asked  often  during  the  debate,  and 
particularly  by  the  hon.  member  from  Lennox  and  Adding- 
ton,  "What  is  the  u.<e  of  such  a  body,  responsible  to  no 
one  for  iheir  conduct  ?"  He  (the  Sol.-Gen.)  had  no  doubt 
but  those  arguments  would  be  found  in  the  speeches  of 
hon.  members,  as  reported  at  that  time  in  the  public 
papers  ;  but  now  they  seem  to  have  acquired  new  light. 
(Hear,  h«ar.)  To  show  that  some  changes  of  opinion  had 
occurred,  he  would  read  an  extract  from  the  famous  Ginev- 
ance  Report  of  last   Session  : — 

"It  appears  that  it  is  the  duty  of  the  Lieutenant 
Governor  to  take  the  opinion  of  the  Executive  Council 
only  in  such  cases  as  he  shall  be  required  to  do  so  by  his 
Instructions  from  the  Imperial  Government,  and  in  such 
other  cases  as  he  may  think  fit." 

Now,  he  particularly  desired  to  call  the  attention  of 
the  hon.  member,  (Dr.  Morrison),  to  the  fact,  that  his  own 
name,  the  name  of  T.  D.  Morrison,  was  stuck  to  that 
Report.  Yes,  there  he  was,  saying  the  the  very  thing 
which  he  now  declares,  and  almost  swears,  is  not  true. 
(Hear,  hear,  and  laughter.)  The  hon.  gentleman  who 
fabricated  that  Report  knew  well  that  the  Council,  as  well 
as  the  Governor,  was  only  responsible  to  the  King,  and 
that  such  was  the  Constitution. 

He  (the  Solicitor-General,)  felt  an  unwillingness  to  refer 
to  the  extraordinary  conduct  of  the  late  Councillors,  with 
all  of  whom,  except  one,  he  had  ever  been,  and  hoped  still 
to  continue,  on  terms  of  friendship  and  intimacy.  It  was 
a  maxim  with  him,  never  to  allow  political  feelings  to 
destroy  private  friendship  ;  he  had  become  perfectly  callous 
to  the  attacks  made  upon  himself  by  political  opponents, 
and  should  never  suffer  them  to  affect  him.  But  his  public 
duty  required  him  to  refer  to  the  letter  which  had  been 
read  in  that  House,  and  in  the  Legislative  Council,  setting 
forth  the  terms  on  which  those  gentlemen  took  office.  It 
was  asserted,  in  the  Report  under  consideration,  that  that 
letter,  as  read  in  the  two  branches  of  the  Legislature,  had 
been  altered  from  the  original  draft  shown  to  those  gentle- 
men by  His  Excellency,  and  that  it  did  not  contain  the 
terms  on  which  they  accepted  office.  (Hear.)  But,  if  this 
were   true,    would  tho=!P  eentlemen    have   taken   office     under 
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such  circumstances  ?  Tf  g-entlemen,  so  distinguished  for 
acuteness  and  deliberation,  had  seen  additions  of  such 
importance  made  to  the  original  draft,  would  they  not 
have  returned  the  letter  to  His  Excellency,  and  have 
retired,  saying — "No  Sir,  these  are  not  the  terms  on  .which 
we  accepted  office  ?"  Or  if  they  did  not  wish  to  embarrass 
the  Government  by  retiring,  could  it  be  supposed  that  they 
would  have  put  the  letter  into  your  hands,  Mr.  Speaker, 
and  in  the  hands  of  a  friend  and  member  of  the  other 
House,  for  the  purpose  of  having  it  read,  as  it  was  by 
you,  with  much  emphasis  and  apparent  satisfaction,  for  the 
express  purpose  of  shewing  the  conditions  upon  which,  they 
had  accepted  office,  if  it  did  not  truly  describe  those 
conditions  ?  He  (the  Sol. -Gen.)  was  bound  to  assume 
that  the  assertion  made  in  the  Report,  was  unauthori.sed, 
becau.se,  he  could  not  for  a  moment  suppose  that  the  hon. 
Speaker  of  this  House  would  have  consented  to  read  to 
the  House,  on  behalf  of  his  most  intimate  friends,  as  an 
authentic  document,  one  which  he  must  have  known  was 
not  so.  He  felt  very  sensibly  the  embarrassing  situation 
in  which  the  hon.  Speaker  must  be  placed  on  the  present 
occasion,  and  would  most  gladly  sit  down  in  order  that  a 
motion  might  be  made  for  the  House  to  go  into  Com- 
mittee, and  thus  allow  the  Speaker  an  opportunity  to 
express  his  views  on  this  affair.  Indeed,  it  was  most 
unfair  in  the  majority  of  the  House  not  to  go  into 
Committee  ;  as  by  the  present  course,  the  House  was 
deprived  of  the  valuable  legal  opinions  of  the  hon.  Speaker 
on  so  important  a  subject.  But  to  him  (the  Sol. -Gen.)  it 
appeared  perfectly  clear  that  as  the  Speaker  was  the 
intimate  friend  of  the  late  Councillors,  and  had  been 
consulted  by  them  at  every  stage  of  the  proceedings  which 
led  to  their  taking  office,  he  must  have  been,  by  direct 
information,  or  otherwise,  aware  of  the  incorrectness  of 
that  letter,  if  it  were  incorrect  ;  and  therefore,  if  it  woro 
so,  he  would  not  have  permitted  himself  to  be  the  medium 
of  communicating  it  to  the  House.  Hence,  he  (the  Sol.- 
General)  was  bound  to  believe  that  that  letter  contained 
the  real  principles  under  which  those  gentlemen  became 
Councillors.  Now,  he  would  ask,  if  they  accepted  office 
with  an  understanding  that  their  advice  was  to  be  limited 
to  those  affairs  on  which  His  Excellency  might  feel  it 
necessary  to  consult  them,  how  could  they  have  understood 
the  Instructions  in  that  unlimited  sense  in  which  they 
have  construed  them  in  their  address  to  His  Excellency  ? 
(Hear,  hear.)  There  was  a  something  of  mysteriousness 
hanging  over  the  whole  affair  which  he  could  not  compre- 
hend. 

It   had   been   stated,    that   after   His   Excellency   received 
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the  address  from  the  Council,  it  was  wrong  for  him  to 
require  them  to  renounce  their  principles  or  retire  from 
office.  But  how  could  His  Excellency  do  otherwise  ?  He 
replied  to  them  in  a  document  in  which  he  gave  his 
exposition  of  the  Constitutional  powers  of  the  Council,  and 
then,  he,  in  substance,  said,— "Your  views  and  mine  are 
directly  at  variance  on  a  vital  principle  of  Constitutional 
law — it  is  impossible  that  we  can  act  harmoniously  under 
such  circumstances — you  must  therefore  calmly  weigh  the 
views  which  I  have  laid  before  you,  and  if  you  cannot 
conscientiously  accede  to  them,  I  cannot  conscientiously 
giv^  them  up,  and  therefore  we  must  part  on  good  terms." 
Had  His  Excellency  done  otherwise,  he  would  have  been 
justly  condemned. 

It  had  been  stated  by  the  hon.  member  for  Lennox  and 
Addington  that  the  Executive  Council  were  willing  to 
withdraw  the  paper  they  had  addressed  to  His  Excellency 
v,'hcn  they  discovered  the  difficulties  it  was  likely  to  lead 
to  ;  and  that  it  was  proposed  to  erase  it  from  the  Council 
books,  and  that  the  Clerks  of  the  Executive  Covmcil  had 
been  sworn  to  secrecy  on  the  subject.  All  that  he  could 
say  was,  that  if  this  statement  was  true,  it  iavolved  very 
serious  charges  against  these  gentlemen  :  in  the  first  place, 
he  knew  of  no  authority  under  which  the  Councillors  could 
administer  such  an  oath  to  the  Clerks,  and  if  no  such 
authority  existed,  then  the  oath  was  an  illegal  and  a 
profane  oath  ;  and  in  the  second  instance,  the  proposal  to 
erase  from  the  records  of  the  Council  the  document  they 
had  so  deliberately  signed,  if  made  as  asserted  by  the 
hon.  member,  (which  he  was  bound  to  discredit)  was  most 
i-eprehensible  :  and  he  must  say  that  if  such  a  proposal  was 
made  to  His  Excellency,  and  he  had  not  forthwith 
dismissed  those  who  made  it  from  office,  he  would  not  have 
performed  his  duty  ;  unless  indeed  they  had  been  convinced 
of  their  error  of  judgment,  and  on  that  account  wished  to 
retract  their  opinions.  To  continue  them  as  Councillors, 
they  retaining  the  opinions  they  had  expressed  in  opposi- 
tinn  to  the  Governor  would  have  been  objectionable  indeed. 
Suppose  by  way  of  illustration,  that  two  or  three  Clergy- 
men should  write  an  elaborate  document  to  their  Bishop, 
declaring  their  disbelief  of  the  great  truths  of  Christianity, 
and  stating  their  reasons,  thinking  thereby  to  convert  him 
to  their  views,  and  that  the  Bishop  should  reply  at  length 
to  their  objections,  and  inform  them  if  thej'  persisted  in 
their  opinions  they  must  be  suspended,  as  he  could  not 
labour  in  connexion  with  persons  holding  such  sentiments  ; 
suppose  that  when  they  see  they  are  in  consequence  likely 
to  lose  their  livings  and  be  expelled  from  the  Church,  they 
should    request    permission    to   recall    their   declaration,     at 
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the  same  time  retaining'  their  opinions.  What  would  be  the 
duty  of  their  Bishop  ?  Evidently  to  say,  "No,  g-entlemen, 
it  will  not  be  sufficient  that  you  withdraw  the  testimony 
of  your  ffuilt,  you  must  retract  your  opinions,  you  mu.-;t 
declare  that  they  were  wrong-,  and  that  you  no  longer 
retain  them,  before  I  can  consent  to  continue  you  in  your 
sacred  office."  Now,  the  affair  with  the  Council  was  pre- 
cisely similar.  If  the  g-entlemen  were  not  convinced  by  the 
able,  plain  and  kind  reply  of  His  Excellency,  they  were 
bound  in  honour  to  retire,  even  if  not  requested  to  do  so. 
He  had  too  high  an  opinion  of  the  honourable  feelings  of 
those  gentlemen  to  believe  that  they  had  proposed  to  with- 
draw their  paper  and  continue  in  office,  retaining  the 
opinions  they  had  avowed,  and  he  was  astonished  that  such 
an  assertion  should  be  made.  If  true,  nothing  in  his 
opinion,  could  anore  fully  prove  their  unfitness  for  the  con- 
iidential  and  honourable  situation  of  Executive  Councillors 
than  that  they  were  capable  of  making  such  a  proposal. 

A  great  deal  had  been  said  about  His  Excellency  having 
garbled  the  documents  sent  to  the  Council.  It  appeared 
that,  through  a  clerical  error,  the  word  "these"  had  been 
omitted,  and  on  this  ground  His  Excellency  is  charged 
with  a  laxity  of  moral  principle.  To  say  nothing  of  the 
unjustifiable  grossness  of  this  charge,  it  was  really  aston- 
ishing that  hon.  gentlemen  could  not  discover,  that,  if  His 
Excellency  had  designed  to  garble  his  extracts,  it  would 
have  been  as  easy  a  matter  for  him  to  have  done  so  the 
second  time  as  the  first,  and  thus  not  have  exposed  him- 
self. Such  accusations  were  no  credit  to  those  who  made 
them.  Such  charges  might,  with  much  stronger  semblance 
of  truth,  be  brought  against  the  authors  of  the  Report 
under  discussion.  A  most  laboured  effort  had  been  put 
forth  by  the  Committee  to  impeach  the  character  of  Mis 
Excellency  in  reference  to  the  arrangement  which  had  been 
made  between  two  of  the  Councillors  concerning  the  admin- 
istration of  the  government  in  case  of  the  death  of  His 
Excellency.  As  it  respected  the  arrangement  itself,  it  was 
altogether  unnecessary.  It  appeared  to  have  been  made 
under  the  impression  that  the  senior  councillor  must  other- 
wise become  the  administrator  of  the  government  in  the 
case  supposed.  But  that  was  a  mistake.  When  Mr.  Smith 
was  sworn  into  office  there  were  two  older  Councillors  than 
himself,  Mr.  Baby  and  Chief  Justice  Powell  ;  neither  of 
whom  was  forbidden  by  the  Constitution  to  administer  the 
Government.  But  no  man  is  obliged  to  assume  the  office. 
He  would  now  state  the  facts  of  this  case,  and  leave  every 
honest  mind  to  judge  whether  there  was  any  foundation  for 
the  abuse  which  had  been  heaped  upon  His  Excellency.  One 
of  the  Councillors,   before  they  were   sworn   into  office — (let 
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that  be  remembered) — suggested  that,  in  case  of  His  Excel- 
lency's death,  the  administration  of  the  government  should 
devolve  on  the  hon.  Mr.  Allan.  To  this  Mr.  Sullivan  read- 
ily assented,  being  anxious  to  be  free  from  so  gi-eat  respon- 
sibility. And  to  place  his  wish  beyond  doubt,  it  was 
suggested  by  Mr.  Sullivan  that  a  writing  should  be  drawn 
and  signed  by  him,  declaring  that,  in  the  event  of  the 
Government  devolving  on  a  Councillor,  he  would  resign  and 
make  way  for  Mr.  Allan.  This  conversation  took  place  in 
presence  of  His  Excellency,  who  was  requested  to  draw  an 
instrument  to  that  effect.  He  did  so,  and  it  was  signed  by 
Mr.  Sullivan  ;  and  Mr.  Allan  received  it,  and  there  the 
matter  rested.  It  was  no  official  document, — it  was  not 
done  in  Council,  nor  was  any  record  made  of  it.  It  was  a 
private  arrangement  between  two  gentlemen,  with  respect 
to  which  the  Lieutenant  Governor  was  perfectly  indifferent. 
(Hear,  hear  I)  Now,  what  does  the  Report  state  ?  It 
states  that  when  His  Excellency  was  addressed  by  the 
House  for  information,  he  intimated — (mark  the  expression) 
— he  "intimated  that  he  knew  of  no  such  agreement,  and 
that  in  fact  no  document  of  such  a  nature  existed."  Now, 
this  was  plainly  a  misrepresentation.  His  Excellency  inti- 
mated no  such  thing  ;  and  to  prove  this,  it  will  be  most 
satisfactory  to  read  the  answer  His  Excellency  did  give  to 
the  Address  of  the  House  for  information  on  this  subject. 
It  is  as  follows  :— 

"Gentlemen — I  herewith  transmit  as  much  of  the  infor- 
mation desired  by  the  House  as  I  possess. 

"I  have  entered  into  no  bond  or  agreement,  of  any  sort, 
with  my  present  Executive  Council,  and  I  do  not  possess, 
nor  does  there  exist  in  Council,  any  document  of  such  a 
nature,  between  two  or  more  of  the  said  Council." 

This  answer  was  in  the  possession  of  the  committee  at 
the  time  they  made  the  unfounded  assertion  contained  in 
their  Report.  Any  man  of  ingenuous  disposition — any  man 
who  was  not  desirous  of  perverting  the  truth,  would  have 
at  once  seen  that  His  Excellency,  merely  wished  to  inform 
the  House,  that  officially  he  had  no  controul  over  any 
document  such  as  was  referred  to,  but  that  he  by  no  means 
intended  to  convey  the  idea,  that  ''no  document  of  such  a 
nature  existed  ,"  on  the  contrary,  he  v^ry  plainly  intimated 
the  reverse,  and  to  prove  that  he  had  no  objection  to  its 
being  made  public,  and  that  he  was  ready  to  assist  in  its 
disclosure,  he  permitted  Mr.  Sullivan  to  appear  before  the 
Committee  and  state  every  thing  he  knew  respecting  the 
matter.  Had  His  Excellency  d-esired  concealment  he  could 
ha\-e  prevented  this  :  and  th«  Committee  would  then  have 
been  left  without  this  new  topic,  upon  which  to  assail  the 
Tjieut'enant   Governor.     But,   as   an  honest  man,   he  had   no 
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desire  to  conceal  the  truth — all  he  asked,  was,  that  the 
truth  should  be  plainly  told,  and  no  false  interpretations 
placed  upon  it.  Much  stress  was  laid  upon  Mr.  Sullivan 
having  expressed  an  unwillingness  at  first  to  state  who 
drew  up  the  document.  But  why  was  he  unwilling  ?  Un- 
doubtedly, because  he  suspected  the  dishonourable  use  that 
would  be  made  by  the  Committee  of  that  information. 
(Hear,  hear  !)  But  it  would  be  a  mere  waste  of  time  for 
him  to  attempt  further  to  show  how  utterly  impossible  it 
was  for  any  imputations  to  be  fairly  cast  upon  the  charac- 
ter of  His  Excellency  with  regard  to  that  transaction. 
What  he  had  said  had  not  been  for  the  sake  of  convincing 
the  Committee,  or  those  who  were  already  determined  to 
sustain  the  Report,  and  all  the  slanders  contained  in  it  ; 
but  to  show  'to  the  country  the  real  nature  of  a  transactioi; 
which  had  been  so  shamefully  misrepresented,  for  party 
purposes.     (Hear.) 

He  had  detained  the  house  a  long  time,  but  he  hoped 
that  the  vast  importance  of  the  subject  would  form  for  him 
a  sufficient  apology.  He  had  felt  a  deep  and  thrilling  inter- 
est in  the  question  before  the  house,  and  although  he  had 
no  doubt  as  to  the  course  which  the  majority  would  pursue, 
and  that  it  would  be  of  no  avail  for  him  to  argue  against 
the  decision  which  had  been  already  determined  on,  yet 
that  regard  which  every  patriotic  man  must  feel  for  the 
prosperity  of  the  country  in  which  the  interests  of  himself 
and  his  posterity  are  at  stake,  rendered  it  impossible  that 
he  should  say  less  than  he  had.  The  subject  was  an  excit- 
ing one,  but  he  had  endeavored  to  confine  himself  to  a 
deliberate  consideration  and  calm  discussion  of  its  true 
principles  and  merits,  and  of  those  prominent  features  of 
the  Report  which,  from  their  connexion  with  the  main  ques- 
tion, seemed  to  possess  some  importance.  He  hoped  that 
he  had  accomplished  what  he  proposed  at  the  commence- 
ment of  his  observations.  He  had  noticed  the  origin  of  the 
Executive  Councils — he  had  pointed  out  their  legitimate 
functions,  and  how  far  their  existence  was  identified  with 
the  Constitution.  He  had  shown  the  real  responsibility  of 
Colonial  Government  ;  and  had  made  it  obvious  that  the 
system  advocated  by  the  late  Council  and  in  the  Report,  if 
indeed  it  might  be  called  a  system,  would  completely 
remove  that  responsibility  from  where  alone  it  could  safely 
rest,  and  would  introduce  in  its  stead  a  merely  ideal 
responsibility,  subverting  the  best  interests  of  the  country, 
and  annihilating  in  it  every  vestige  of  British  rule.  (Hear, 
hear.)  And  now  he  would  close  his  remarks  by  expressing 
his  deep  regret  that  men  should  be  found  occupying  the 
important  and  distinguished  places  of  representatives  of  a 
patriotic  people,   who  would  abuse  the  trust  committed  to 
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them,  and  avail  themselves  of  their  parliamentary  privileges 
to  traduce  the  character,  and  misrepresent  the  conduct,  of 
as  honest,  upright,  disinterested,  straightforward,  able,  and 
truly  patriotic  a  man  as  ever  was  entrusted  by  Britain's 
Monarch  with  the  government  of  any  Colony  of  the  Empire. 
—(Hear,  hear,) — a  man  whose  only  study  was  to  maintain 
alike  inviolate  the  prerogatives  of  his  Sovereign,  and  the 
indefeasible  rights  of  the  people,  (hear,  hear  ;)  whose  most 
ardent  desire  was,  to  carry  out  in  all  their  extent  the 
benevolent  designs  of  one  of  the  most  indulgent  and 
patriotic  Kings  that  ever  wore  the  British  Crown,  (hear, 
hear  ;)  and  who  still  would  persevere  in  accomplishing  the 
important  work  entrusted  to  him,  amidst  all  the  obstacles 
which  might  be  thrown  in  his  way.  (Hear,  hear.)  Yes. 
such  was  the  individual  against  whom  all  the  vituperative 
language  of  that  laboured  Report  was  directed  ; — such  was 
the  individual  who,  it  might  be  almost  said,  immediately 
on  his  arrival,  is  accused  of  crimes  and  offences  which,  if 
true,  ought  not  only  to  depose  him  from  his  exalted  office, 
but  ought  for  ever  to  close  against  him  the  door  of  civil- 
ized society.  (Hear,  hear.)  He  would  not  give  that  man 
credit  for  much  strength  of  understanding,  or  honesty  of 
principle,  or  goodness  of  heart,  who  would  not  decide  that 
there  was  some  other  object  kept  in  view,  by  the  framers 
and  advocates  of  that  Report,  than  the  investigation  of 
constitutional  principles.  It  spoke  not  the  calm  and  digni- 
fied language  of  virtuous  patriotism,  but  that  of  an  un- 
worthy and  factious  attempt  to  embarrass  the  administra- 
tor of  the  Government.  That  would  be  traced  by  every 
candid  man  in  almost  every  paragraph,  and  it  would  pro- 
duce in  the  country  a  very  different  effect  from  that  which 
the  supporters  of  it  appeared  to  anticipate.— (Hear,  hear.) 
He  supposed  that  hon.  members  were  resolved,  however,  to 
try  the  experiment.  Well,  let  them  do  so.  They  had  of 
course  power  to  stop  the  supplies  necessary  for  carrying  on 
the  Government  in  an  advantageous  manner  ;  but  there  was 
another  power  from  which  theirs  was  derived  ;  and  it  was 
for  the  people  to  decide  whether  it  was  for  the  peace,  wel- 
dare,  and  good  government  of  the  Province  that  th«.  Courts 
of  Justice  should  be  impeded  in  their  important  proceed- 
ings,—that  the  public  offices  .should  be  shut  up,  and  that 
the  industrious  farmer  and  mechanic  should  suffer  from  the 
suspension  of  all  internal  improvement.  Yet  such  everj- 
hon.  member  knew  must  be  the  inevitable  result  of  stopping 
the  supplies. 

But  this,  notwithstanding  all  the  evils  that  would  re- 
sult from  it,  would  undoubtedly  be  done  ;  and  then  efforts 
would  be  made  to  persuade  the  country  that  it  was  done 
from  a  regard  for  their  rights  and  interests.     (Hear,  hear.) 
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But  the  people  would  not  believe  it  ;  there  was  too  mucli 
intelligence  in  the  country  for  such  a  deception  to  he  prac- 
tised upon  its  inhabitants.  There  was  no  Colony  that 
possessed  the  power  and  the  advantages  which  had  been 
entrusted  and  granted  to  Upper  Canada,  for  the  benefit  oi 
those  patriotic  men  who  were  among  its  first  inhabitants, 
and  who  risked  their  lives,  and  sacrificed  their  property,  in 
defence  of  British  principles  ;  yes,  many  of  them  had  fought 
and  bled  for  the  sake  of  the  privileges  which  they  then  en- 
joyed under  merely  chartered  governments.  But  the  British 
Government,  with  that  nobleness  by  which  it  has  ever  been 
distinguished,  generously  decreed  a  reward  to  their  loyalty 
by  increasing  and  greatly  extending  the  privileges  they  had 
previously  enjoyed,  and  conferred  upon  this  Province  that 
constitution  which  it  was  the  object  of  the  Report  under 
cons'ideration  to  subvert  and  destroy  under  the  false  pre- 
tences of  supporting  it.  (Hear,  hear.)  Yes,  the  object 
could  not  be  concealed,  and  the  country  will  pronounce  an 
equitable  sentence  on  its  authors  and  abettors.  The  powers 
entrusted  to  the  Colonial  Legislature  were  never  intended 
to  be  exercised  in  the  manner  now  contemplated.  It  nevei- 
was  supposed  that  an  effort  would  be  made  to  withhold  the 
necessary  supplies  for  carrying  on  the  Government,  because 
of  a  difference  of  opinion  having  arisen  between  the  Gover- 
nor and  the  majority  of  the  House  on  a  constitutional 
question  ; — and  on  a  question  which  the  Imperial  Govern- 
ment alone  could  decide.  What  was  the  meaning  of  such  a 
step  ?  It  was  saying  most  distinctly,  not  to  the  Governor, 
for  he  had  not  power  to  grant  what  was .  demanded  of  him, 
but  to  the  King,  "Unless  this  question  be  decided  according 
to  our  dictation  we  will  refuse  to  co-operate  with  the  Gov- 
ernment, we  will  array  ourselves  against  the  constitutional 
powers  of  the  King's  representative,  or  in  other  words, 
against  the  King  himself."  (Hear,  hear.)  Such  was  the 
language  spoken  by  the  measure,  and  although  it  might  be 
denied,  it  could  not  be  disproved.  A  certain  system  is  laid 
down  by  our  Reformers  in  the  Assembly,  and  it  is  designat- 
ed responsible  government  ;— -it  is  as.serted  that  it  is  the 
system  acknowledged  by  the  constitution,  and  the  Governor 
is  required  to  act  upon  it.  He  dissents,  and  states  that  he 
cannot  view  the  constitution  in  that  light,  and  therefore 
cannot,  in  accordance  with  his  oath,  administer  the  govern- 
ment on  such  principles  ;  but  he  points  to  the  imperial 
government  as  the  only  tribunal  competent  to  award  a 
decision,  and  to  that  decision  he  declares  himself  willing 
respectfully  to  bow.  Why  then  does  not  the  House  wait  for 
that  decision  ?  If  hon.  members  were  willing  to  abide  by 
it,  and  to  uphold  the  Constitution  as  it  exists,  why  stop 
the  Supplies  ?     Such  a  step  is  evidently  an   attempt   to  in- 
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timidate  the  Government,  and  it  loudly  declares  to  the 
King,  "you  must  either  decide  that  our  construction  of  the 
constitution  is  right,  or  you  must  make  such  changes  as 
will  accord  with  the  system  we  have  demanded  ;  and  if  you 
will  not,  we  will  not  be  governed  by  you."  (Hear,  hear.) 
Suppose  the  Government  should  decide  that  that  system 
cannot  be  established  without  destroying  all  colonial  de- 
pendency, what  then  must  be  done  ?  The  answer  was 
obvious  :— but  there  were  more  than  150,000  men,  loyal  and 
true,  within  this  province,  who  v.ould  never  consent  to  have 
the  authority  of  the  Sovereign  trampled  under  foot  ;  and 
never,  without  their  concurrence,  could  the  moral  power  of 
the  Government  be  put  down.  (Hear,  hear.)  U  the  refusing 
to  vote  the  Supplies  would  not  open  the  eyes  of  the  people, 
they  would  deserve  to  be  slaves  ; — not  the  slaves  of  the 
British  Monarch,  for  such  a  relation  could  not  exist  within 
the  boundaries  of  his  Empire, — (hear,  hear,) — ^but  the  slaves 
of  the  present  majority  of  the  House  of  Assembly,  whose 
eager  grasping  after  uncontrolled  power  sufificiently  proved 
how  utterly  disqualified  they  were  for  possessing  it.  (Hear, 
hear.)  He  was  but  an  humble  individual,  and  stood  in  a 
minority  in  that  House  ;  but,  of  that  minority  he  was  proud 
on  the  present  occasion, — and  he  felt  assured  the  cause  he 
and  his  estimable  fri-ends  were  now  advocating  would  be 
found  to  be  the  cause  of  the  people,  and  that  he  was  ex- 
pressing the  views  of  those  who  constituted  the  worth, 
and  the  intelligence,  and  the  patriotism  of  the  country. 
Whatever  might  be  the  result  of  that  evening's  discussion, 
and  he  had  no  expectation  but  that  the  Report  would  be 
adopted,  it  would  afford  him  unmixed  satisfaction  to  the 
latest  period  of  his  life,  that  he,  and  his  respected  friends 
around  him,  had  lifted  up  their  voices,  and  recorded  their 
votes,  against  a  measure  so  fraught  with  most  disastrous 
consequences  to  the  Province,  and  so  directly  at  variance 
with  every  principle  which  ought  to  find  a  lodgment  in  a 
Briton's  heart.  (The  hon.  and  learned  gentleman  resumed 
his  seat  amidst  loud  cheers  from  the  crowded  galleries,  and 
the  space  below  the  bar.) 

Mr.  ROBLIN  said,  that,  with  regard  to  the  document 
which  had  been  spoken  of  between  Mr.  Sullivan  and  Mr. 
Allan,  he  was  as  well  satisfied  as  any  thing  could  be,  when 
the  Governor's  reply  was  read,  that  he  had  been  misinform- 
ed ;  and  he  was  very  much  astonished  when  Mr.  Sullivan 
told  the  committee  there  was  such  a  paper. — But  it  is 
argued  there  is  no  such  paper  in  Council.  That  was  a  way 
of  getting  along  that  he  was  not  used  to.  But,  leaving 
that  matter,  he  would  come  to  the  question  of  responsible 
government.  The  constitution  recognized  "such  Executive 
Council  as  shall  be  appointed  bv  His  Majesty  for  the  affairs 
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of  the  Province,"  and  therefore  he  argued  that  the  Act 
created  an  Executive  Council.  The  hon.  and  learned 
Solicitor-General  stated  that  the  Report  said  the  Governor 
should  consult  the  Council  upon  all  the  affairs  of  the  Gov- 
ernment. Now,  it  said  no  such  thing  ;  but  the  Royal 
Instructions  said  so,  and  also  that  the  senior  Councillor 
should  administer  the  government  in  case  of  the  death  of 
the  Governor.  The  simple  question  was,  Ought  we  not  to 
have  a  responsible  Executive  Council  in  this  Province  ? 
Why  not  ?  He  could  not  see  how  it  was  going  to  curtail 
the  prerogative  of  the  Crown,  as  it  had  been  argued.  Was 
the  Lieutenant-Governor  to  have  more  power  thah  the  King 
himself  ?  (Hear,  hear  !)  He  had  an  Executive  Council,  just 
as  the  King  had  his  Privy  Council  ;  and  from  the  Privy 
Council  the  King  selected  his  Cabinet  Council,  whose  advice 
he  was  to  take  upon  all  affairs  of  the  government.  (Hear, 
hear  !)  Whenever  they  gave  advice,,  the  King  acted  in  ac- 
cordance with  it,  so  long  as  he  retained  them  in  office.  The 
acts  of  the  Government  were  the  acts  of  the  Council,  and 
in  that  way  their  opinions  went  forth  to  the  country.  But, 
if  they  did  not  suit  the  views  of  a  majority  of  the  repre- 
sentatives of  the  people,  the  Council  must  go  out  of  office  ; 
for  it  was  contrary  to  all  the  principles  of  good  govern- 
ment that  two  bodies  should  be  constituted  to  act  together 
who  at  the  same  time  held  views  contrary  to  each  other  ; 
just  as  the  good  book  said,  a  house  divided  against  itself 
could  not  stand.  It  was  not  required  that  if  the  Governor 
advised  with  the  Council  he  should  act  with  that  advice  ; 
but  it  was  wished  to  know  who  did  anything  for  the  good 
of  the  country  and  who  did  not.  If  they  were  paid  £500  a 
year,  he  would  like  to  know  what  good  they  did  for  it.  If 
they  gave  the  Governor  advice  and  he  did  not  please  to  act 
according  to  it,  the  House  of  Assembly  wanted  to  know  it, 
that  in  such  case  the  matter  might  be  submitted  to  the 
decision  of  His  Majesty's  Government.  If  they  say,  we 
approve  of  your  course,  and  you  may  dismiss  your  Council, 
he  would  of  course  do  so.  He  takes  another  ;  but  they 
cannot  agree  with  the  people.  Here  we  are  at  a  stand,  and 
obliged  to  recur  to  first  principles,  and  ask  for  what  pur- 
pose governments  were  instituted,  if  it  was  not  for  tho 
good  of  the  people  ?  That  should  be  the  foundation  of  all 
governments,  the  welfare  of  the  people.  And  were  not  the 
people  of  Upper  Canada  to  be  the  judges  of  what  was  for 
their  own  good,  and  what  was  not  ?  or  was  the  Colonial 
Minister  at  4000  miles  distant  to  be  judge  of  what  was  for 
our  good,  and  tell  us,  "You  must  swallow  whatever  I  please 
to  cram  down  your  throat,  whether  you  like  it  or  not  ?" 
These  were  his  opinions  on  government,  and  he  was  satis- 
fied that  on  no  other  principle  could  it  exist.       While    the 
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people  of  this  Province  could  look  to  other  countries  where 
government  was  thus  administered,  they  would  not  be  con- 
tented so  long  as  the  present  state  of  things  existed  here, 
and  while  the  rights  enjoyed  by  others  were  denied  to  them. 
If  the  Governor  could  not  agree  with  the  Representatives 
of  the  people,  th«y  being  a  factious  set  of  fellows  like  the 
present  House  of  Assembly,  let  him  dissolve  them  and 
appeal  to  the  people.  Should  he  do  this,  and  a  majority  of 
the  same  sentiments  be  again  returned,  what  was  to  be 
done  ?  Could  we  get  on  in  this  way  ?  Surely  the  British 
Government  had  no  desire,  and  could  have  no  interest,  in 
persisting  to  govern  this  Colony  in  a  manner  contrary  to 
the  wishes  of  its  inhabitants.  The  hon.  and  learned 
Solicitor  General  had  told  the  house  in  pretty  plain  terms 
that  it  was  unconstitutional  to  stop  the  Supplies  ;  but  they 
had  the  opinions  of  Mr.  Stanley  and  Lord  Glenelg  against 
the  opinion  of.  the  hon.  and  learned  Solicitor,  which  he  was 
inclined  to  think  was  quite  as  good  authority.  If  a 
Governor  was  sent  out  here,  who,  under  all  the  circum- 
stances, could  not  administer  the  government  according  to 
the  wishes  of  the  representatives  of  the  people,  he  (Mr.  R.) 
would  say,  give  us  another  Governor  or  another  House  of 
Assembly.  He  had  thought  seriously  upon  the  question  of 
withholding  the  supplies,  and  had  come  to  the  conclusion 
that  it  was  best  to  do  so  at  the  present  tinore  ;  for  then 
they  would  bring  matters  to  an  issue  at  once,  and  see  who 
was  right.  The  question  of  course  would  be  referred  to  His 
Majesty's  Government  ;  and  they  would  have  to  recal  the 
Governor  or  turn  out  the  Assembly  as  often  a.s  they  were 
elected,  until  they  agreed. 

The  Executive  Council  ought,  in  his  opinion,  to  be  re- 
sponsible to  the  people  ;  he  would  not  take  upon  him  to  say 
they  were  so  at  present,  but  they  should  be  so,  that  it 
might  be  known  who  it  was  that  gave  the  advice  by  which 
the  Government  was  conducted.  At  present  it  was  never 
known  whether  it  was  by  the  advice  of  the  Council,  or  some 
other  persons,  or  whether  the  Governor  acted  as  he  pleased 
himself.  His  Excellency  had  provoked  this  discussion,  and 
"dragged  the  question  into  day-light  ;"  and  in  one  of  his 
documents  he  had  admitted  that  he  should  ad\"ise  with  his 
Councill,  for  he  says  he  cannot  divulge  which  of  the  mem- 
bers of  his  Council  advises  him,  which  plainly  implied  that 
he  should  consult  them.  If  he  agreed  with  the  Council,  he 
might  in  his  public  documents  say,  "I  have  done  so  with 
the  advice  of  my  Executive  Council  ;"  or  "on  my  own 
responsibility,"  if  he  disagreed  with  them.  There  was  noth- 
ing in  his  oath  which  in  his  (Mr.  R.'s)  opinion  prevented 
him  from  doing  this,  although  he  might  not  divulge  which 
of   the   members    gave   him    the    advice   by    which   be    acted. 
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His  Excellency  says,  "whenever  embarrassment  requires  it 
he  must  draw  upon  their  sterling  fund,"  meaning  their  ad- 
vice ;  that  is,  he  will  in  ordinary  affairs  think  and  act  for 
himself  ;  but  whenever,  perhaps  by  his  own  unadvised  mis- 
management, the  affairs  of  the  government  gets  into  em- 
barrassment, he  will  ask  their  advice,  that  they  may  bear 
all  the  odium  of  the  measures  he  has  pursued.  Then,  he 
goes  on  to  say,  "if  they  faithfully  honour  his  bills,  they 
fulfil  their  duty  to  their  oath,  their  Sovereign,  and  to 
him."  What  he  meant  by  honouring  his  bills,  he,  (Mr.  R.) 
being  a  plain  farmer,  might  not  understand  so  well  as  some 
others,  but  he  believed  it  meant  this, — when  one  merchant 
draws  a  bill  upon  another,  his  friend  pays  it  according  to 
instructions  received  from  the  drawer  ;  and  His  Excellency 
must,  therefore,  mean  that  if  the  Council  approved  of  the 
"remiedial  measures"  which  he  told  the  House  he  was  pre- 
paring, they  discharged  their  duty.  He  could  not  agree 
with  His  Excellency  in  this  limited  interpretation  of  the 
powers  and  duties  of  the  Executive  Council  as  they  were 
set  forth  in  the  Constitutional  Act  and  the  King's  Instruc- 
tions, for  the  latter  say,  "You  are  to  communicate  to  them 
such  and  so  many  of  these  our  Instructions,  &c.,  and  all 
such  others  from  time  to  time  as  you  shall  find  convenient 
for  our  service."  What  did  the  word  convenient  mean,  upon 
which  so  much  stress  had  been  laid  ?  Not  that  it  would  be 
inconvenient  to  ask  their  advice  upon  all  occasions  ;  but  the 
better  to  enlighten  their  judgments  and  inform  their  minds, 
in  order  that  "impartiality"  might  be  assisted  by  "knowl- 
edge," he  should  communicate  to  them  the  views  of  His 
Majesty's  Government  as  often  as  he  might  find  it  conven- 
ient to  enable  them  to  come  to  a  judicious  and  proper 
decision.  That  was  what  he  considered  the  word  "conven- 
ient," in  the  Instructions,  to  mean.  The  Governor,  at  the 
conclusion  of  his  reply,  tells  the  Council,  that,  "to  the 
opinions  they  have  expressed  he  can  never  subscribe." 
What  were  those  opinions  ?  Not  that  they  might  be  allow- 
ed to  tell  the  advice  they  gave,  but  simply  to  inform  the 
public  when  they  advised  a  measure  and  when  they  did  not. 
But  no,  he  tells  them  he  will  not  allow  them  to  do  so  ; 
"The  country  shall  not  know  whether  you  advised  me  in 
the  course  I  have  pursued  or  not." 

The  adoption  of  the  resolution  before  the  House  would 
decide  the  question  whether  the  Supplies  were  to  be 
stopped  or  not.  To  do  so  he  acknowledged  was  a  strong 
measure,  it  was  the  last  x^esource  ;  but  what  was  to  be 
done  ?  That  House  and  the  Country  had  addressed  His 
Majesty's  Government  for  the  last  four  or  five  years, 
setting  forth  that  there  was  no  Established  Church  in 
Upper    Canada,     and    praying    that    there    might  be    none 
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established  and  endowed,  but  that  the  Clergj-  Reserves 
might  be  devoted  to  general  education.  But  how  had  they 
been  respected  or  answered  ?  In  the  last  year  no  less  than 
filty-seven  Rectories  had  been  established  and  endowed  out 
of  those  Reserves.  Were  they  to  grant  the  Supplies  and 
again  address  His  Majesty  and  say,  "We  pray  your 
Majesty  this  system  may  not  be  continued  V  (Hear.) 
No  ;  if  there  ever  was  a  time,  or  if  there  ever  could  be  a 
proper  time,  to  stop  the  Supplies,  it  was  now.  Let  His 
Majesty's  Government  be  plainly  told,  "if  you  will  not 
attend  to  our  representations,  we  will  not  support  your 
Government  ;"  that  v,as  the  meaning  of  stopping  the 
Supplies,  and  he  hoped  it  would  wake  them  up  to  pay 
attention  to  our  affaii^s.  Whether  his  constituents  would 
approve  of  the  vote  he  was  about  to  give,  he  could  not 
tell  ;  but  it  never  had  been  any  advantage  to  him  to  be  a 
representative  of  the  people,  and  he  was  willing  cheerfully 
to  retire  into  private  life,  if  the  people  would  not  support 
him  in  taking  what  he  willingly  acknowledged,  was  a  bold 
stand — a  very  important  step,  but  which  he  thought,  all  the 
circumstances  of  the  tinoes  required.  He  had,  however, 
made  up  his  mind  on  the  subject,  and  was  prepared  to 
vote  for  withholding  the   Supplies. 

MR.  PARKE  observed,  that  the  principal  arguments 
against  a  responsible  Executive  Council  in  this  Province 
seemed  to  be,  that  it  would  destroy  the  power  of  the 
mother  country  in  the  colony.  But  it  should  be  remember- 
ed that  England,  when  she  passed  our  constitutional  act, 
reserved  to  herself  the  power  of  regulating  our  trade  and 
commerce,  and  retained  in  her  hands  the  whole  patronage 
of  the  government.  For  what  was  this  done  ?  To  main- 
tain her  control  over  the  affairs  of  the  colony.  But  that 
she  should  exercise  any  such  control  through  the  Executive 
Council,  was  never  intended  when  the  act  was  passed. 
That  Council  was  not  appointed  by  an3-  law,  but  by  the 
principle  upon  which  all  laws  were  founded,  that  of  safety 
and  protection  against  oppression  ;  and  to  take  away  that 
check  over  the  Executive  Government  would  be  the  very 
essence  of  tyranny.  The  Government  of  Upper  Canada 
must  be  administered  by  an  Executive  Council  responsible 
to  the  House  of  Assembly  ;  for  it  never  could  be  intended 
by  the  people  of  Great  Britain,  that  their  fellow  subjects 
in  Upper  Canada  should  be  degraded  into  the  condition  of 
slaves.  The  Governor,  we  were  told,  was  responsible  to 
Downing  Street  ;  but  had  they  ever  been  called  to  account 
for  tyrannizing  over  the  people  ?  No  ;  but  they  were 
praised  when  they  exercised  their  power  for  the  interest  of 
those  who  appointed  them.  The  hon.  and  learned  Solicitor 
General   said    the    powers   of   the     Executive     Council     were 
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derived  from  the  King's  Instructions  ;  but  he  (Mr.  P.) 
contended  that  he  had  no  right  to  give  such  instructions 
without   Act   of  Parliament.     (Hear,   hear.) 

MR.  NORTON. — After  the  very  severe  castigation  which 
the  hon.  and  learned  gentleman  from  Cornwall  (Mr. 
McLean)  has  been  pleased  to  bestow  upon  me  for  the  crime 
of  having  been  born  in  the  United  States,  it  may  be 
considered  presumption  in  me  to  say  one  word  upon  a 
subject  of  this  nature.  T  will  give  the  hon.  and  learned 
gentleman  all  the  advantage,  and  all  the  honour  that  he  is? 
entitled  to,  for  having  made  the  discovery  that  a  man  was 
disgraced  in  consequence  of  his  birth-place.  I  have  seen, 
Mr.  Speaker,  men,  nay  even  hon.  and  learned  gentlemen, 
whose  conduct  was  a  disgrace  to  the  high  station  they 
held,  to  themselves  and  to  the  country  that  gave  them 
birth  ;  (hear,  hear,)  but  that  the  country  should  disgrace 
the  man,  is  a  discovery  left  for  no  less  an  honourable, 
noble,  and  generous  personage  than  the  gentleman  from 
Cornwall  to  make.  That  man  who  is  so  lost  to  the 
noblest  feelings  of  our  nature,  as  not  feel  a  glow  of  pride 
at  the  mention  of  his  native  land,  is  indeed  only  fit  to 
become  the  base  and  abject  slave  of  such  a  man  as  the  hon. 
and  learned  gentleman  has  upon  this  occasion  shown  him- 
self to  be.  The  law  in  your  Statute  book,  Sir,  has  made 
me  eligible  to  a  seat  in  this  House,  and  the  spontaneous 
and  united  voice  of  as  intelligent,  patriotic,  and  loyal  a 
people  as  Upper  Canada  can  boast  has  done  me  the  honour 
to  send  me  here,  and  they  expect  that  I  will  do  my  duty 
to  my  God,  my  King,  and  my  Constituents  ;  and.  Sir,  I 
shall  not  shrink  from  the  task  upon  this  occasion,  not- 
withstanding the  sneering  taunts,  which  no  gentleman 
would  make,  but  which  could  have  emanated  from  no 
other  than  the  hon.  and  learned  member.  (Hear,  hear.) 
The  hon.  and  learned  gentleman  says,  grievances  are 
preached  continually,  which  are  sickening  to  the  ear — T 
doubt  not,  Mr.  Speaker,  but  such  cries  are  sickening  to  the 
ears  of  the  hon.  gentleman,  but  was  he  ever  known  to  lend 
a  helping  hand  to  redress  those  grievances,  has  he  not 
invariably  denied  that  there  existed  any  grievances  ?  He 
has  been  pleased  to  laud  the  people  of  this  Province  for 
their  intelligence  and  discrimination,  and  warned  the 
majority  of  this  House  that  the  people  were  too  intelligent 
and  too  enlightened  to  be  duped  by  any  artifice,  from 
asserting  and  maintaining  those  just  rights.  Pray,  sir, 
how  long  since  that  hon.  and  learned  gentleman  has  made 
the  discovery  ?  Has  he  not  invariably  opposed  every 
measure  giving  the  people  a  voice  in  the  management  even 
of  their  local  affairs  ?  Has  he  not  invariably  scouted  the 
idea    of    consulting    the    people  ? — If    the    records    of    your 
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journal  since  the  first  day  of  his  taking  a  seat  in  the 
House  of  Assembh",  answer  the  question,  among  the 
specimens  of  his  regard  for  the  people  you  will  find  his 
support  for  the  celebrated  Gagging  Bill,  preventing  these 
enligntened  and  intelligent  people  from  meeting  and 
petitioning  for  a  redress  of  these  grievances.  (Hear,  hear.) 
No  surer  proof  however  can  be  given  of  the  march  of 
intelligence  in  the  county  which  he  formerly  represented, 
than  that  the  people  ver\-  plainly  told  him  they  had  no 
further  need  for  his  valuable  services.  (Hear,  hear.)  With 
regard  to  the  question  before  you,  the  hon.  and  learned 
Solicitor  General,  (the  only  hon.  gentleman  opposed  to  it, 
who  had  undertaken  to  use  any  argument,)  had  really 
made  out  our  ca.se  most  admirably.  The  whole  drift  of 
his  argument  was  to  show  us  that  the  Executive  Council 
of  this  Province  was  exactly  similar  to  that  body  in  Eng- 
land called  the  PriN-j-  Council,  and  he  has  quoted  several 
authorities  to  prove  this  fact.  Well,  Mr.  Speaker,  what 
else  do  we  contend  for  ;  this  is  all  we  have  ever  asserted, 
and  we  complain  that  although  a  similar  body,  and 
constituted  for  similar  purposes,  yet  they  cling  to  office 
after  having  entirely  lost  the  confidence  of  the  people.  Yet 
while  the  Solicitor  admits  that  we  have  the  "very  image 
and  transcript  of  the  British  Constitution,"  His  Excellency 
denies  it, —  (hear,  hear,) — and  he  is  the  first  person  in  the 
Province  who  has  ever  done  so.  Those  very  hon.  gentle- 
men, who  now  saj-  it  would  be  the  greatest  curse  that 
could  be  inflicted  upon  this  Province,  if  we  had  responsible 
Executive,  should  refresh  their  memories  before  they  so 
loudly  proclaimed  their  own  inconsistency.  Did  not  our 
Address  to  His  Majesty  in  the  last  Parliament,  respecting 
the  Banks,  declare,  in  the  most  emphatic  language,  the 
necessity  of  a  responsible  Government  ?  did  not  that 
address  receive  the  support  and  the  vote  of  every  member 
in  that  House  l  Let  us  come  a  little  nearer  the  present 
period  :  let  hon.  gentlemen  look  at  the  Resolution  upon 
which  an  Address  was  founded  to  His  Excellency  on  the 
14th  of  last  month,  upon  the  subject  of  the  late  Council, 
which  reads  as  follows  : 

"Mr.  Perrj',  seconded  by  Mr.  Chas.  Buncombe,  moves 
that  it  be  Resolved,  That  this  House  considers  the 
appointment  of  a  responsible  Executive  Council  to  advise 
the  Lieutenant  Governor,  or  person  administering  the 
government  of  the  affairs  of  this  Province,  to  be  one  of  the 
most  happy  and  wise  features  in  our  Constitution,  and 
essential  in  our  form  of  government,  and  as  being  one  of 
the  strongest  securities  for  a  just  and  equitable  adminis- 
tration of  the  government,  and  full  enjoyment  of  our  civil 
and   religious   rights   and   privileges."— (Hear,   hear.) 
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Now,  Mr.  Speaker,  this  i-esolution  was  adopted  after  a 
whole  day's  debate,  and  upon  which  there  was  a  call  of 
the  house,  and  when  there  were  fifty-five  members  present, 
(the  fullest  House  we  have  had  during  the  present  session,) 
and  when  the  yeas  and  nays  were  called  for,  the  only 
members  found  to  oppose  it  were  Messrs.  Boulton  and 
Malloch.  (Hear,  hear.)  But,  sir,  when  these  hon.  and 
learned  gentlemen  found  that  such  was  not  the  opinion  of 
Sir  F.  B.  Head,  they  immediately  change  their  colours, 
(hear,  hear,)  and  now  denounce  this  very  principle  as  the 
most  absurd  and  wicked  principle  ever  agitated  in  this 
House.  What  are  we  to  think  ?  What  will  the  public 
think  of  such  men  and  such  conduct  ?  I  mil  ask  hon. 
gentlemen  to  satisfy  their  own  consciences  and  the  country 
for  this  (to  use  the  mildest  term)  most  gross  and  flagrant 
inconsistency,  and  dismiss  from  my  mind  the  humiliating 
reflections  which  their  conduct  has  created.  During  the 
whole  discussion,  not  one  argument  of  my  hon.  friend  from 
Lennox  and  Addington  (Mr.  Perry)  has  been  answered  : 
sir,  they  are  unanswerable,  as  well  as  those  of  my  hon. 
friend  from  Prince  Edward  (Mr.  Roblin.)  I  trust,  Mr. 
Speaker,  that  I  feel  deeply  the  responsibility  of  this  day's 
proceedings,  of  the  vast  importance  of  the  question  now 
before  us.  We  have  arrived  at  a  most  critical  juncture  in 
the  history  of  this  Province.  The  fate  of  this  measure 
doubtless  decides  whether  we  are  to  enjoy  the  "very  image 
and  transcript  of  the  British  Constitution,"  or  whether 
we  are  to  have  a  mutilated  and  degraded  one  ;  whether  we 
are  to  have  a  constitutional  and  responsible  government, 
possessing  the  confidence  and  affections  of  the  people,  or 
whether  we  are  to  be  governed  by  the  arbitrary  will  of  an 
irresponsible  vacillating  Executive.  We  are  called  upon  to 
protect  the  sacred  rights  and  privileges  for  which  the 
brave  U.  E.  Loyalists  nobly  struggled  and  nobly  bled. 
Those  rights  and  privileges  which  are  the  palladium  of  our 
liberties,  one  of  the  foremost  pillars  in  the  British  Con- 
stitution. Those  rights  and  privileges  which  form  the 
basis  of  every  free  and  enlightened  government  throughout 
the  world,  viz.  responsibility  to  the  people.  (Hear,  hear.) 
When  therefore  shall  this  house  assert  with  independent 
dignity,  a  resolute  and  unequivocal  declaration  of  those 
sacred  rights  and  privileges  secured  to  us  by  that  Con- 
stitution, which,  from  our  earliest  infancy,  we  have  b«cn 
taught  to  reverence  and  obey  ?  When,  I  say,  shall  we 
stand  forth  in  its  defence,  but  in  the  instant  of  its  most 
imminent  danger  ?  Low  indeed  shall  we  be  placed  in  the 
scale  of  human  nature  if  we  quietly  suffer  ourselves  to  be 
longer  governed  by  a  secret,  unknown,  and  unconstitutional 
influence,   base   in   itself   as   it   is   treacherous   in    its   conse- 
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quences.  An  administration  such  as  this  can  only  receive 
the  support  of  those  who  know  no  higher  and  more  noble 
principles  to  actuate  their  conduct,  than  the  aspiring  to 
or  obtaining  some  office  of  emolument,  and  who  are  willing 
to  obtain  aud  hold  them  by  no  worthier  tenure  than  secret 
influence.  Every  true  friend  to  his  country  cannot  but 
admit,  however,  that  a  responsible  Government,  possessing 
the  confidence  of  the  people,  is  the  only  government  that 
can  secure  the  country  against  the  infinite  abuses  so 
natural  to  the  possession  and  exercise  of  power.  Should 
we  unfortunately  ever  become  so  unmindful  of  our  interests 
as  to  suffer  this  great  bulwark  of  our  Constitution  and  of 
our  liberty  to  be  wrested  from  us,  we  should  soon  become 
the  miserabl-e  and  abject  slaves  of  a  secret  despotism.  So 
long  as  the  Governor  is  guided  by  a  secret,  intriguing, 
underhand  influence,  the  Executive  Council  act  the  part  of 
puppets  to  some  unknown  juggler  behind  the  screen. 
(Hear,  hear.)  They  are  not  allowed  to  consult  their  own 
opinions,  but  must  pay  implicit  homage  to  those  whom 
th«y  know  not,  and  perhaps  whom  but  to  know  were  but 
to  despise.  (Crimes  of  hear,  hear,  hear.)  The  only  rule 
that  guides  them  is  a  secret  mandate  which  carries  along 
with  it  no  other  alternative  than  obedience  or  ruin.  What 
man,  who  has  the  feeling,  the  honor,  the  spirit,  or  the 
heart  of  a  man,  would  stoop  to  such  a  degraded  condition 
for  any  official  dignity  or  emolument  whatever.  The 
Council  who  would  act  so  dishonorable  a  part,  and  the 
country  that  would  submit  to  it,  would  be  mutual  plagues 
and  curses  to  each  other.  What,  sir,  is  the  distinction 
between  an  absolute  and  a  limited  monarchy  but  that  the 
sovereign  in  the  one  is  a  despot  and  may  do  what  he 
pleases  ;  while  in  the  other,  he  is  himself  subjected  to  the 
laws,  and  consequently  not  at  liberty  to  advise  with  any 
one  who  is  not  responsible  for  that  advice.  The  preroga- 
tives of  the  Crown  are  by  no  means  to  be  exerted  in  a 
wanton  and  arbitrary  manner.  The  good  of  the  whole  is 
the  exclusive  object  to  which  all  the  branches  of  the 
Legislature  and  their  different  powers  invariably  should 
point.  It  is  undoubtedly  the  prerogative  of  the  Crown  to 
select  the  Council,  but  to  secure  the  blessings  of  good 
government  that  Council  must  possess  the  confidence  of  the 
public.  That  Governor  must  be  bold  indeed,  who  dares  to 
despise  and  reject  the  voice  of  the  people,  and  short  must 
be  the  duration  of  that  administration  that  is  not  upheld 
by  the  popular  will.  Is  there  an  individual  here  who  feels 
tor  his  honour,  so  lost  to  every  honourable,  every  patriotic 
feeKng,  so  regardless  of  his  dearest  and  most  sacred  rights 
and  privileges,  as  to  feel  callous  and  indifferent  in  such  a 
crisis   as  this  f      If  there    be,     then    I  say    that     man     is 
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unworthy  to  enjoy,  because  he  cannot  duly  appreciate  the 
blessings  secured  to  him  by  that  Constitution  which  has 
been  the  glory  and  the  pride  of  ages.  Sir,  I  fear  not  the 
result  of  this  most  important  crisis,  I  feel  confident  that 
the  characteristic  spirit  of  British  subjects  is  still  equal 
to  the  trial.  I  trust  they  will  feel  as  jealous  of  secret 
influence  as  they  are  to  open  violence.  (Hear,  hear.)  I 
trust  they  are  not  more  ready  to  defend  their  interests 
against  foreign  depredation  and  insult  than  to  encounter 
and  defeat  this  midnight  conspiracy  against  the  constitu- 
tion. We  are  now  deliberating  on  the  life  and  blood  of  our 
constitution.  Give  up  the  point  of  responsibility  to  the 
people,  and  we  seal  our  own  quietus,  and  are  accessory  to 
our  own  insignificance  and  destruction.  Though  we  have 
been  most  unjustly  deprived  of  our  just  weight  in  the 
constitution,  yet  if  we  acquit ,  ourselves  honourably  to  our 
constituents,  to  our  friends,  to  our  own  consciences,  and 
to  the  public,  whose  trustees  we  are,  and  for  whom  we 
act,  we  shall  come  out  of  this  struggle  honourably  and 
triumphantly.  1  have  too  much  confidence  in  the  justici* 
and  the  magnanimity  of  the  British  Government  to  suppose 
for  one  moment  that  they  will  oppose  our  wishes — wishes 
founded  so  strong  in  justice,  and  so  dear  to  our  best 
interests.  Whoever  wished  for  the  liberty  secured  to  us  by 
the  constitution,  whoever  wished  for  good  government, 
whether  he  be  a  whig  or  a  tory,  conservative  or  radical, 
they  should  equally  unite  in  wishing  for  the  removal  of  the 
present  administration,  because  •  until  this  is  done  there  can 
be  neither  freedom  of  constitution  nor  energy  of  govern- 
ment. I  have  seriously  reflected  on  the  course  I  ought  to 
pursue  upon  this  momentous  question,  and  I  deliberately 
declare,  that  I  have  never  in  my  life  supported  any 
measure  with  a  firmer  conviction  of  duty.  (Hear,  hear.) 
The  glorious  cause  of  freedom,  of  reform,  of  civil  and 
religious  liberty,  and  of  the  constitution  in  its  purity, 
ever  has,  and  ever  shall  receive  my  deliberate  support. 
Thus  far  this  course  has  borne  me  up,  under  every 
aspersion  to  which  my  character  has  been  subjected.  The 
resentment  of  the  mean,  the  aversions  of  the  great,  the 
rancour  of  the  vindictive,  and  the  subtilty  of  the  base,  the 
dereliction  of  friends,  and  the  efforts  of  enemies  have  never 
succeeded  in  diverting  me  from  what  I  believed  to  be  my 
conscientious  duty. 

(Mr.  Norton's  speech  is  copied  from  the  Correspondent 
and  Advocate,  and  the  Reporter  of  the  Guardian  perceives 
that  the  commencement  of  it  is  a  reply  to  some  remarks 
made  by  Mr.  McLean  which  were  not  heard  by  him,  and 
therefore  do  not  appear  in  the  report  of  that  gentleman's 
speech.) 
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MR.  ROBINSON  said,  he  supposed  he  would  be  the 
only  member  for  the  Home  District  that  would  vote 
ag-ainst  the  resolution,  and  therefore  would  take  the  liberty 
of  making  two  or  three  remarks.  The  differences  on  this 
question  had  been  called  "a  matter  of  dry  law,"  but  it 
would  not  appear  to  be  a  very  dry  subject  to  any  one  who 
had  attentively  listened  to  the  speech  of  the  hon.  and 
learned  Solicitor  General.  It  was  a  speech  full  of  argument 
and  historical  information.  He  thought  it  was  so  utterly 
impracticable  to  have  an  Executive  Council  responsible  to 
the  House  of  Assembly,  that  it  could  never  have  been  the 
intention  of  His  Majesty's  Government  that  such  a 
responsibility  should  exist.  He  must  say,  that  when  he 
has  heard  these  measures  brought  forward  under  the  name 
of  Reform,  he  always  feared  they  did  not  intend  Reform 
but  Revolution.  The  history  of  all  Revolutions  would 
show  the  specious  names  by  which  those  measures  were 
called  which  finally  thus  terminated.  (Hear,  hear.)  With 
regard  to  withholding  the  Supplies,  hon.  members  should 
ask  themselves  before  doing  so,  whether  the  end  would 
justify  the  means.  He  thought  not.  So  much  had  already 
been  so  well  said,  that  he  would  not  take  up  any  more 
time. 

MR.  PERRY  i^marked.  that  the  hon.  gentleman  before 
he  sat  down,  observed  that  so  much  had  been  said  on  his 
side  of  the  question  that  it  was  useless  for  him  to  say 
any  thing  more.  Now,  in  the  name  of  common  sense, 
what  had  they  said  to  support  the  position  of  His 
Excellency  ?  Was  it  any  thing  said  by  th«  hon.  and  learned 
member  for  Hamilton  ?  His  arguments  were,  that  some 
members  of  the  majority  of  that  house  had  been  made 
Captains  of  Militia  and  Justices  of  the  Peace.  But  his 
hon.  friends  from  Dundas  and  stormont  (Messrs.  Shaver 
and  Chisholm)  when  they  were  appointed  were  great  tories, 
but  they  saw  their  error  and  left  the  ranks  of  the  tories, 
because  they  saw  it  was  a  wicked  system.  Indeed,  the 
minority  seemed  broken  down  in  spirit  as  well  as  argument 
during  the  discussion.  The  only  thing  on  which  they 
seemed  to  be  animated  was  concerning  the  remark  he 
made,  that  the  junior  clerks  of  the  Council  were  sworn  to 
secrecy,  which  they  said  was  unlawful,  &c.  ;  but  there  was 
no  law  which  required  the  senior  clerk  to  be  sworn,  and 
yet  it  was  well  known  that  he  was.  What  then  had  they 
made  of  it  ?  Then  they  seemed  to  turn  into  ridicule  what 
he  (Mr.  P.)  said  about  the  Governor  having  power  to 
declare  war  ;  but  what  did  the  King's  Instructions  to  the 
Governor  say  f  "You  shall  not  make  war."  W«re  hon. 
gentlemen  satisfied  now  ?  (Hear,  hear,  and  laughter.) 
That   was   just   what   he     expected    from   ignorance.       "You 
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shall  not  make  war  except  in  some  special  emergency." 
Did  not  that  very  exception  give  him  the  power  ?  Most 
certainly  it  did.  Had  it  been  shown  that  there  was  any 
difference  between  the  oath  of  the  Executive  Councillors 
here  and  the  Privy  Councillors  in  England  ?  The  Privy 
Council  and  the  Cabinet  Council  were  the  same  ; — all  the 
members  of  the  Privy  Council  were  not  Cabinet  Coun- 
cillors, but  all  Cabinet  Coixncillors  were  Privy  Councillors. 
They  were  not  properly  two  offices  ;  but  the  Cabinet 
Councillors  held  the  seals  of  office  so  long  and  no  longer 
than  they  retained  the  confidenee  of  the  people.  There  was 
not  one  letter  of  the  law  which  required  the  King  to  take 
the  advice  of  the  Cabinet  Council,  yet  it  was  invariably 
done  ;  and  what  he  contended  for  was,  that  the  practice 
pursued  in  England  ought  to  be  followed  in  this  Province. 
MR.  MERRITT  wished  to  say  a  few  words  on  this 
question.  It  was  a  matter  of  great  importance  ;  but  he 
did  not  agree  with  the  sentiments  of  any  hon.  members 
who  had  spoken  on  it.  The  late  Council  say,  they  wish 
the  course  to  be  pursued  which  they  proposed,  in  order 
to  prevent  the  adoption  of  other  measures  uncongenial  to 
the  constitution  of  the  country  ;  and  the  majority  of  the 
house  pursued  the  same  means  to  attain  a  different  end. 
There  was  some  inconsistency  here  which  he  could  not 
comprehend.  He  neither  entirely  approved  of  the  measures 
of,  the  Governor  nor  those  of  that  house.  It  was  constitu- 
tional and  right  to  refuse  the  Supplies  when  it  was 
necessary  to  do  so  ;  but  he  did  not  think  it  was  necessary 
in  the  present  stage  of  the  question  ;  for  he  was  satisfied 
that  if  they  would  calmly  and  temperately  discuss  it,  and 
point  out  the  remedy,  they  would  obtain  it.  It  was 
admitted  he  believed  on  all  hands,  that  some  change  was 
necessary  :  but  there  was  difference  of  opinion  respecting 
what  that  change  should  be.  He  found  fault  with  the 
Colonial  Office  for  dismissing  the  Crown  Officers  ;  and  he 
was  of  opinion  that  there  were  too  frequent  changes  at 
that  Office,  and  not  that  stability  in  our  Colonial  Govern- 
ment which  was  necessary  for  the  public  good.  They 
dismissed  officers  for  the  expression  of  their  opinions.  We 
also  saw  persons  go  home  and  make  representations  about 
our  institutions,  for  instance  the  representations  that  were 
made  by  a  certain  individual  concerning  our  Banking 
Institutions,  and  these  were  adopted  and  attempted  to  be 
forced  upon  us  to  the  ruin  of  the  country.  Such  things 
should  be  prevented.  If  that  house  would  make  such 
representation  to  England  as  he  had  mentioned,  he  thought 
they  would  get  the  change  desired  ;  but  if  they  adopted  the 
Report  and  stopt  the  Supplies,  he  could  see  no  good 
that   would   result   from   it.       They   were   going   on    in     the 
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same  track  as  Lower  Canada,  and  would  get  into  the 
same  difficulties,  which  they  could  not  tell  what  would  be 
the  end  of.  He  was  satisfied  this  course  of  conduct  would 
not  result  in  the  good  of  the  country.  He  was  constrained 
to  vote  against  the  Report,  and  could  not  consent  to 
withhold   the   Supplies. 

]Vm.  DI'RAXD  said,  that  when  the  hon.  and  learned 
Solicitor-General  got  up,  he  (Mi".  D.)  expected  that  he 
would  dissect  the  Report,  and  tear  it  all  to  pieces.  The 
hon,  and  learned  gentleman  said  he  had  taken  notes,  and 
that  he  would  give  it  a  showing  up.  But  what  had  he 
done  ?  He  had  made  a  long  speech  with  nothing  in  it. 
He  had  attempted  to  defend  the  Governor  in  the  course  he 
had  taken  ;  because,  no  doubt,  the  hon.  and  learned 
gentleman  had  whispered  in  the  royal  ear  as  a  secret 
adviser.  At  the  beginning  of  the  Session  the  hon.  and 
learned  gentleman  had  said  he  was  willing  to  go  all  lengths 
to  meet  reformers  ;  but,  when  he  found  he  could  blow  into 
the  royal  ear,  he  turned  round,  and  said  he  had  not  yet 
reached  his  meridian.  The  Report  before  the  House  was 
an  important  and  able  one,  and  when  it  reached  England 
it  would  procure  redress  of  the  public  grievances.  It  would 
show  that  the  House  was  determined  to  take  a  firm  stand. 
A  good  deal  had  been  said  against  stopping  the  Supplies, 
but  that  was  the  only  remedy  which  the  representatives  of 
the  people  had  in  their  hands.  He  would  repeat  what  he 
had  before  said,  that  this  was  the  most  important 
measure  that  had  been  discussed  this  Session,  and  reform- 
ers would  now  get  their  rights.  The  tories,  who  opposed 
the  Report,  were  completely  foiled,  and  were  afraid  to 
come  up  to  the  scratch.  The  great  question  was,  Shall 
we  have  responsible  government  or  not  ?  H«  hoped  we 
should,  and  for  that  reason  he  would  support  the  Report. 
He  was  not  afraid  to  go  back  to  his  constituents,  and  tell 
them  he  had  done  his  duty.  The  Tories  were  the  persons 
who  had  reason  to  be  afraid.  If  the  countrj-  should  decide 
against  him,  he  could  not  help  it.  He  had  not  come  here 
from  personal  choice,  or  for  his  own  interest,  but  to 
promote  the  good  of  the  country  ;  and  he  should  vote  for 
the  resolution,  because  he  believed  it  was  his  duty  to  do 
so, 

MR.  RICHARDSON  rose  amidst  loud  cries  of 
"question."  He  said,  if  he  were  not  in  the  minority  he 
should  not  hear  so  much  clamour  on  rising,  from  those 
who  were  afraid  of  discussion.  He  thought  as  it  was 
late,  the  debate  ought  to  be  adjourned.  (Confused  cries 
of  "hear,  hear,"  "go  on,"  &c.)  It  was  now  proposed  to 
stop  the  supplies  ;  but  was  it  just  to  those  who  were 
opposed  to  that   measure,   to  bring  on  the  question  when  it 
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was  only  48  hours  to  the  close  of  the  session,  and  there- 
fore not  time  to  discuss  it  ?  (More  confusion.)  His 
opinion  most  decidedly  was,  that  these  proceedings  were 
carried  on  in  concert  with  the  Papineau  party  in  Lower 
Canada,  in  order  to  effect  a  change  in  our  Constitution  and 
break  off  the  connexion  with  the  mother  country.  (The 
cries  of  "question,"  ''hear  him,"  "go  on,"  "go  a-head," 
coughing,  &c.  increased  to  such  a  degree  that  the  hon. 
gentleman  could  not  be  heard,  and  was  obliged  to  sit 
down.) 

Mr.  Perry's  amendment  was  adopted,  and  on  the 
original  question  as  amended,  the  yeas  and  nays  were 
taken  as  follows  : 


YEAS. 

Messieurs  Alway, 

Bruce, 

Buell, 

Chisholm, 

Cook. 

Duncombe,  of  Ox- 
ford, 

Duncombe.   of 
Norfolk, 

Durand, 

Gibson, 

Gilchrist, 

Hopkins, 

Howard. 

Lount, 

McDonell,   of 
Stormont, 

Mcintosh, 

Mackenzie, 

McMicking, 

Moore, 

Morrison, 

Norton, 

Parke, 

Perry, 

Roblin, 

Rymal, 

Shaver, 

Small, 

Thorburn, 

Waters, 

Wells, 

Wilson, 

Woolverton, 

Yager, 32. 

Majority  for  the  Adoption  of  the  Report,  sending  it  and  the 
Memorial   to   England,    stopping   the    Supplies,    &c. — 11. 


NAYS. 
Messieurs   Boulton, 

Brown, 

Caldwell, 

Dunlop, 

Lewis. 

McCrae, 

McDonell,    of 
Glengarry, 

McDonell,  of  Nor- 
thumberland, 

McKay, 

McLean, 

McNab, 

Malloch, 

Merritt, 

Richardson, 

Robinson, 

Rykert, 

Solicitor  General 

Strange, 

Thorn, 

Walsh. 

Wilkinson. 21. 
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ROBERT     (FLEMING)     GOURLAY. 

By  the  Honourable  William  Eenwick  Biddell,  LL.  D.,  F.  R.  Hist.  B., 

etc. 


PREFACE 

The  story  of  Robert  (Fleming)  Gourlay  is  full  of  interest  from  more 
points  of  view  than  one. 

The  alienist  will  recognize  a  typical  case  of  want  of  mental  equili- 
brium approaching  and  sometimes  indeed  trenciing  on  actual  insanity. 
Of  a  neurotic  temperament,  "touchy,"  self-opinionated,  wholly  unable 
to  understand  why  he  should  not  be  ever  on  the  centre  of  the  stage,  why 
his  methods  should  not  always  be  adopted,  Gourlay  in  his  judgment  of 
men  and  causes  while  undoubtedly  honest  must  be  regarded  with  very 
great  caution. 

Were  this  the  only  side  to  his  character  and  his  career,  the  author 
would  not  have  written  this  monograph,  or  the  Ontario  Historical  So- 
ciety printed  it. 

It  is  not  without  reason  that  Dent  begins  his  story  of  the  Upper 
Canadian  Rebellion  with  a  chapter  on  The  Banished  Briton.  For,  much 
as  Gourlay  detested  disloyalty  and  much  as  he  despised  William  Lyon 
Mackenzie,  it  was  the  work  of  Gourlay,  and,  more,  his  treatment  by  the 
authorities  which  helped  to  rouse  the  people  of  Upper  Canada  and  incline 
them  to  listen  to  a  call  to  vindicate  their  rights,  if  necessary,  by  arms.  It 
would  be  to  expand  this  brochure  to  much  too  great  a  volume,  were  the 
endeavour  made  to  trace  the  threads  connecting  the  efforts  of  Gourlay 
and  the  success  (such  as  it  was)  of  the  "Patriots"  of  1837-8:  that,  it  is 
to  be  hoped,  may  be  done  by  someone  with  an  intimate  knowledge  of 
Upper  Canada  in  the  first  four  decades  of  the  19th  century,  and  a  sym- 
pathy with  the  desires  of  many  Upper  Canadians  of  those  times  to  be 
freed  from  official  tyranny,  intolerance,  incompetence  and  greed. 

It  is  probably  worth  while  to  show  the  extraordinary  power  long 
possessed  by  one  man,  the  Reverend  Dr.  John  Strachan.  It  seems  plain 
that  it  was  from  the  circumstance  that  Gourlay  treated  him  with  contume- 
ly and  did  not  try  to  conciliate  him,  that  much  of  Gourlay 's  troubles  arose. 
The  Reverend  Councillor  seems  to  have  been  at  first  the  only  one  to  seem 
mischief  in  Gourlay 's  scheme  for  a  statistical  account;  and  the  injudicious 
defiance  by  the  new-comer  increased  the  suspicion — which  the  divine  was 
able  to  make  certainty  in  the  minds  of  practically  all  in  authority  at  that 
time. 


6  ONTABIO   HISTORICAL   SOCIETY. 

It  is  also  worth  while  to  clear  the  name  of  the  earliest  lawyer-judge, 
one  of  the  earliest  Chief  Justices,  of  our  Province,  from  the  odium  cast 
upon  it  by  uninformed  and  credulous  writers.  Some  day,  it  is  to  be 
hoped,  the  part  taken  by  William  Dummer  Powell  in  the  development 
of  this  Province  (in  the  Courts  and  elsewhere)  will  be  worthily  com- 
memorated and  fully  acknowledged. 

The  vivid  light  cast  upon  early  Upper  Canada,  politically,  socially, 
legally,  by  the  events  of  Gourlay's  career  should  be  welcomed  by  all  who 
take  an  interest  in  our  early  history ;  while  some  of  the  antics  of  Gourlay 
in  the  old  land  are  as  amusing  as  a  romance.  His  whole  life  is  a  study  in 
agitation  ;he  was  a  "crank,"  but  just  failed  of  being  that  kind  of  a 
crank  which  produces  a  revolution,  by  making  himself  and  his  wrongs 
the  important  matter,  not  an  oppressed  class  and  the  wrongs  of  that 
class. 

He  was  a  kind-hearted  man,  devotedly  loved  by  his  own,  intensely 
conscious  of  the  woes  of  the  poor  in  England  and  desirous  of  bettering 
their  condition  (but  in  his  own  way  only) ;  truthful  in  matters  of  fact, 
incapable  of  telling  a  Avilful  falsehood,  his  ardour  led  him  into  miscon- 
ception, suspicion,  injustice ;  the  perfervidum  ingenium  Scotormn  he  had 
to  almost  as  great  a  degree  as  the  Dean  of  St.  Patrick's,  and  he  but  just 
escaped  the  penalty  paid  for  the  saeva  indignatio  of  Swift. 

It  is  confidently  hoped  that  no  errors  of  iaet  are  here  contained ;  if 
such  there  be,  correction  will  be  welcomed.  It  is  too  much  to  expect  that 
all  will  agree  in  the  conclusions  drawn  from  these  facts. 

WILLIAM  RENWICK  RIDDELL. 

Osgoode  Hall,  February  22nd,  1916. 
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Parti. 

CHAPTER  I. 

Early  Life  in  Great  Britain. 

The  name  of  Robert  Gourlay  is  one  of  the  best  known  in  the  early 
annals  of  Upper  Canada.  He  prided  himself  on  his  saying,  **Man  is  a 
recording  animal, ' '  and  true  to  his  definition  he  recorded  in  his  own  way 
what  seemed  to  him  of  importance  in  his  life ;  he  wrote  a  very  useful 
book  and  a  large  number  of  pamphlets  of  more  or  less  value.  There 
does  not  seem  to  be  any  reason  to  doubt  his  perfect  sincerity,  and  from 
his  records  a  reasonably  accurat>e  account  of  his  career  can  be  drawn  up. 

He  was  born  March  24th,  1778,  (l)  in  the  Parish  of  Ceres  in  Fifeshire, 
Scotland,  "an  eleve  of  the  oldest  and  least  attainted  family  of  Fife- 
shire." (2)  The  family  is  said  to  have  come  to  Fife  at  an  early  date  and 
claimed  descent  from  Ingleramus  de  Gourlay,  who  came  to  Scotland  with 
Prince  William  (the  Lion)  about  1174.  (3)  Gourlay  is  proud  that  one  of 
his  forefathers,  Norman  Gourlay,  burned  with  David  Straiton  at  Edin- 
burgh in  1534,  was  a  martyr  for  the  cause  of  religious  liberty.  (4)  His 
father,  Oliver  Gourlay  of  Craigrothie,  had  been  a  Writer  to  the  Signet 
for  more  than  a  dozen  years;  but  having  acquired  considerable  wealth 
and  thinking  "he  could  not  continue  his  business  and  be  an  honest 
man"  (5),  he  bought  a  good  deal  of  land  in  Ceres  Parish,  Fifeshire,  and 
devoted  himself  to  the  improvement  of  his  property  by  scientific  farming. 
He  was  a  Magistrate  of  the  County  for  many  years  before  his  death. 

Robert  was  educated  at  St.  Andrews,  being  seven  years  in  school 
and  college  there,  and  taking  the  ordinary  course  of  philosophy  in  the 
University.  He  had  as  fellow-students  several  men  who  afterwards 
made  their  mark  in  the  world,  amongst  them  Dr.  Chalmers  and  Wilkie, 
the  painter.  (6)  Afterwards  he  took  a  two-years'  post-graduate  course  in 
the  University  of  Edinburgh  in  Agriculture  and  Chemistry,  attending 
the  lectures  of  Dr.  Coventry,  the  first  Professor  of  Agriculture,  and  "the 
profound  Mr.  Robinson."  C)  He  says  that  there  was  no  need  for  him  to 
do  anything  as  his  father  could  well  support  him,  and  that  he  engaged 
in  agriculture  from  the  love  of  it.  We  find  him  in  1794  after  leaving 
Edinburgh,  in  Midlothian  for  some  months  studying  the  general  prac- 
tice of  husbandry  in  that  district.  (8)  His  father  prevented  him  from  fol- 
lowing his  own  earlier  profession,  although  he  got  "a  smack  of  Scots' 
law  from  the  lips  of  Professor  Hume  in  1797"  in  Edinburgh.  (9) 

He  then,  for  fifteen  months,  in  1800  and  1801,  made  an  extensive 
tour  in  England  and  Wales;  falling  in  with  the  celebrated  Arthur 
Young.  Secretary  of  the  Board  of  Agriculture,  he  was  through  Young's 
influence  employed  by  the  Board  for  some  months  to  examine  into  the 
success  of  the  plan  in  Lincoln  and  Rutland  of  furnishing  the  poor  with 
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COWS  and  a  small  plot  of  land  and  to  report  upon  plans  for  bettering  their 
condition.  He  made  a  report  in  March,  1801,  which  the  Secretary  pub- 
lished in  1802  without  consulting  him  or  giving  him  an  opportunity  to 
revise  it.  This  excited  Gourlay's  anger  at  the  time,  but  afterwards  he 
speaks  of  this  publication  with  great  pride,  and  notes  Young's  "singular 
pleasure  in  inserting  it"  in  his  "Annals  of  Agriculture."  (10).  He  tells 
us  that  in  1801  he  devoted  his  life  to  bettering  the  condition  of 
the  poor  in  England,  (H)  and  there  is  much  in  his  after-life  Avhich 
indicates  his  honesty  in  this  assertion. 

He  returned,  to  Scotland  in  1801  and  accepted  the  farm  of  Pratis 
from  his  father;  he  was  "the  young  laird"  and  his  father's  beir  (12)  and 
became  an  extensive  farmer.  In  1799  (October  10th)  he  had  received  a 
Captain's  Commission  to  command  a  Corps  of  Volunteers  in  Fifeshire, 
but  by  reaaon  of  his  long  absence  he  had  resigned  it.  When  war  was 
declared  in  1803  he  preferred  to  join  a  troop  of  Yeomanry  Cavalry  as 
a  private  to  receiving  a  renewed  Commission  in  the  Volunteers.  In  1807 
the  officers  of  the  Yeomanry  failed  to  appear  for  duty,  and  Gourlay  with- 
drew from  the  troop  after  vainly  endeavouring  to  persuade  his  comrades 
to  deposit  their  arms  in  the  County  Hall,  informing  the  Government  at 
the  same  time  that  they  would  resume  them  on  a  moment's  notice  and 
those  who  were  under  arms  would  cross  over  to  France  to  put  down  the 
power  of  Bonaparte,  (l^)  His  Commission  as  Commandant,  Gourlay  ap- 
peals to  time  and  again  in  his  after  career. 

In  1807  he  married  Jean  Henderson,  a  widow,  whose  mother  was  a 
sister  of  the  Hon.  Robert  Hamilton  of  Queenston,  and  she,  herself,  a  second 
cousin  of  William  Dickson  and  of  Thomas  Clark.  She  owned  about  400 
acres  of  land  in  Dereham  Township,  County  of  Oxford,  Upper  Canada,  and 
in  1810  Gourlay  bought  from  the  heirs  of  her  first  husband  and  paid  for  in 
Edinburgh  an  equal  quantity  of  land  adjoining  hers.  (14)  On 
his  marriage  his  father  settled  £300  a  year  upon  him  and  also  gave  a 
"heritable  bond"  for  £4,000  in  favour  of  the  children  of  the  marriage, 
Gourlay  joining  therein,  although  he  claims  that  as  he  was  his  father's 
heir  it  was  not  necessary. 

In  1808  he  fell  out  with  the  Earl  of  Kellie.  (15)  The  Earl,  whose  pre- 
decessors had  sold  all  the  estate  except  the  Manor  House,  was  a  heritor 
of  Fife;  occupying  the  chair  at  a  meeting,  February  15th,  1808,  of  the 
heritors,  he  adjourned  the  meeting  while  Gourlay  was  speaking.  This 
Gourlay  took  as  an  insult,  and  at  the  next  meeting  demanded  a  public 
apology;  this  being  declared  out  of  order,  he  withdrew.  At  the  next 
meeting  he  put  a  written  question  to  the  clerk  whether  a  president  could 
adjourn  a  meeting  proprio  motu;  this  the  chairman,  Mr.  Wedderburn, 
waved  aside.  At  the  next  ineeting  Lord  Kellie  was  in  the  chair,  and 
Gourlay  asked  the  same  question ;  and  entered  his  protest  upon  the  books 
against  Lord  Kellie 's  irregular  conduct  towards  him. 

The  matter  rested  for  some  months.  In  October.  1808,  when  Gour- 
lay was  about  to  leave  the  country,  he  sent  a  written  demand  to  the 
Earl  for  a  public  apology  "in  terms  clear  and  explicit,"  saying  "it  i» 
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absolutely  necessary  that  your  apology  be  inserted  in  the  newspaper." 
The  Earl  replied  that  he  was  not  sensible  of  having  insulted  him,  "there- 
fore I  can  make  no  apology,"  and  added:  "K^d  you  stated  in  what 
manner  you  considered  yourself  insulted,  I  should  have  answered  you." 
Gourlay  thereupon  published  a  letter,  already  prepared,  extending  to 
63  octavo  pages. (16)  He  denies  that  "he  has  been  guided  by  petulance  and 
kept  in  irritation  by  a  spirit  of  self-importance  and  vanity"  (p.  11),  but 
it  is  hard  to  accept  this  statement  in  view  of  tbe  extraordinary  eon- 
tents  of  the  letter — it  was  "a  most  daring  outrage"  (p.  12)';  the  Earl, 
"hurried  by  foolish  passion  .  .  .  had  the  presumption  to  adjourn 
the  meeting"  (p.  15),  "a  gross  violation  of  decorum"  (p.  16),  and  does 
the  Earl  think  his  character  worthy  of  being  called  to  the  chair?  (p.  17), 
the  nobility  is  doomed  (p.  22)  and  the  Earl  had  better  resign.  A  few 
pag^  are  devoted  to  the  ostensible  subject  of  the  letter,  but  no  one  can 
I'^ad  the  production  without  recognizing  that  its  main  object  was  an  attack 
on  the  gentleman  who  had  offended  him  months  before.  And  thus  early 
appear  several  characteristics  of  Gourlay  which  are  noticeable 
throughout  his  career,  unbounded  self-confidence  and  self-consciousness, 
inability  to  understand  that  anybody  could  honestly  differ  from  him, 
never-dying  remembrance  of  anything  which  he  considered  to  be  an  in- 
sult or  other  injury,  unsparing  attack  on  every  offender,  lack  of  judg- 
ment in  such  attack,  and  withal,  thorough  conscientiousness  throughout. 

He  lived  in  respectability  in  Fifeshire  for  eight  years,  having,  as  he 
says  "a  standing  invitation  to  dine  with  the  Lord  Lieutenant";  and  his 
farming  is  spoken  of  in  the  highest  terms. 

In  1802  the  Duke  of  Somerset  invited  farmers  from  Scotland  to 
occupy  his  estate  in  England  for  the  purpose  of  introducing  improved 
methods  of  farming ;  in  1803  he  expressed  a  desire  that  Gourlay  should 
become  his  tenant,  and  in  1804  offered  him  a  farm  in  Wiltshire ;  but  it 
was  not  then  convenient  for  Gourlay  to  accept.  In  1809  Gourlay  bad  been 
advised  to  remove  to  England  because  of  his  health,  (1''')  it  is  possible  that 
his  quarrel  with  Lord  Kellie  had  made  his  residence  in  Scotland  less  pleas- 
ant, and  he  made  an  agreement  with  the  Duke.  The  reasons  given  for  re- 
moval are  varied,  health,  a  finer  scope  for  his  exertions  (this,  given  by  Sir 
John  Leslie,  Gourlay  repudiates  "In  Scotland  I  had  finer  scope,  my 
father  having  twenty  ploughs  going  on  his  own  property"  (18)  )^  to 
study  the  poor-law  system,  (19),  etc. — probably  all  contributed  to  the 
result. 

A  written  agreement  was  drawn  up  by  the  Duke's  agent  and  signed. 
May  17th.  1809,  by  the  Duke  and  Gourlay  for  a  lease  of  the  Deptford 
Farm  of  700  acres  in  Wily  Parish,  Wiltshire,  for  21  years  from  October 
10th,  1809,  Gourlay  to  be  allowed  for  putting  the  .buildings  into  repair 
and  for  certain  improvements.  Other  clauses  not  now  of  importance 
are  to  be  found  in  the  agreement.  The  tenant  went  into  possession  of 
the  land  on  the  day  fixed,  and  afterwards  of  the  buildings,  and  made 
improvements.  A  lease  was  drawn  up  according  t^  the  agreement  and 
signed  by  the  Duke,  October,  1811 ;  Gourlay  was  asked  to  sign  the 
counterpart  and  accept  the  lease,  but  he  refused  "stating  that  he  con- 
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sidered  the  agreement  sufficient  for  him."  (20)  He  saye  he  had  been 
assured  by  the  Duke's  solicitor  that  "h'e  would  see  him  through  any 
Court  in  England  with  that  agreement"  (21);  but  he  was  soon  to  learn 
the  difference  in  English  law  between  a  lease  and  an  agreement  for  a 
lease.  The  Duke  complained  of  his  digging  chalk,  cutting  down  timber, 
pulling  down  buildings,  sub-letting  part  of  the  farm,  etc.,  etc.,  and  served 
a  notice  tot  quit  for  October,  1812.  Now,  Gourlay  took  advice  and 
learned  the  result  of  his  folly  in  refusing  to  carry  out  his  agreement 
and  execute  the  formal  lease.  Under  the  English  law  a  tenant  who 
enters  under  an  agreement  for  a  lease  is  a  mere  tenant  at  will  till  he 
pays  rent,  and  then  a  tenant  from  year  to  year  whose  tenancy  can  be 
put  an  end  to  by  a  proper  notice  to  quit.  This  folly  was  the  cause, 
direct  or  indirect,  of  much  of  his  subsequent  trouble.  He  was  forced 
to  file  a  Bill  in  (jhancery  to  compel  the  Duke  to  give  him  the  lease  he 
had  himself  refused.  Some  writing  about  this  suit  speak  of  it  as 
the  Duke  throwing  the  case  into  Chancery  and  the  like,  and  look  upon 
it  as  an  act  of  oppression.  Gourlay  himself  suggests  but  nowhere  says 
explicitly  that  the  suit  was  the  act  of  the  Duke,  and  it  certainly  was  not. 
An  injunction  was  obtained  against  the  Duke  ejecting  Gourlay  by  pro- 
cess of  law  under  the  notice  to  quit,  and,  December  10th.  1812,  the  case 
came  on  for  argument  at  Lincoln's  Inn  Hall  before  Lord  Eldon.  Gourlay 
retained  Sir  Samuel  Romilly  and  another;  the  defendant  was  repre- 
sented by  three  Counsel,  and  the  Lord  Chancellor  decided  instanter  in 
favor  of  the  plaintiff.  The  Bill  had  claimed  not  only  the  lease  but  also 
damages  for  not  obtaining  possession  of  the  buildings  on  the  day  set. 
These  damages  were  sent  down  to  the  County  of  "Wilts  to  be  assessed 
by  a  jury.  The  case  came  on  at  Salisbury  in  June,  1816,  when  Gourlay 
was  represented  by  Sir  Robert  Gifford,  SolicitorjGeneral,  but  soon  to 
be  Attorney-General  and  finally  (as  Lord  Gifford)  Chief  Justice  of  the 
Common  Pleas  and  Master  of  the  Rolls :  a  special  jury  allowed  £1,325  cer- 
tain and  £625  subject  to  the  opinion  of  the  Court.  This  latter  sum  was  dis- 
allowed by  the  Master  of  the  Rolls  later  dn  the  year.  The  Master  made  a 
''short  order"  for  £1,325,  but  a  "long  order"  was  necessary.  Sir  Samuel 
Romilly  moved  in  February,  1817,  before  Lord  Eldon  for  this  "long 
order."  The  Lord  Chancellor  proposed  a  delay  of  six  weeks,  whereupon 
Gourlay,  who  was  present  in  Court,  rushed  in  between  Sir  Samuel  and  the 
Court,  and  spoke  for  himself  so  earnestly  and  effectively  that  the  "long 
order"  was  granted  at  once.  (22)  This  scene  seems  to  be  the  only  founda- 
tion for  the  statements  later  on  in  some  of  the  London  newspapers  about 
Gourlay  insulting  Lord  Eldon  day  after  day  and  putting  him  in  bodily 
fear. 

In  the  meantime  the  *  *  reference  "  as  to  the  lease  was  going  on.  Th€ 
matter  was  brought  at  least  once  before  the  Master  of  the  Rolls,  Sir 
"William  Grant,  (23)  who  directed  the  case  to  be  settled  entirely  by  the 
Master  of  the  Court.    "We  shall  see  more  of  this  suit  later. 

Gourlay  was  not  neglectful  of  th-e  interests  of  the  poor.  In  March, 
1815,  he  published  a  small  pamphlet  of  fifteen  pages  on  the  Tyranny  of 
the  Poor  Laws,  (24)  in  which  he  relates  shocking  cases  of  the  cruel  oper- 
ation of  the  poor-laws,  compares  the  condition  of  the  labouring  classes 
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in  Scotland  and  England  very  much  to  the  disadvantage  of  the  latter, 
and  promises  in  a  few  weeks  to  draw  up  a  petition  to  Parliament  for  the 
poor  in  Wilts.  The  petition  was  drawn  up  and  somewhat  numerously- 
signed  ;  it  was  presented  on  May  30th,  1815,  to  the  House  of  Commons 
by  Mr.  Methuen,  the  local  member,  and  shortly  thereafter  to  the  House 
of  Lords  by  Lord  King.  It  asked  that  overseers  of  the  poor — ^Gourlay 
himself  had  become  an  overseer — ^should  not  have  the  i^ower  to  call  out 
children  under  12  to  work  during  the  winter  half-year,  when  the  parents 
put  them  to  school  during  that  time.     The  petition  had  no  effect. 

In  the  following  year,  1816,  he  published  another  pamphlet,  "Poor 
Laws  No.  2"  (25)  of  Wenty-one  pages,  in  which  he  pursues  the  same 
subject  and  sets  out  the  former  petition  at  length.  He  urges  further 
petitions  to  the  same  effect.  From  this  pamphlet  it  appears  that  the 
average  rate  of  pay  in  Wiltshire  at  that  time  ranged  from  6  shillings 
to  8  shillings  per  week,  and  wheat  was  20  shillings  a  bushel. 

In  1817  he  became  more  ambitious.  In  a  pamphlet  of  forty  pages, 
published  in  that  year,  (26)  he  advances  a  project  that  each  parish 
should  acquire  one  hundred  acres  of  land,  to  be  divided  into  two  equal 
parts,  fifty  acres  for  a  common  pasture,  and  fifty  divided  into  half  acre 
allotments.  An  allotment  was  to  be  given  to  each  male  parisihioner  pay- 
ing forty  shillings  rent  and  agreeing  to  keep  it  in  good  garden  ctrfture: 
As  soon  as  he  paid  £100  he  should  have  a  house  built  for  him  on  his  lot, 
and  he  was  to  have  the  nght  to  pasture  a  cow  on  the  common.  There 
are  some  other  provisions  of  less  importance.  He  urges  petitions  along 
these  lines,  one  from  each  parish.  Such  a  petition,  signed  by  ninety- 
eight  persons,  was  presented  to  the  House  of  Commons,  February  28th, 
1817,  and  ordered  to  lie  on  the  table.  A  copy  had  been  sent  by  Gourlay 
to  over  six  hundred  members  of  the  House.  Sir  Francis  Burdett  had 
been  expected  to  present  it,  and  it  was  handed  to  him  by  Gourlay.  On 
February  10th  he  rose  to  present  it,  but  did  not,  as  he  had  not  time  to 
read  it.  Then  Gourlay  saw  Lord  Cochrane,  and  he  declined.  Paul 
Methuen,  the  local  member,  was  waited  on,  but  he  had  to  be  out  of 
town ;  then  Lord  Folkestone  was  applied  to,  and  he  refused.  Methuen 
ultimately  presented  the  petition,  and  Gourlay  proceeded  to  publish 
another  pamphlet.  Poor  Laws  No.  4,  from  which  the  above  facts  are 
taken.  (27)  He  does  not  spare  Burdett,  Cochrane  or  Folkestone,  and 
urges  the  poor  to  keep  on  petitioning.  A  broadside  addressed  to  the 
Labouring  Poor  of  England,  along  the  same  line,  was  issued  about  the 
same  time. 

He  had  also  a  controversy  over  tithes  with  the  Archdeacon  of  Wilts, 
the  Reverend  William  Coxe.  (28)  Having  published  a  pamphlet,  "An 
Apology  for  Scotch  Farmers,"  and  sold  a  number  of  copies  in  London  and 
elsewhere,  he  wished  to  advertise  it  in  the  Salisbury  Journal.  The  pro- 
prietors refused  the  advertisement ;  he  entered  a  vigorous  protest  and 
published  the  correspondence  together  with  a  letter  on  the  Com  Laws, 
also  rejeeted  by  the  Journal.  (29)  He  had  been  a  member  of  the  Bath 
Society,  an  association  of  country  gentlemen  and  farmers,  but   h^   was 
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expelled  from  that  society  apparently  not  so  muck  for  his  radical  views 
as  his  manner  of  expressing  them  (30) ;  he  always  afterwards  spoke  o^ 
the  society  and  its  members  with  the  utmost  contempt. 

Although  Gourlay  claimed  that  he  became  a  farmer  under  no  neces- 
sity of  living  by  farming,  and,  that  when  he  came  to  Canada  he  had  not 
only  a  fine  farm  but  an  income  of  £500.  in  addition  to  a  provision  for  his 
children,  it  is  obvious  that  by  the  end  of  1816  he  was  in  deep  water 
financially.  His  "fine  farm"  was  owned  by  the  Duke  of  Somerset,  and 
landlord  and  tenant  were  at  daggers  drawn — they  had  been  at  law  for 
five  years  and  more.  He  was  somewhat  largely  indebted,  and  was  being 
pressed  by  his  creditors,  though  he  seems  to*  have  had  sufficient  assets 
to  pay  all  his  debts  if  prudently  administered.  He  was  rather  in  disre- 
pute with  the  gentry  from  his  habit  of  speaking  of  and  to  those  who 
considered  themselves  his  superiors  in  a  familiar  and  disrespectful  way, 
but  he  was,  no  doubt,  much  esteemed  by  the  labouring  class.  His  father 
had  disinherited  him  in  1814,  influenced,  it  would  seem,  by  injurious 
and  anonymous  accounts  of  his  son 's  doings  in  Wiltshire.  Gourlay  found 
after  his  father's  death  two  "franks"  by  the  Duke  of  Somerset,  which 
he  is  confident  were  used  to  carry  these  accusations.  (31) 

It  became  evident  that  he  would  be  wise  to  seek  another  residence, 
and  he  bethought  himself  of  Upper  Canada.  From  boyhood  he  had  lively 
view^s  of  this  new  land,  he  had  in  1807  become  allied  by  marriage  with 
a  family  of  prominence  and  wealth  in  Upper  Canada,  his  wife  had  433 
acres  of  land  there  which  was  thought  to  be  of  great  value.  After  the 
death  of  the  Honourable  Robert  Hamilton  of  Queenston,  who  was  Mrs. 
Gourlay 's  uncle,  William  Dickson,  one  of  Hamilton's  executors,  took 
Hamilton's  children  by  his  second  wife  to  Scotland  for  education.  He 
came  to  Gourlay 's  place  in  Wilts  early  in  1810  to  consult  with  Mrs,  Gour- 
lay 's  mother,  the  aunt  of  the  orphans,  who  was  living  with  her  daughter. 
Dickson,  who  was  Mrs.  Gourlay 's  second  cousin,  suggested  emigration 
to  Gourlay,  and  expatiated  on  the  delights  of  Upper  Canada  and  the 
opportunities  for  the  acquisition  of  wealth.  (32)  Although  Dickson  was 
not  successful  in  inducing  him  to  emigrate  at  this  time,  Gourlay  always 
afterwards  claimed  that  he  was  the  cause  of  his  coming  to  Canada. 

Thomas  Clark,  another  relative  of  Mrs.  Gourlay,  came  in  1814  with 
his  wife  to  the  Deptford  Farm,  "wounded  and  faint,"  and  remained 
there  some  time.  He  related  to  the  husband  of  his  kinswoman  how  he 
had  made  his  fortune  in  Upper  Canada. 

The  Duke,  failing  to  pay  the  amount  directed  by  the  "long  order," 
Gourlay  put  in  execution  his  house  with  the  desired  result;  and  his 
affairs  being  as  he  thought  in  order,  he  left  home  for  Canada.  The 
reasons  he  gives  for  coming  to  Canada  are  different  at  different  time«; 
perhaps  those  given  in  1844  may  be  accepted  as  not  far  from  the  fact: 
"1st. — ^Hoping  that  the  Duke  might  in  my  absence  submit  to  part  with 
ine  finally  on  reference  (to  arbitration  as  to  the  farm).  2nd. — That  Mr. 
Clark  in  Canada  might  aid,  and  3rd. — That  Mr.  Wilson  might."  (33) 
Mr.  Alexander  Wilson  was  a  cousin  wlio  was  in  partnership  in  the  bank- 
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ing  house  of  Anderson  &  Company,  London;  that  house  failed  and 
Wilson  lost  his  all,  shortly  after  visiting  the  Gourlays  in  Wilts.  One 
day  in  London  he  disclosed  to-  his  cousin  the  fact  that  he  had  won  a 
lottery  prize  of  £40,000.  Gourlay  was  at  the  very  time  on  the  quest  for 
money  to  meet  a  pressing  debt  of  £400 ;  he  was  arrested  on  mesne  pro- 
cess, and  Wilson  paid  otf  the  debt  and  costs,  thereby  becoming  Gourlay 's 
creditor  for  £429.8.10.  He  afterwards  paid  the  Duke  for  Gourlay  a 
year's  rent,  over  £300 — for  these  sums,  Gourlay  gave  bills.  Li  January, 
1817,  he  wrote  Wilson  that  he  could  not  pay  either  him  or  his  other 
creditors,  and  suggested  that  Wilson  should  t^ke  over  the  farm  and 
arrange  with  the  creditors.  This  Wilson  declined,  and  added  that  Gour- 
lay was  certainly  possessed  of  effrontery  beyond  any  he  had  ever  met 
and  was  unworthy  of  his  friendship.  Gourlay  replied,  saying  that  Wil- 
son's letter  contained  "the  aspersions  of  a  distempered  imagination," 
and  then  thought  that  if  he  left  England  Wilson  might  be  moved  to 
aid.  (34) 

His  leaving  England  with  his  affairs  in  a  precarious  shape  assisted 
in  bringing  on  many  of  his  subsequent  troubles. 

Before  leaving  England,  he  wrote  proposing  that  the  Duke  should 
agree  to  take  the  farm  off  his  hands  on  terms  to  be  determined  by 
arbitration ;  this  was  not  acceptable,  and  in  October,  1817,  a  seizure  was 
made  for  rent.  This  was  paid  by  Mrs.  Gourlay,  who  obtained  loans 
from  various  sources.  She  was,  however,  so  much  frightened  that  she 
accepted  an  offer  on  the  part  of  the  Duke  whereby  one  Andrews  took 
over  the  lease  and  the  stock,  the  lease  for  nothing  and  the  stock  on  a 
valuation.  The  stock,  which  Gourlay  claims  to  have  been  worth  £3,000, 
was  valued  at  £1,500,  and  that  £1,500  was  deposited  as  security  that 
Andrews  would  carry  out  the  terms  of  the  lease.  (35)  The  assignment 
was  signed  by  Gourlay 's  solicitor,  acting  under  a  power  of  attorney 
drawn  up  in  New  York  by  Andrew  S.  Garr,  and  there  executed  by  Gour- 
lay. Gourlay  asserts  that  he  did  not  know  the  facts  of  the  transaction 
till  long  after,  and  violently  assails  all  concerned  except  his  wife;  but 
he  also  makes  it  plain  that  on  Sir  Samuel  Romilly  advising  that  his  solici- 
tor had  no  power  to  execute  the  assignment,  the  document  was  sent  out 
and  executed  by  himself  late  in  1818.  (36)  it  is  difficult  to  understand 
how  he  could  have  been  ignorant  of  what  was  going  on  unless  he  was 
wilfully  blind.    All  this,  however,  was  after  his  departure  for  Canada. 


CHAPTER  II. 

Life  in  Canada  and  First  Addresses  to  Land  Owners. 

He  left  Deptf ord  Farm  April  2nd,  1817,  intending  to  be  from  home 
only  about  six  months  (37)  ^  and  in  fancied  security  that  his  affairs  in 
England  would  go  well  in  the  meantime.  From  Liverpool,  to  which  he 
travelled  by  way  of  London,  he  wrote  his  solicitor  about  arrangements 
to  be  made  with  his  landlord.  (38)  He  arrived  at  Liverpool,  April  5th, 
just  too  late  to  catch  a  ship  to  New  York  (37) ;  awaiting  a  ship  to  Quebec, 
he  visited  a  friend  near  Chester,  and  there  saw  and  read  his  countryman 
Mellish's  Travels  in  America.  It  occurred  to  him  that  the  information 
there  set  out  could  best  be  obtained  by  queries,  and  during  the  ensuing 
voyage  he  drew  up  certain  questions  with  the  purpose  of  having  them 
answered  by  his  friends  in  Canada,  as  he  then  intended  remaining  in 
Canada  only  a  week  or  two,  proceeding  westward  to  Detroit  and  the 
Ohio,  then  by  way  of  Philadelphia  and  New  York  to  England.  (39)  He 
sailed  from  Liverpool  for  Quebec,  April  19th,  and  arrived  at  the  end  of 
May.  He  spent  four  days  in  Quebec  and  eleven  in  Montreal  waiting  for 
Thomas  Clark,  and  he  not  appearing,  Gourlay  left  for  Upper  Canada  alone 
and  on  foot.  On  his  journey  he  examined  with  care  the  banks  of  the  St. 
Lawrence  with  a  view  to  determining  the  locations  for  necessary  canals. 
This  examination  enabled  him  to  construct  the  diagram  which  after- 
wards appeared  in  his  Statistical  Account  of  Upper  Canada.  He  adds 
characteristically:  "Had  that  diagram  and  my  map  of  Niagara  District 
indicating  the  practical  courses  of  navigation  between  Lakes  Erie  and 
Ontario  been  attended  to,  millions  of  money  might  have  been  saved." 
(32)  (40). 

He  entered  Upper  Canada,  June,  1817.  In  that  month  he  went  to 
the  new  settlement  of  Perth  on  the  Rideau  with  the  intention  of  ob- 
taining a  land  grant  in  that  district,  and  received  much  attention  at  the 
hands  of  Captain  Fowler,  Superintendent  of  the  Settlement.  Captain 
Fowler  told  him  that  he  could  not  receive  a  grant  of  more  than  100 
acres,  which  did  not  suit  his  purpose,  "having  been  accustomed  to'  large 
operations"  (41)  and  having  large  ideas.  Gourlay  drew  up  at  Perth,  July 
1st  and  2nd,  1817,  the  Table  of  Emigration  and  Settlement,  which  was 
afterwards  made  part  of  his  Statistical  Account,  and  whigh  is  to  be  found 
at  pp.  524,  525  of  Volume  1  of  that  work,  showing  the  commencement  and 
progress  of  improvement  in  thirteen  months  of  the  emigrant  settlement  at 
Perth.  He  got  to  Kingston  early  in  July,  and  went  to  Queenston  to  Mr. 
Clark's  house,  where  he  arrived  by  the  middle  of  the  month.  There  he  was 
confined  to  his  bed  for  two  months.  A  nervous  weakness  which  had  got 
hold  of  him  at  Liverpool,  but  which  his  voyage  and  travels  had  dissi- 
pated, so  much  increased  during  his  confinement,  that  he  found  himself 
totally  unable  to  speak  with  Clark  on  the  state  of  his  affairs,  "the  prime 
object  of  my  crossing  the  Atlantic."    He  accordingly  wrote  Clark,  Sept. 
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1,  1817,  with  a  statement  of  his  affairs,  and  frankly  asked  for  help. 
Clark  manifested  every  disposition  to  give  him  help,  but  his  means  were 
locked  up  and  land  had  become  unsaleable  in  Upper  Canada.  (^-)  In  Gour- 
lay's  statement  of  assets  he  inserted  not  only  his  ovni  land  in  Upper 
Canada,  but  also  his  wife's  "one-th^rd  of  2,600  acres  of  land  in  Can- 
ada.'' This  was  afterward  made  a  matter  of  reproach  to  him,  but  she, 
upon  application  for  that  purpose,  promptly  ratified  her  husband's  posi- 
tion. No  trace  of  dishonesty  was  ever  found  in  Robert  Gourlay,  and  he 
"feared  no  man.  either  body  or  soul."  (^3) 

Nothing  daunted  by  his  failure  to  obtain  assistance  from  Clark,  as 
soon  as  he  was  able  he  crossed  to  Lewiston,  visited  the  American  side 
of  the  Falls,  spent  a  week  in  Buffalo,  and  made  a  foot-tour  through  the 
Genessee  country  for  three  weeks.  We  find  him  on  October  9,  writing 
from  Auburn,  N.Y.,  to  his  brother-in-law,  Thomas  Henderson,  asking  him 
to  help  his  sister.  Mrs.  Gourlay,  by  consulting  with  other  friends  and 
say  Avhat  should  be  done.  (*4)  Unfortunately,  he  was  leaning  on  a 
bruised  reed,  as  was  soon  made  manifest.  Mrs.  Gourlay  was  allowed  to 
enter  into  the  arrangements  we  have  already  seen,  with  disastrous  results 
to  her  husband's  financial  position.  He  had  in  the  preceding  month, 
September,  written  the  Commander  of  the  Forces,  Sir  John  Sherbrooke, 
at  Quebec,  asking  if  the  Government  would  grant  him  land  at  Perth  to 
any  extent,  proportioned  to  the  clearance  made,  buildings  erected  and 
number  of  people  settled,  but  had  received  an  unfavorable  reply.  (^5) 
In  October  he  came  from  Queenston  to  York  and  interviewed  the 
Administrator,  Hon.  Samuel  Smith,  and  John  Small,  Secretary  of  the 
Executive  Council,  about  a  grant  of  land,  and  seems  to  have  had  some 
indefinite  assurance  that  his  wishes  would  be  complied  with.  He  lodged 
a  formal  petition  asking  how  much  land  he  could  receive  and  left  for 
the  west,  going  through  the  Talbot  Settlement  in  November  and 
December  (46),  arriving  back  home  at  Queenston,  January  5,  1818,  as 
he  states  in  a  letter  to  his  wife  of  that  date. 

In  September,  1817,  he  had  sent  copies  of  the  Perth  Statement, 
(already  mentioned)  to  his  wife  in  England,  accompanied  by  a  letter  "to 
the  Editor  of  any  British  newspaper,"  with  instructions  that  these 
should  be  published  in  the  newspapers  and  a  copy  presented  to  Lord 
Bathurst.  (47)  They  were  published  in  a  number  of  British  newspapers 
in  November,  1817.  (47),  (48). 

His  journeys  through  the  country  had  convinced  him  of  the  value 
of  the  information  which  would  be  obtained  from  answers  to  the  queries 
he  had  drawn  up  on  shipboard.  He  accordingly  in  October  drew  up  his 
celebrated  address  "To  the  Resident  LandowTiers  of  Upper  Canada." 
He  ha_d  intended  to  publish  this  in  the  Niagara  Spectator,  but  changed 
hie  mind  because  of  what  he  considered  an  improper  article  in  that 
paper.  He  then.  October  19,  went  across  the  lake  to  York  to  have  the 
*^<5ress  inserted  in  the  official  organ,  the  Upper  Canada  Gazette,  there. 
(49).  He  consulted  several  of  the  most  important  people  in  York,  and 
received  the  approval  of  his  address  from  the  Administrator,  the  Chief 
Justice  William  Dummer  Powell,  Dr.  Grant  Powell   (his  son\  D'Arcv 
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(afterwards  Mr.  Justice)  Boulton  and  his  three  sons,  the  Messrs.  Jarvis, 
Col.  Cameron,  Col.  "White,  Oapt.  FitzGibbon,  with  many  others.  (S'^) 
"The  inflammatory  nature  of  this  paper  and  the  dangerous  mode  of 
proceeding  whicli  it  suggested,  were  not  perceived  by  the  President  of 
the  Province  or  by  any  of  his  Counsellors  except  one  of  them,  who  highly 
disapproved  of  Mr.  GTourlay's  paper,  and  of  its  being  published  in  a 
journal,  which  gave  it  a  sort  of  official  authority."  So  says  James 
Strachan,  brother  of  the  Reverend  Dr.  John  Strachan,  in  a  chapter  in 
which  Oourlay  found  "32  falsehoods,  38  untruths,  besides  misrepresenta- 
tions throughout."  (51)  The  astute  counsellor  was  Dr.  Strachan,  whom 
Gourlay  makes  the  mistake  to  characterise  as  "a  monstrous  little  fool 
of  a  parson — ROGUE  would  have  been  nearer  the  truth."  (52)  Strachan 
was  neither  fool  nor  rogue,  and  Gourlay  never  wholly  realised  the  tre- 
mendous extent  and  weight  of  his  influence.  Beyond  any  doubt  Dr. 
Strachan  looked  upon  the  Address  as  of  mischievous  tendency,  and  cal- 
culated to  stir  up  discontent  with  the  existing  regime  wihich  in  his  view 
was  perfection  itself ;  and  there  is  no  doubt  that  he  at  once  exercised  all 
his  very  great  power  to  foil  the  efforts  of  Gourlay.  Gourlay  complains 
of  his  intolerance,  and  he  was  intolerant — quite  as  much  so  as  Gourlay 
himself. 

Read  at  the  present  day  the  Address  does  not  convey  any  suggestion 
of  S'edition.  It  begin«  with  stating  the  intention  of  the  writer,  a  British 
farmer,  to  become  a  wettler,  and  continues  by  taking  it  for  granted  that 
certain  political  restraints  to  improvement  will  be  speedily  removed,  but 
adds  that  the  address  "waives  all  regard  to  political  arrangements," 
and  contemplates  only  correspondence  concerning  the  natural  resources 
of  the  country.  No  authentic  account  has  ever  been  furnished  to  men 
of  capital  and  consequently  most  settlers  have  been  poor  men  driven 
from  home  by  despair.  "What  is  most  needed  is  capital.  There  are 
thousands  of  British  farmers  who  would  come  to  Canada  if  they  knew 
the  truth;  Engla^nd  could  spare  50,000  annually  and  must  find  vent;  a 
liberal  system  of  colonization  there  would  render  the  exclusion  of  Amer- 
ican citizens  of  small  moment.  Government  should  encourage  emigra- 
tion. The  first  thing  to  do  was  to  draw  up  and  publish  a  well-authenticat- 
ed statistical  account  of  Upper  Canada,  and  for  that  purpose  queries  were 
submitted,  31  in  all,  and  if  each  township  would  reply,  the  work  would 
be  far  advanced.  But  correct  information  was  all  important,  and  a 
meeting  should  be  held  in  each  township  to  draw  up  replies.  The  queries 
ask  the  name,  extent,  first  settlement  of  each  township,  the  number  of 
churches,  preachers,  medical  practitioners,  schools,  stores,  taverns,  mills, 
the  character  of  the  soil,  timber,  minerals,  whether  brick  or  lime  can 
be  manufactured,  the  wages  of  tradasmen  and  laborers,  cost  of  mowing, 
reaping,  fencing,  clearing,  value  of  horses,  cows,  oxen,  sheep,  etc.,  sea- 
sons for  sowing,  reaping,  etc.,  amount  of  grain  sowed  to  the  acre,  time 
of  sleighing,  ploughing,  etc.,  price  of  wild  lands  and  quantity  now  for 
sale,  state  of  public  roads.  Question  31  is  perhaps  that  against  which 
most  objection  was  taken:  ""What  in  your  opinion  retards  the  improve- 
ment of  your  township  in  particular  or  the  Province  in  general,  and 
what  would  most  contribute  to  the  same?" 
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The  Address  and  queries  were  published  in  the  Upper  Can- 
ada Gazette  at  York,  October  30,  1817.  Eight  hundred  copies 
of  a  circular  containing  them  were  despatched,  one  to  the  officers  of 
each  township  in  the  Province  lest  they  should  not  see  the 
Gazette;  and  Gourlay  was  on  his  way  home  by  steamboat  well  pleased 
with  his  work  when  he  heard  to  his  utter  astonishment  'Hhat  a  member 
of  the  Executive  Council  had  declared  himself  displeased  with  my  senti- 
ments and  had  called  it  presumption  in  me,  a  stranger,  to  come  forward 
as  I  had  done."  (53)  The  Address  was  copied  into  the  Niagara  Spectator, 
and,  Nov.  10.  Gourlay  wrote  that  paper  to  ''guard  the  public  against 
murmurs  which  may  retard  the  promotion  of  the  best  interests  of  the 
Province."  (53)  He  always  asserted  that  he  had  not  in  \aew  Parlia- 
mentary Reform  or  anything  political;  but  in  this  letter  he  gives  his 
opinion  of  the  exclusion  of  American  citizens  from  Upper  Canada,  a 
burning  question  at  the  time.  He  says:  -'The  veto  issued  against  the 
admission  of  such  people  I  am  clearly  convinced  was  subversive  of  a 
Constitutional  Act  which  no  one  branch  of  Government  has  a  right 
to  infringe."  (54)  This  was  not  the  way  to  mollify  an  angry  and  power- 
ful councillor,  nor  were  matters  improved  by  a  letter  to  the  Niagara 
Spectator.  January  8,  1818,  mentioning  Dr.  Strachan  as  the  unfriendly 
councillor,  and  rather  suggesting  that  he  was  one  of  the  '"men  who  will 
inn  in  the  face  of  common  sense  and  discretion  to  gratify  their  envy  and 
their  spleen."  (55) 

Two  days  after  the  publication  of  the  Address  in  the  Upper  Canada 
Gazette,  Gourlay  when  on  the  point  of  going  with  the  Administrator, 
Col.  Smith,  to  his  country-house,  was  informed  that  his  younger  brother, 
Thomas,  was  on  board  the  steamboat  Frontenac  just  arrived  in  from 
Kingston.  He  had  come  with  the  intention  of  becoming  a  settler,  but 
without  notifying  his  brother,  who  did  not  expect  him.  The  two  went 
forAvard  by  the  Frontenac  to  their  friends  at  Queeiiston,  and  a  week 
or  so  afterwards  they  Avent  on  hoi*sebaek  to  view  Gourlay 's  land  in 
Dereham.  (^32)  Thomas  Gourlay  also  applied  for  land  in  January,  1818, 
by  a  petition  by  which  it  appears  that  he  had  been  bound  apprentice  to 
a  Writei-  to  the  Signet  in  Edinburgh,  merely  to  qualify  him  for  the 
liberal  pursuits  of  a  country  life  in  Scotland,  but  had  changed  his  mind 
and  desired  to  become  a  settler  in  Upper  Canada  and  carry  on  farming 
and  general  commerce.  (56)  Neither  Robert  nor  Thomas  Gourlay  ever 
i"eceived  a  satisfactory  answer  to  their  petitions — as  Robert  charges  and 
as  it  is  not  unlikely,  owing  to  the  influence  of  Dr.  Strachan.  Thomas 
"remained  a  year  in  Upper  Canada  and  got  neither  land  nor  answer 
to  his  petition  for  no  reason  but  being  my  brother,  while  all  else  had 
land  on  taking  the  oath  and  paying  fees.  Subsequently  he  went  to  Van 
Dieman's  Land,  obtained  land  and  did  well,  till  indifferent  health  made 
him  retire  to  Scotland.  He  had  no  connection  Avith  me  or  anyone  in 
politics;   quiet  in  all  respects."  (57) 

Many  meetings  were  held  in  the  townships  pursuant  to  Gourlay 's 
Address,  and  more  than  forty  sets  of  ansAA^ers  Avere  received,  many  of 
which  appear  in  the  Statistical  Account.  No  small  number  of  the  magis- 
trates and  of  the  most  substantial  people  in  the  Province  expressed  their 
approbation  of  Gourlav's  scheme. 
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He  made  no  effort  to  placate  those  opposed  to  him,  but  after  pub- 
lishing in  the  Niagara  Spectator  a  copy  of  the  Imperial  A^ct  of  1790, 
inviting  citizens  of  the  United  States  into  His  Maj  esty  's  North  American 
territories,  he  published  in  part  on  February  5,  and  wholly  on  February 
12  in  the  same  paper,  his  celebrated  second  Address  to  the  Resident 
Landowners  of  Upper  Canada.  This  was  a  ringing  appeal  quite  dif- 
ferent from  the  first.  After  starting  out  by  saying  that  in  his  first 
address  "to  lull  the  spirit  of  party"  he  forebore  all  allusions'  to  political 
conc<5rns, "  he  goes  on:  ''I  have  changed  my  mind,  and  most  unwillingly 
must  change  my  course  of  proceeding.  This  country  I  am  now  convinced 
cannot  be  saved  from  ruin  by  temporising  measures  nor  by  the  efforts 
and  reassuring  of  any  individual;  if  it  is  to  be  saved,  reason  and  fact 
must  speedily  be  urged  before  the  throne  of  the  Sovereign  by  the  united 
voice  of  a  loyal  and  determined  people ;  if  it  is  to  be  saved,  your  Parlia- 
ment now  assembled  must  be  held  up  to  its  duty  by  the  strength  and 
spirit  of  its  constituents.  A  new  leaf  must  be  turned  over  in  public 
conduct.  .  .  .  Your  late  Governor  (Gore)  .  .  .  while  yet  he  was 
laughing  in  his  sleeve  at  the  subservience  of  the  last  Parliament  .  .  . 
found  the  present  one  willing  to  stifie  the  remembrance  of  subser- 
viency ...  it  should  have  been  moving  impeachment  against  him- 
self .  .  .  There  ought  to'  be  an  immediate  Parliamentary  enquiry 
into  the  state  of  this  Province,  and  a  commission  to  proceed  to  England 
with  the  result  of  such  enquiry.  It  should  be  pressed  by  petition  from 
every  quarter."  ''Gentlemen,  the  British  Act  of  Parliament  for  encour- 
aging the  settlement  of  the  colonies  was  made  over  to  you  with  your 
Constitution,  and  your  Parliament  alone  in  conjunction  with  the  British 
Sovereign  had  a  right  to  alter  it.  The  swaggering  declaration  of  a  war 
minister  founded  on  the  dogmas  of  antiquated  laAvyers,  has  said  that  we 
cannot  change  our  allegiance;  but  this  great  question  .  .  .  was 
long  ago  set  at  rest  by  British  Acts  of  Parliament  in  the  face  of  which, 
declarart;ions  and  dogmas  are  but  empty  sounds." 

He  then  urges  that  Americans  should  be  admitted,  proceeding:  "In 
all  past  time  Provinces  have  been  the  sport  of  arbitrary  powers.  .  .  . 
It  is  an  evil  by  no'  means  unconquerable,  and  it  is  worthy  of  a  British 
colony  to  be  the  first  to  surmount  it.  This  Province  indeed  can  no 
longer  be  trifled  with.  .  .  .  Let  us  not  cease  to  act;  send  in  your 
petitions  for  enquiry,  press  for  a  commission  to  go  home  with  the  result, 
and  publish  this  with  your  Township  Reports  in  England.  This  will 
break  the  spell  which  is  sinking  this  Province  to  poverty  and  disi- 
graee.  ,  .  .  N.B. — As  many  of  the  inhabitants  of  Upper  Canada  may 
never  have  seen  the  Bill  of  Rights  ...  it  may  not  be  improper  to 
inform  them  that  this  secures  to  the  subject  the  right  of  petitioning  tlie 
Legislature  at  all  times  .  .  ."  He  subjoins  a  form  of  petition  to  the 
House  of  Commons  of  Upper  Canada  asking  for  an  enquiry  why  the 
Province  "is  in  a  staite  of  waste  and  decay." 

Almost  immediately  thereafter,  he  writes  the  Administrator  setting 
out  in  full  the  corraspondence  concerning  his  petition  for  information 
as  to  land  and  his  efforts  to  obtain  such  by  personal  interviews  with  the 
Surveyor-Genenal,  etc.    He  adds:  "Refusals  would  have  done  very  well, 


■ 


EOBEET    (FLEMING)    GOUELAY.  19 

but  evasion  is  always  despicable."  He  with  ill-timed  jesting  says:  "I 
am  still  waiting  for  an  honest  answer  to  my  humble  petition.  0  fy! 
shame  upon  it  and  fy!  Sure  you  have  altogether  lost  yourselves  on 
some  horrid  Stygian  shade  where  the  souls  of  you  have  been  sucked  out 
by  the  thirsty  vampire,  or  does  the  Council  labour  under  a  night-mare? 
Has  it  devoured  too  much  land  and  gone  to  sleep  while  the  crude  mass 
is  yet  undigested?  ...  I  cannot  think  .  .  .  the  speech  (from 
the  Throne)  Avas  -svritten  by  anyone  who  feels  or  cares  for  Canada.  .  . 
I  am  ashamed  of  the  style.  I  am  ashamed  of  resorting  to  vermin  for  a 
companion,  but  nature  has  made  nothing  in  vain;  and  the  filthy  things 
we  abhor  have  been  called,  into  existence  to  give  us  suitable  notions  of 
the  conduct  of  public  affairs  at  little  York — dull,  dirty  and  disgusting." 
He  had  already  spoken  of  "the  fault-finding  of  one  of  your  Councillors," 
and  now  adds:  "Awake  ,my  dear  Sir!  Awaken  all  your  Councillors; 
tell  my  friend  the  fault-finding  Honourable  and  Reverend  Doctor  that  if 
he  will  do  justice  to  his  higher  duties  I  will  lecture  for  him  in  NATURAL 
PHHjOSOPHY  and  get  the  school  house  painted.  I  was  a  favorite  student 
in  this  very  branch  at  St.  Andrews  University,  and  afterwards  studied 
at  Edinburgh  under  the  profound  Mr.  Robinson.  This  is  more  than 
twenty  years  ago,  but  with  a  little  brushing  up  and  a  due  assortment 
of  pig^  and  whistles,  I  could  soon  show  off  as  a  respectable  mountebank." 
This,  as  he  explains  later,  was  intended  as  a  criticism  of  Dr.  Strachan 
delivering  a  course  of  public  lectures  on  natural  philosophy,  to  raise 
money  t^  paint  the  district  school.  Gourlay  proceeds:  "Colonel  Smith, 
let  us  be  serious  ...  do  justice  to  your  country  and  honor  to  your- 
.self,"  and  he  shows  how: — (1)  a  general  taxation  of  wild  lands.  (2)  "cor- 
rect the  serious  mistake  as  to  paying  the  claims  of  sufferers  in  war  out  of 
the  forfeited  estates,"  (3)  "the  improvement  of  the  St.  Lawrence 
navigation."  Li  the  letter  were  enclosed  extracts  from  a  letter  to  him 
from  his  wife  such  as  a  loving  woman  would  write  and  a  man  with  any 
sense  of  propriety  would  never  think  of  submitting  to  any  eye  other  than 
his  own.  He  says:  "The  first  extract  would  have  wrung  the  hearts  of 
the  poor  trifling  wretches  there,  who  have  been  sporting  with  their  own 
duty  and  my  serious  concerns,  if  they  had  hearts  within  them."  (58) 

About  the  same  time  he  sent  a  petition  to  the  House  of  Commons  at 
York,  saying  that  he  had  found  his  property  depreciated  by  "the  suspen- 
sion of  law.  a  general  maladministration  of  affairs  and  the  violation  of 
public  faith,"  and  urges  a  full  enquirv.  asking  to  be  heard  at  the  Bar 
of  the  House.  (59) 

To  understand  this  Address  and  letter,  it  will  be  necessary  to  con- 
sider the  state  of  affairs  then  in  Upper  Canada. 

"While  Americans  were  invited  by  the  Statute  passed  in  1790, 
30  Geo.  ni..  c.  27,  to  "come  .  .  .  with  their  families  .  .  .  to  any 
of  the  Territories  belonging  to  His  Majesty  in  North  America  for  the 
purpose  of  residing  and  settling  there,"  each  white  person" over  14  years 
of  age  immediately  after  his  arrival  to  take  the  oath  of  allegiance,  etc., 
the  Home  authorities  after  the  war  of  1812-14  thought  it  not  wise  to 
allow  Americans — presumably  republicans — to  enter  and  take  up  their 
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residence  in  Upper  Canada.  Accordingly,  January  10,  1815,  instructions 
were  issued  by  Downing  Street  to  prohibit  all  settlement  from  the  United 
States.  Governor  'Gore  in  October,  1815,  sent  a  circular  to  all  who  had 
power  to  administer  the  oath  of  allegiance,  "the  Chief  Magistrate  of 
the  place  where  such  person  shall  arrive"  (30  Geo.  III.,  c.  27,  s.  3),  direct- 
ing a  report  of  all  immigrants  residing  in  eaoh  district  and  such  as 
sihould  thereafter  arrive;  and  forbidding  the  administration  of  the  oath 
to  such  American  immigrant  or  to  the  son  of  a  U.  E.  Loyalist  without 
special  authority  from  the  Governor.  Before  this  circular,  these  Ameri- 
cans upon  taking  the  oath  of  allegiance  could  hold  property ;  thereafter 
not  being  allowed  to  take  the  oath  they  could  not,  the  sale  of  land  was 
checked  and  settlement  was  impeded.  The  Honourable  William  Dickson, 
a  member  of  the  Legislative  Council,  a  commissioner  for  taking  oaths, 
etc.,  was  also  the  owner  of  a  large  quantity  of  land  which  he  desired  to 
dispose  of.  He  disobeyed  the  instructions,  claiming — and  in  this  claim 
he  was  clearly  right — that  no  executive  officer  could  over-ride  an  Act  of 
Parliament.  The  matter  was  warmly  debated  in  Parliament ;  the  Hous« 
passed  Resolutions  as  to  the  Statute  of  1790  and  an  earlier  Statute 
of  1773,  whereupon,  Feb.  7th,  1817,  the  Governor  peremptorily  prorogued 
Parliament,  it  having  met  only  February  4.  An  address  had  been  voted 
to  the  Governor  asking  what  steps  had  been  taken  to  allot  lands  to  the 
volunteers  and  militia  who  had  served  during  the  recent  war;  and  reso- 
lutions were  to  be  submitted  dealing  with  the  settlement  of  the  Province 
and  the  admission  of  Americans.  Gore  left  the  Province  in  midsummer  of 
1817,  and  was  succeeded  by  Samuel  Smith,  the  Senior  Councillor,  as 
Administrator,  who  called  together  the  Parliament  for  February  5,  1818; 
and  this  House  was  in  session  at  the  time  of  the  second  Address. 

In  considering  Gourlay's  reference  to  Dr.  Strachan,  it  must  be  borne 
in  mind  that  he  held  the  latter  in  the  utmost  contempt  and  made  the 
mistake  of  undervaluing  his  antagonist.  "About  the  year  1795  this 
now  Honourable  and  Reverend  personage  strolled  south  from  Aberdeen, 
where  he  had  received  a  little  college  learning  and  was  for  a  while 
perceptor  to  the  children  of  a  farmer  in  Angusshire.  After  this  he  got 
to  be  school  master,  first  at  Duninno  and  then  in  Kettle,  parishes  in  Fife- 
shire,  attending  St.  Andrews  College  at  the  same  time,  as  an  irregular 
student.  The  Rev.  Dr.  Hamilton,  of  Gladsmuir  in  East  Lothian,  my 
wife's  uncle  having  a  commis^^sion  from  a  friend  in  Upper  Canada  to  send 
out  to  him  a  person  qualified  for  a  family  tutor,  offered  £50  a  year  to 
procure  one,  and  Strachan  agreed  to  go  out.  He  went,  and  after  teaching 
privately  for  some  time  became  again  a  schoolmaster  .  .  .  got 
orders  ...  as  a  minister  of  the  Church  of  England,  was  appointed 
to  the  Rectory  of  York  .  .  .  and  finally  became  in  addition 
honorary  member  of  the  Executive  Council  .  .  .but  our  Dominie 
would  not  rest  with  the  performance  of  his  many  duties  of  school- 
master, parson  and  councillor.  He  was  not  contented  with  whipping 
children,  but  attacked  an  ex-President  of  the  United  States  in  a  virulent 
newspaper  article  to  which  he  set  his  name  as  "Rector  of  York";  and 
published  a  pamphlet  abusing  the  late  Lord  Selkirk  for  his  attempt  to 
establish  a  colony  in  the  Hudson's  Bay  territory."  (60)    More  than  once 
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Gourlay  refers  to  Straehan  having  been  sent  to  Canada  by  his  (Grour- 
lay's)  wife's  uncle,  and  seems  almost  to  look  upon  him  as  thus  a 
beneficiary  of  the  bounty  of  Gourlay 's  family.  Anything  said  of  Dr. 
Straehan  by  him  must  be  read  with  care,  as  he  undoubtedly  was  much 
prejudiced  against  the  Councillor. 

The  first  part  of  the  Address  was  shown  to  the  Hon.  William  Dick- 
son ;  it  expressed  his  own  views  as  to  American  immigration,  and 
he  was  greatly  pleased  with  it,  going  so  far  as  to  offer  the  author  500 
acres  of  land  in  recognition  of  its  value,  adding:  "if  the  people  of  York 
would  now  but  arrest  me  (i.  e.  Gourlav)  the  business  would  be  complet- 
ed." («i) 

Major  Leonard,  of  Drummond  Hill,  Niagara  Palls,  ventured  to 
criticize  and  dissent  from  some  of  tbo  statements  in  the  Address,  and 
was  answered  in  a  vigorous  letter  by  Gourlay.  Leonard  was  compared 
to  a  goose  who  went  on  to  cackle  "cackling  of  which  a  grammatical 
goose  would  be  ashamed,"  "nonsense  and  perversion,"  a  "weak  and 
shallow  production."  A  letter  signed  "A  Resident  Landlord,"  pub- 
lished at  the  same  time  as  Leonard's,  received  even  more  severe  treat- 
ment. "Jealousy  and  envy  and  pride  are  the  chief  movers  in  this  iniqui- 
tous production,"  "lying  spirit,"  "cunning  spirit,"  "insolent  protege"; 
but,  manner  apart,  Gourlay  more  than  holds  his  own  and  has  quite  the 
best  of  what  little  argument  there  is.  (62) 

He  now  sees  that  a  paper  war  is  inevitable,  and,  February,  1818, 
causes  to  be  reprinted  in  book  form  all  his  writings  which  had  appeared 
in  the  Niagara  Spectator,  with  foot-notes ;  and  afterwards  all  that  was 
published  pro  and  con,  week  after  week,  till  there  was  a  volume  of  167 
pages.  (63) 

"When  on  the  opening  of  Parliament,  Clark  and  Dickson  had  gone 
to  York,  Gourlay  proposed  t^  follow  them  in  a  short  time  and  stay 
there  two  or  three  weeks  to  see  how  matters  went  on  in  the  Assembly.  (64) 
His  friend.  Thomas  Clark,  wrote  him  from  York,  February  23,  1818, 
saying  that  he  was  still  more  displeased  with  his  Address,  etc.,  **fis  is 
almost  every  gentleman  in  York  the  more  it  is  looked  at  or  talked  of. 
"What  could  have  induced  you  to  expose  the  President  and  others  and 
particularly  yourself  in  the  manner  you  have  done,  T  know  not.  Until 
this  fatal  error  most  folks  here  were  inclined  to  befriend  you.  .  .  . 
now  .  .  .  it  is  my  opinion  every  man  of  respectability  will  be  shy 
of  you  should  you  come  here;  and  that  your  feelings  may  not  be  still 
further  hurt,  I  should  recommend  your  remaining  on  the  Niagara  side 
of  the  Lake,  or  should  you  wisih  to  go  to  Kingston  (where  there  are 
many  Reports  waiting  for  you)  that  you  should  go  by  way  of  Sacket's 
Harbour."  Gourlay  proceeded  to  publish  this  letter — seemingly  well- 
meant — in  the  Spectator,  with  his  reply  beginning,  "Go  by  way  of 
Sacket 's Harbour  I "  "the  Devil !"  "  'tis  the  very  error  of  the  moon !"  "I'll 
blow  Little  York  in  the  air  and  'every  man  of  respectability'  with  it 
before  I  go  by  way  of  Sacket's  Harbour!"  He  rallies  Clark  for  abandon- 
ing his  duty,  "whipt  from  your  post  of  honor  by  the  taws  of  an  arro- 
gant and  paltry  schoolmaster,"  who  "by  a  concurrence  of  circumstance.'^ 


22  ONTARIO   HISTOEIGAL  SOCIETY. 

certainly  not^irein  superior  ability"  had  "got  on  horseback  and  you 
know-feow  s'ome  people  ride  when  so  mounted."  He  had  advertised  "to 
teach  philosophy  to  get  the  school  house  painted ;  what  would  be  thought 
in  London  if  an  Executive  Councillor  was  so  to  demean  himself";  "let 
him  get  into  a  penitentiary;  let  him  stick  to  the  altar  ...  in  the 
meantime  how  are  we  to  make  such  a  man  feel  his  misconduct  but 
by  .  .  .  exposing  him  to  the  world,  by  assailing  his  unbounded 
vanity?"  Then,  with  his  faculty  of  getting  into  trouble  and  making 
enemies,  he  gives  messages  for  Dickson,  William  Claus,  Chief  Justice 
Powell  (whom  he  attacked  as  a  pluralist),  the  Administrator  (whom  he 
attacked  over  the  case  of  Angelique  Pilotte),  Isaac  Swayzie  (a  member 
for  the  District).  If  Gourlay  had  been  looking  for  trouble  he  could  not 
have  framed  a  letter  with  more  effect.  (65) 

This  letter  was  published  in  the  Niagara  Spectator  of  March  12th, 
1818.  The  next  issue  contained  a  letter  from  a  juryman  who  sat  in  the 
case  of  Angelique  Pilotte.  She  was  a  young  girl,  the  daughter  of  a 
squaw,  and  born  near  Michilimackinac :  taken  to  France,  she  formed 
an  illicit  connection  with  a  British  officer  and  became  pregnant;  sent 
back  to  her  home,  she  sailed  from  Drummond's  Island  for  Fort  Erie, 
and  during  the  voyage,  which  lasted  three  weeks,  she  was  delivered  of 
a  child  still-born.  She  concealed  the  birth,  and  on  her  arrival  on  land 
left  the  infant  exposed  in  an  open  field.  She  was  arrested  and  put  on 
trial  for  the  crime,  and  convicted.  A  petition  was  sent  to  the  Prince 
Regent,  backed  up  by  Magistrates,  Officers,  etc.  In  Gourlay 's  letter  he 
in  effect  charged'  Colonel  Smith,  the  Administrator,  with  delaying  the 
Royal  clemency. 

The  juryman's  letter  had  said  that  the  jury  could,  according  to  their 
oath,  say  no  other  than  Guilty.  Gourlay 's  letter  in  reply  is  most  inter- 
esting as  showing  what  was  undoubtedly  his  view  of  the  duty  of  jurors : — 
"he  might  appeal  to  the  true  intention  and  spirit  of  the  law,"  "the  jury 
might  have  saved  the  wretch  from  condemnation."  "The  extraordinary 
nature  of  the  case  might  have  justified  them  in  refusing  to  give  a 
verdict."  (66)  This  is  prophetic  of  contentions  to  be  made  on  an  occasion 
of  much  more  importance  to  himself. 

A  petition  of  the  Assembly  in  favour  of  Angelique  Rilotte  was  trans- 
mitted in  March  to  the  Prince  Regent,  and  was  most  promptly  and 
graciously  acceded  to.  (67) 

In  March  Gourlay  got  into  a  controversy  with  Dr.  John  Howison, 
"The  Traveller,"  Howison  beginning  it  by  a  letter  to  the  Niagara  Spec- 
tator. Howison  says:  "The  principal  defect  and  most  offensive  thing  in 
Mr.  Gourlay 's  address  was  the  tone  of  superiority  which  characterized 
it";  but  he  speaks  highly  of  his  honesty  and  the  importance  of  his 
object;  suggests  he  has  too  much  enthusiasm,  but  thinks  "the  people 
of  Canada  .  .  .  seem  more  offended  with  hi®  presumption  than 
interested  in  ascertaining  the  correctness  of  the  charge,  which  he  lays 
against  their  Government";  "he  has  been  too  precipitate,"^^" his  style 
too  bold  and  the  sentiments  rather  exceptionable,"  but  withal  "Mr.  Gour- 
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lay's  publications    will   be   of   service;   they   will   excite   a   spirit    of 
enquiry."     .     .     . 

Gourlay  at  on<;e  replies:  "The  Traveller's  production  i^  a  knotless 
thread."  There  cannot  be  too  much  enthusiasm  for  a  reformer;  he  was 
not  precipitate;  Dr.  Strachan  comes  in  for  another  lashing,  this  time 
for  intolerance  to  other  churches.  The  first  Address  is  defended  and 
the  second,  "'if  the  higher  classes  are  against  me,  I  shall  recruit  from 
among  my  brother  farmers,"  and  the  Traveller  is  invited  to  walk  out 
again  before  the  public.  The  Traveller  promptly  does  so,  but  in  a  rather 
vapid  production;  and  Gourlay  again  replies;  of  course  attacks  Dr. 
Strachan.  "the  arrogant  priest,"  attests  the  value  of  his  own  labours, 
etc.  He  then  refers  to  a  report  of  the  annual  Town  Meeting  of  the 
inhabitants  of  the  Township  of  Augusta  in  February,  at  which  resolu- 
tions were  passed  that  Gourlay 's  first  Address  contained  principles 
inimical  to  the  peace  and  quiet  of  the  Province,  and  very  injurious 
consequences  might  result  from  such  information  as  his  queries  called 
for,  being  "placed  at  the  disposal  of  a  man  of  Mr.  Gourlay 's  political 
principles."  Gourlay  att-acks  "John  Bethune,  Clerk,"  who  was  one  of 
those  signing  the  report,  as  a  renegade  Presbyterian,  "a  fool,  a  busy- 
body, and  a  slanderer, "  "  the  pupil  and  brother-priest  of  Dr.  Strachan. ' ' 
"The  Traveller's"  reply  is  of  no  importance,  nor  is  Gourlay 's  answer, 
except  that  he  says  "after  all  I  have  said  of  Dr.  Strachan,  I  now 
acknowledge  it  possible  that  perhaps  he  was  sincere  and  meant  to  do 
good" — the  only  passage  I  think  in  all  Gourlay 's  voluminous  writings 
where  he  admits  even  that  much  of  his  "eniemy."  (68) 

At  this  time  Gourlay  intended  to  go  to  York  for  a  few  weeks  and 
then  returning  to  Queenston  start  for  England :  but  he  received  unfav- 
ourable news  regarding  his  affairs  in  England,  and  thought  of  living 
in  Canada  as  a  newspaper  editor.  He  had  "gone  on  beyond  my  expecta- 
tions here  and  .  .  .  kindled  interests  that  Carbada  never  knew 
before."  All  Canada  had  assisted  him  "but  the  Government  party  at 
York,  who  are  jealous  of  everything  and  everybody,  from  a  system  of 
speculation  which  has  been  carried  on  among  them  in  giving  lands  to 
their  friends."  So  he  writes  his  wife,  March  5th,  1818,  (69)  and  March 
24th.  "Every  week  for  the  last  month  or  more  I  have  filled  a  page  of 
the  Niagara  Spectator  and  beat  down  all  before  me  .  .  .  seven- 
oighths  of  the  people  of  the  Province  will  back  me."  CO) 

He  was  conscious  that  from  York  eastward  his  efforts  were  not 
generally  appreciated :  while  to  the  west  he  had  received  answers  to  his 
queries  from  almost  all  of  the  Townships,  east  of  York  not  one  in  ten 
had  responded,  and  only  three  had  been  sent  to  the  Kingston  Post  Office. 
He  adds  in  his  letter  to  the  Spectator,  March  27,  "This  is  fortunate  for 
me.  Had  every  township  been  reported,  the  publication  would  have 
been  too  cumbersome  for  circulation."  (71)  The  information  as  to  the 
reports  which  had  been  sent  to  the  Kingston  Post  Office  he  had  received 
earlier  in  the  month  from  the  Postmasfter  at  Kinsrston.  John  Macaulay, 
whom  he  informed  of  his  intention  (March  18)  still  to  come  to  Kingston. 
(He  had  in  the  preceding  December  written  the  Kingston  Gazette  that 
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he  would'  pass  that  way  cm  his  return  to  England,  and  directed  that  all 
c&mmunications  should  be  addressed  to  him  at  the  Kingston  Post 
Office.(72)) 

The  failure  to  obtain  answers  east  of  York  he  ascribes  to  the  "un- 
righteous zeal"  of  Dr.  Straehan  and  "his  pupil  and  Reverend  brother— 
Bethune."  (72) 

The  Paxliament  sitting  at  York  were  informed  by  the  President  that 
an  extended  immigration  had  been  planned,  and  he  recommended  for  con- 
sideration how  far  it  was  expedient  to  assist  the  immigrant  by  providing 
means  tO'  defray  the  expense  of  a  grant  of  land.  The  Houses  got  into  a 
jangle  over  a  bill  for  placing  a  tariff  on  goods  from  the  United  States 
and  other  matters.  The  President  threatened  prorogation;  this  the 
Assembly  resented  and  retaliated  by  expressing  itS'  conviction  that  evil 
must  result  from  legislative  and  executive  functions  being  vested  in  the 
same  person  "as  is  unfortunately  the  case  in  this  Province  where  His 
Majesty's  Executive  Council  is  almost  wholly  composed  of  the  Legisla- 
tive body  (Council)  and  consisting  only  of  the  Deputy-Superintendent 
General  of  the  Indian  Department,  the  Receiver  General  and  the  Inspec- 
tor General,  the  Chief  Justice,  the  Speaker  of  the  Legislative  Council 
and  the  Honourable  and  Reverend  Chaplain  of  that  House."  Here  both 
Chief  Justice  Powell  and  the  Rev.  Dr.  Straehan  wore  struck  at.  The 
Parliament  was  prorogued  April  1,  the  President  "finding  no  proba- 
bility of  any  concert  between  the  Houses." 

At  once  Gourlay  issued  a  third  Address  to  the  Resident  Land- 
Owners  of  Upper  Canada,  dated  April  2;  it  opened  thus:  "Gentlemen: 
Your  Parliament  is  broken  up — a  second  time  broken  up  from  employ- 
ment of  the  most  vital  import  to  the  House  and  Avell-being  of  the  Pro- 
vince! Good  God!  what  is  to  be  the  end  of  this?"  Then  he  proceeds: 
"The  constitution  of  this  Province  is  in  danger.  .  .  .  For  three 
years  the  laws  have  been  thwarted  and  set  aside  by  Executive  power; 
for  three  sessions  have  your  Legislators  sat  in  Assembly  and  given  sanc- 
tion to  the  monjstrous — the  hideous  abuse."  He  attacks  the  whole 
system  of  Government  in  Upper  Canada — no-t,  as  he  is  careful  to  explain, 
the  individual  legislators — and  urges  a  petition  to  the  Prince  Regent. 
He  proposes  that  a  meeting  be  forthwith  held  in  every  organized  town- 
ship, and  names  a  day  and  place  for  the  Townsihip  of  Nia;gara.  The 
people  of  each  township  should  choose  a  representative  and  clerk,  and 
the  representatives  should  meet  in  each  district  on  an  appointed  day 
and  draw  up  a  petition  to  the  Prince  Regent  Avhich  could  then  be  signed 
by  every  well-wisher.  The  district  meetings  should  hold  conference  by 
Representatives  in  a  Provincial  Convention  Avho  should  arrange  the 
whole  business,  send  Commissioners  to  England  with  the  petition,  and 
hold  correspondence  with  these  as  well  as  the  Home  Government.  Two 
or  three  Commissioners  would  suffice,  and  a  dollar  from  each  subscriber 
would  defray  expenses.  "Every  eye  should  be  resolutely  bent  on  the 
one  thing  needful — a  radical  change  of  system  in  the  Government  of 
Upper  Canada."  "Every  man  who  has  a  spark  of  sincerity  or  patriot- 
ism in  his  soul  has  now  sufficient  cauJie  to  bestir  himself, "    "I  will  accept 
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of  no  appointment,  but  persons  acting  on  it  shall  have  my  utmost 
assistance,  and  I  shall  make  clear  to  them  every  course  to  be  pur- 
sued .  .  .  though  the  rights  of  Parliament  may  be  trifled  with, 
those  of  the  people  of  Upper  Canada  are  not  so  easily  to  he  set  at 
defiance. ' ' 

If  there  had  been  before  any  doubt  that  Gourlay  was  "in  politics", 
there  could  be  none  now. 

A  number  of  township  meetings  were  held — Niagara,  Grantham, 
Louth,  and  others,  attended  by  the  most  substantial  men  in  the  country, 
many  of  them  Magistrates ;  but  without  delay  a  claim  was  made  that 
such  petitions  as  were  intended  were  illegal.  Thomas  Clark  (who  had 
subscribed  a  dollar)  distributed  a  handbill  at  Niagara,  dated  April  18, 
stating  that  beyond  publishing  a  statistical  account,  Gourlay  had  not 
his  approbation  or  countenance;  he  desired  "to  prevent  errour  in  and 
rescue  from  distress  the  heedless  proselytes  of  Mr.  Gourlay 's  one  thing 
needful,  viz.,  a  radical  change  of  system  in  the  Government  of  Upper 
Canada";  and  quoting  from  a  text  book  the  law  against  seditious  meet- 
ings, added  "the  Act  of  Parliament  was  passed  in  Ireland  in  the  year 
1793  to  prevent  any  such  meetings  or  conventions,  and  a  few  ignorant 
individuals  who  in  the  same  year  had  tried  to  assemble  under  that 
title  in  Scotland,  were  quickly  dispersed  and  their  leaders  convicted  of 
seditious  practices  for  which  they  were  sentenced  to  transportation.  I 
rfiall  conclude  with  recommending  to  all  to  weigh  well  how  they  attend 
to  visionary  enthusiasts." 

A  meeting  was  held  at  Niagara.  April  13,  at  which  Gourlay 's 
Address  was  approved,  and  Robert  Hamilton  elected  Representative. 
Hamilton  immediately  after  Clark's  handbill,  circulated  another  in  the 
name  of  the  committee  appointed  at  the  Niagara  meeting  to  forward  the 
views  of  the  meeting,  recommending  other  townships  "where  any  doubt 
may  exist  in  consequence  of  Mr.  Clark's  handbill  to  postpone  the  elec- 
tion of  their  Representatives,"  the  Committee  pledging  themselves  to 
show  in  a  few  days  that  they  were  not  only  right  in  what  they  had 
done,  "but  that  the  Hon.  Thomas  Clark  is  grossly  mistaken."  (73) 

Subsequently,  April  23,  Hamilton  in  a  note  inserted  in  the  Spec- 
tator, advised'  the  Township  meetings  to  proceed ;  but  in  the  meantime, 
April  21,  Gourlay  had  issued  an  Address  "To  the  worthy  Inhabitants 
of  the  District  of  Niagara"  on  Clark's  "unnatural,  insidious,  infamous 
placard,"  "a  bugbear  to  frighten  the  people  of  Upper  Canada  out  of 
the  exercise  of  their  most  sacred  right" ;  he  demands  that  Clark  shall  bring 
him  to  trial  for  sedition  if  he  thinks  him  guilty  of  it ;  tells  of  the  strong 
necessity  for  strong  measures  in  Ireland  in  1793  when  rebellion  was 
nearly  breaking  out,  and  says  he  himself  visited  Ireland  in  the  midst 
of  that  rebellion.  As  to  the  Scottish  convictions,  he  was  at  the  trial  and 
they  were  for  "secret  meetings  .  .  .  administering  oaths  of  secrecy 
and  having  warlike  arms  .  .  .  for  carrying  their  demands  violently 
into  execution."  (74)  He  adds  he  is  "no  dependant  on  Mr.  Clark  .  .  . 
this  very  self-important  personage,"  and  had  never  been  ruled  by  his 
advice  or  authority.     Clark  had  the  preceding  day  disgraced  himself  at 
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the  Stamford  meeting  by  declaiming  that  Gourlay  was  a  man  of  no 
substance  and  that  the  dollar  he  had  paid  was  meant  for  his  private  aid 
as  a  poor  man,  that  he  had  lent  Gourlay  money  in  England  whioh  he 
had  squandered,  and  that  he  had  not  a  foot  in  land  in  Upper  Canada. 
Gourlay  then  sets  out  the  facts  of  his  law  suit  in  England  (not  quite  cor- 
rectly) and  a  voluntary  loan  of  £500  from  Clark  and  some  trifling 
advance®  thereafter;  that  he  owned  866  acres  of  land  in  Dereham, 
"which  belonged  to  my  wife  before  her  marriage  with  me,  but  which 
she  has  since  made  over  to  me."  He  adds  that  the  obnoxious  placard  was 
the  production  of  the  two  Councillors,  Thomas  Clark  and  William  Dickson ; 
he  had  seen  the  copy  before  printing  and  liad  warned  them  that  if  it 
was  published  he  would  feel  himself  bound  by  no  delicacy  of  exposure, 
and  that  Dickson  said  in  that  case  he  would  never  speak  to  him  more. 

Then  he  tells  of  Dickson's  offer  of  500  acres  to  him  in  recognition 
of  his  second  Address,  of  Clark  asking  him  if  the  abuses  "would  not 
justify  rebellion?"  and  Dickson  openly  saying  at  the  Mess  in  Niagara, 
before  British  officers,  "that  if  things  were  not  ordered  better,  he  would 
rather  live  under  the  American  than  British  Government."  He  then 
explains  what  he  meant  by  "a  radical  change  of  system  in  the  Govern- 
ment of  Upper  Canada,"  called  for  in  his  Address,  namely,  a  repeal  or 
amendment  of  the  Act  of  Parliament  of  1791  and  a  fresh  Act  "which 
would  free  us  from  such  pests  as  legislative  councillors."  He  strikes  an- 
other blow  at  Dr.  Strachan ;  says  Clark  has  the  monopoly  of  mill  seats  on 
the  rapids  of  Niagara,  and  Dickson  had  6,000  acres  of  land  given  him  by 
the  Indians  under  the  influence  of  Colonel  Claus.  He  winds  up  by  calling 
upon  Canadians  to  arouse  themselves  and  save  the  Province  from  ruin 
"for  constitutional  right  is  being  assailed."  (75) 

This  was  printed  in  the  Spectator  of  April  23,  and  it  may  readily 
be  conceived  that  it  did  not  tend  to  make  peace ;  and  Gourlay  was  quite 
justified  in  writing  as  he  did  to  his  wife,  June  7:  "A  most  strange 
breaking  out  between  me  and  your  cousins  Gark  and  William  Dickson 
has  occurred."  In  the  same  letter  he  asked  her  to  "write  a  letter  imme- 
diately to  your  cousin  Robert  Hamilton  at  Queenston,  signifying  your 
having  made  over  your  third  of  the  land  jointly  owned  by  your  mother 
and  brother  to  me."  C^^) 

The  Address  was  adopted  and  circulated  by  the  Niagara  Committee ; 
May  4th,  1818,  the  Representatives  and  Clerks  ^elected  at  the  Town- 
ship meetings  of  the  Niagara  District  met  at  St.  Catharines.  John  Clark, 
J.P.,  of  Louth,  was  called  to  the  chair,  and  William  J.  Kerr,  of  the  same 
Township,  elected  secretary.  The  address  of  April  2  was  approved,  a 
draft  petition  prepared,  and  July  6  was  to  be  advertised  for  the  meet- 
ing at  York  of  the  Provincial  Convention  and  the  appointment  of  Com- 
missioners to  go  to  England. 

The  Petition  set  out  the  tried  loyalty  of  Upper  Canadians,  the 
neglect  of  Canada  in  British  commercial  treaties,  and  of  the  claims  of 
sufferers  by  the  war  to  be  recompensed ;  the  right  of  Militia  to  be 
rewarded  with  land  was  urged;  corruption,  patronage  and  favouritism 
in  the  disposal  of  wild  lands  were  complained  of,  and  a  Royal  Comrais- 
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sion  to  make  enquiry  into  all  the  sources  of  evil  was  prayed.  (77)  Not 
only  the  American  papers  but  many  of  the  English  papers  had  articles 
upon  this  movement ;  the  American  papers  rather  freely  praising  it ; 
the  English  papers  being  as  usual  di^^ded  in  opinion,  but  mainly  adverse. 

The  petitioning  Representatives  entrusted  Gourlay  with  th^  duty 
of  looking  after  the  Midland.  Johnstown,  Eastern  and  Ottawa  Dis- 
tricts, i.e.,  all  Upper  Canada  below  the  Trent.  He  went  east  by  steam- 
boat, arriving  at  Kingston  May  18,  and  found  the  people  there  warm 
in  the  cause,  the  Kingston  Gazette  having  printed  "all  the  writings 
which  have  nursed  it  up,"  thereby  creating  an  increased  demand  for 
the  paper.  May  20,  he  proceeded  to  Ernest-Town  and  there  was  in- 
formed by  a  young  lawyer,  Daniel  Hagerman  by  name,  that  he  had  acted 
as  Clerk  of  a  Town  meeting  of  Adolphustown  at  which  answers  were 
given  to  the  queries,  that  he  had  posted  the  answers  in  the  Kingston 
Post  Office  addressed  to  Oourlay,  but  had  withdrawn  the  letter  after- 
wards as  he  had  taken  offence  at  some  of  Gourlay 's  writings.  Nearly 
two  months  before,  Gourlay  had  private  information  that  the  Kingston 
Post  Master,  John  Macaulay,  had  been  taking  unwarrantable  liberties 
with  his  mail,  but  "asl  am  not  so  hasty  as  some  people  I  quietly  waited 
for  information  on  the  spot."  He  told  Hagerman  that  he  would  sue 
both  him  and  the  Post  Master,  whereupon  the  lawyer  "opened  the 
sluices  of  tinker  eloquence. ' ' 

He  then  went  on  to  Prescott,  May  22,  calling  by  the  way  on  Col. 
Stone,  of  Gananoque.  "a  worthy  gentleman  who  had  also  withheld  a 
statistical  Report  from  me  under  the  evil  influences  of  the  times  and 
the  Doctor."  Then  Brockville,  "outwardly  a  delightful  place,  and 
when  it  contains  as  much  honesty  as  pettyfogging  law  will  be  truly 
enviable." 

Remembering  the  previous  meeting  in  Augusta,  he  called  a  meeting 
there  for  May  27.  A  large  gathering  resulted,  but  some  of  those  present 
were  not  residents  who  alone  had  been  invited.  Mr.  Jonas  Jones,  after- 
wards Justice  of  the  King  s  Bench,  harangued  against  the  Address  to  the 
Regent,  and  Gourlay  and  many  others  left  the  meeting.  "The  Judge, 
the  Priest  and  the  Scribe"  who  had  signed  the  former  report,  were 
friends  of  Mr.  Jones,  and  it  is  most  evident  that  Gourlay 's  meeting  was 
a  dismal  failure.  May  28,  he  reached  Johnstown,  and  next  day  Lan- 
caster; May  30  and  31  through  Glengarry,  and  June  1  reached  the 
District  of  Ottawa,  where  he  received  a  most  hearty  welcome.  June  3 
he  retraced  his  steps  into  the  upper  part  of  Glengarry,  and  attended 
two  meetings  on  June  4  at  which  he  learned  two  things :  first,  that  some 
ignorant  individuals  had  been  prejudiced  against  the  cause,  and,  second, 
in  "Williamstown  open  war  had  been  declared  against  it  by  leading 
characters.  June  5,  approaehing  Cornwall,  he  found  that  his  pamphlets 
and  papers  had  been  burned  and  threats  made  to  bum  him  in  effigy; 
naturally  "my  stay  in  the  village  was  short."  On  June  4  his  address 
had  been  committed  to  the  flames  at  a  meeting  of  the  inhabitants  of 
Stormont,  and  an  address  against  him  re^d  at  the  request  of  the  Colonel 
and  Officers  of  the  Stormont  Militia.    This  had  spoken  of  the  "canting 
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professions"  of  Mr.  Gourlay,  and  liad  assured  him  that  the  District  was 
not  "to  be  affected  by  the  deceitful  declamation  of  interested  or  dis- 
contented individuals."  "But,"  says  Gourlay,  "infamous  as  it  is,  it 
gives  but  a  faint  idea  of  the  filthy  sentiments  of  its  promulgator®  or  of 
their  worse  than  filthy  acts.  The  profanity  of  Crysler,  the  member  of 
the  Assembly,  Avith  the  gross  and  blackguard  conduct  and  designs  of 
several  of  the  friends  and  pupils  of  Dr.  Straehan  can  only  be  believed 
when  proved"  in  Court. 

Prom  May  29  an  enemy  had  followed  him  in  a  one-horse  wagon 
pulling  down  his  advertisements  before  the  paste  was  dry.  He  reached 
Brockville  again,  June  9,  and  there,  as  in  Augusta  and  Cornwall,  "per- 
sonal piqiie,  ignorance,  contumacy  and  revenge  .  .  .  stirred  up  a 
host  against"  him;  June  11,  he  again  reached  Kingston  where  a  most 
important  episode  in  Ms  life  took  place. 

Sitting  at  dinner  with  some  friends  at  their  wine,  he  was  called 
out  and  arrested  on  a  warrant  signed  by  T  .Markland,  J.P.  He  found 
that  it  had  been  isemed  at  the  instance  of  the  Attorney-<Teneral  through 
the  agency  of  Mr.  Christopher  Hagerman,  and  on  the  oath  of  Mr.  Miles, 
editor  of  the  Kingston  Gazette.  The  warrant  was  for  criminal  libel.  He 
gave  recognizances  in  £1,000  to  appear  at  the  next  assizes'  at  Kingston. 
He  finds  some  satisfaction  in  the  fact  that  Mr.  Hagerman  is  brother  of 
the  "petulant  fellow  ...  at  Ernest  Town,  and  of  another  .  .  . 
many  years  confined  in  the  'State's  prison  for  forgery,  now  reported  to 
be  hanged" ;  but  the  occurrence  is  nevertheless  most  serious,  it  deranges 
all  his  plans  and  prevents  his  return  to  England.  He  rather  thinks  that 
William  Dickson  is  at  the  bottom  of  the  arrest.  "When  Dickson  returned 
from  Parliament  and  ceased  to  be  Gourlay 's  friend,  Gourlay  heard  that 
he  was  anxious  to  have  him  arrested,  he  asked  Colonel  Claus  to  arrest 
him  for  the  Address  of  April  2nd,  but  Claus  told  him  he  might  as  well 
do  it  himself.  Then  Dickson  crossed  over  to  York  in  the  same  boat  with 
Gourlay,  and  may  well  have  prevailed  upon  the  Attorney-General  "who 
was  the  apprentice  of  his  apprentice"  to  take  proceedings.  Elizabeth- 
town  is  reached  by  the  20th,  Kitley  the  23rd,  as  also  Bastard,  Yonge 
Township  24th,  and  Augusta  June  25th.  There  he  addressed  a  meeting 
for  three  hours,  and  was  followed  by  Jonas  Jones,  who  seems  again  to 
have  vanquished  Gourlay. 

At  Johnstown  visited  next  and  on  the  same  day.  he  was  violently 
assaulted  by  Duncan  Fraser,  J.P.,  but  protected  by  bystanders;  there- 
upon, he  (Fraser)  went  before  another  magistrate,  Jdhn  MoDonell,  and 
laid  an  information  against  Gourlay  "as  a  seditious  person."  McDonell 
issued  a  warrant  accordingly,  clearly  an  absurd  and  illegal  warrant  as 
Gourlay  characterises  it.  Gourlay  was  arrested  and  placed  in  Brockville 
gaol :  Fraser  demanded  £3.000  bail,  but  McDonell  accepted  £500.  and 
the  prisoner  was  set  free.  Then  he  laid  an  information  against  Fraser 
for  the  assault;  Fraser  pleaded  guilty  to  the  assault  at  the  Quarter 
Sessions  and  was  fined'  40  sihillings ! !  But  several  of  those  who  had 
protected  Gourlay  were  also  indicted,  amongst  them  a  youna:  man  of  the 
name  of  Grant.     Grant  had  tried  to  keep  the  peace,  but  being  struck 
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by  Fraser,  retaliated;   for  this  he  was  fined  £5  and  imprisoned  for  one 
month  by  the  magistrates  at  the  Quarter*  SessionsI!! 

June  26th  Gourlay  was  at  Elizabethtown.  A  meeting  held  there,  June 
6th,  "had  been  disturbed  by  the  clamour  of  Brockville  lawyers  and  of 
a  magistrate  who  stripped,  or  was  about  to  strip,  to  settle  matters  by 
the  ancient  process  of  trial  by  battle,"  but  that  day  Colonel  Sherwood, 
a  lawyer  of  Brockville,  made  a  calm  and  argumentative  speech  and  could 
not  be  persuaded  by  Gouriay  as  to  the  law ;  accordingly  each  party  got 
up  a  petition,  but  Elizabethtown  chose  a  Representative — so  that  Gourlay 
had  a  real  victory.  (78) 

Gouriay  arrived  at  Kingston,  June  27th,  and  at  once  got  into  con- 
troversy with  Mr.  Macaulay,  the  Postmaster,  for  delivering  up  to 
Daniel  Hagerman  the  letter  posted  to  Gouriay.  Macaulay  defended  him- 
self in  the  Kingston  Gazette,  contending  that  a  writer  may  withdraw  a 
letter  which  he  had  posted,  and  at  the  same  time  attacking  Gouriay's 
"Convention."  Hagerman  wrote  in  the  same  issue  a  somewhat  discur- 
sive defence  of  his  conduct  and  controverted  Gourlay's  law.  "In  enquir- 
ing whether  to  withdraw  the  Report  was  admissible  by  the  Law,  you 
»ay  that  you  'know  and  assert  that  it  was  not.'  Now  in  reply  to  this  I 
know  and  assert  it  was"  and  "you  must  have  had  a  Dolt's  head"  As 
an  anonymous  correspondent  replied  to  Hagerman 's  "false,  foolish  and 
impertinent  letter,"  Gouriay  let  the  matter  drop,  and  we  need  pay  no 
furiiher  attention  to  the  subject  except  to  say  that  Gourlay  was  un- 
doubtedly right  in  his  law  for  once.  (79) 

He  published  a  somewhat  full  report  of  his  eastern  trip  so  far  in 
th«  KingstOTi  Gazette;  this  contained  the  statement  as  to  the  Hager- 
mans  above  copied.  Some  "evesdropper  .  .  .  overlooked  the  proof- 
Bheet  and  ran  to  apprize  them  of  what  was  coming  forth."  Both 
brothers  begged  the  printer  not  to  publish  what  was  said  about  their 
brother  saying  that  they  had  a  mother  and  sisters  whose  feelings  would  be 
injured.  Gourlay,  appealed  to.  was  inexorable  unless  Daniel  Hagerman 
would  insert  a  written  apology  in  the  Kingston  Gazette  for  what  he  had 
written  about  Gourlay.  He  refused;  imprecations  and  threats  had  no 
effect  on  Gourlay.  and  the  matter  appeared  in  the  Gazette.  He  excuses 
the  statement  as  to  the  brother  of  the  Hagerraans  being  a  felon  and 
hanged  by  what  would  be  an  almost  grotesque  excuse  were  it  not  that 
it  constantly  appears  when  a  libel  is  complained  of.  "If  the  man 
reported  to  be  hanged  was  still  alive,  he  had  reason  to  thank  me  for 
openly  declaring  what  was  said  of  him  that  he  might  at  once  put  an 
end  to  a  story  so  discreditable  ...  by  publishing  the  truth  or 
making  his  appearance."  After  the  paper  came  out  he  was  warned 
that  the  elder  Hagerman  would  attack  him,  and  Hagerman  did  attack 
him  without  delay.  For  some  time  Gourlay  acted  only  on  the  defen- 
sive, but  after  being  struck  several  times  with  a  large  loaded  whip  by 
a  bystander,  he  took  active  and  offensive  measures.  He  was  confident 
that  "bottom  would  prevail  over  fury"  when  a  magistrate  who  had 
hitherto  quietly  stood  aloof,  took  him  by  the  arm  and  reouired  him  to 
keep  the  peace,  and  the  wretched  scene  came  to  an  end.     The  attacked 
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party  caused  an  arrest  to  be  made,  but  it  would  seem  that 
the  matter  was  allowed  to  drop.  (80)  Gourlay  long  after  found  out 
that  many  stories  had  been  circulated  regarding  his  rencontre  with 
Hagerman.  some  saying  that  Gourlay  had  scandalized  Hagerman's 
sisters;  "others  who  disliked  him  made  jokes  of  my  licking  him  and 
causing  the  ugly  nose.  This,"  he  adds,  "I  repudiated.  ...  I 
never  injured  his  nose,  though  should  his  head  be  manipulated  some 
bumps  mi^t  be  found  likely  to  mislead  phrenologists."  (81) 

This  fracas  took  place  toward  the  end  of  June,  and  July  2nd 
saw  Gourlay  on  his  way  to  York  on  board  the  steamboat  "Frontenac" 
(82)  to  attend  the  meeting  in  that  city  which  ha-d.been  arranged  for 
the  Representatives  chosen  at  the  District  Meetings. 

The  "Meeting  of  the  Upper  Canadian  Convention  of  the  Friends  of 
Enquiry"  began  at  York,  July  6th,  1818,  and  continued  to  July  10th. 
Representatives  appeared  from  the  Districts  of  Niagara,  Gore  and 
London,  the  Western  and  Midland  Districts,  the  District  of  Newcastle 
and  Johnstown  District.  The  Ottawa  District  was  not  represented,  but 
Gourlay  had  been  warned  when  on  his  visit  to  that  District  in  May  not 
to  expect  it  on  account  of  the  extreme  distance  from  York  (83)  nor 
was  the  Home  Di^rict ;  that  was  the  stronghold  of  those  favourable  to 
the  existing  state  of  affairs. 

The  Representatives,  fourteen  in  all,  were  men  of  high  standing,  a 
former  Speaker  of  the  Assembly,  (Mr.  Richard  Beasley,  J.P.  of  Gore, 
who  was  chosen  Chairman,  among  them;  William  J.  Kerr,  J.P.,  of 
Louth  was  appointed  Secretary.  Gourlay  was  admitted  to  assist 
in  the  deliberation® — ^to  speak  but  not  to  vote.  Upon  the  opening  (lay 
he  made  a  strong  addtess  in  which  he  pointed  out  that  "men  accus- 
tomed to  draw  profit  from  corruption  or  enjoyment  from  the  exercise 
of  arbitrary  power  would  oppose  measures  tending  to  refresh  the  body 
politic  and  restrain  the  licentiousness  of  ill-regulated  authority";  but 
"many  people  who  had  been  at  first  staggered  under  ignorance  of  the 
truth  and  the  novelty  of  proposed  measures  were  fast  adopting  more 
liberal  sentiments."  He  therefore  proposed  a  change  of  plan  and  instead 
of  sending  a  commission  at  once  to  the  Prince  Regent,  to  send  a  deputa- 
tion to  wait  on  the  Lieutenant-Governor,  Sir  Peregrine  Maitland  (then 
expected  from  England)  and  to  present  two  petitions ;  one  to  the  Prince 
Regent  "?\^hich  the  Lieutenant-'Governor  would  send  home  at  once,  and 
the  other  to  the  Governor  himself  praying  that  he  would  immediately 
dissolve  Parliament,  meet  a  new  Parliament,  recommend  them  to  proceed 
to  an  enquiry  into  the  st-ate  of  the  Province  and  send  a  commission^ 
home  with  the  result  for  the  consideration  of  the  Imperial  Parliament. 
He  made  the  curious  error  of  mistaking  the  new  Governor-in-Chief,  the 
Duke  of  Richmond,  for  his  predecessor  and  uncle,  the  well-known  advo- 
cate of  Parliamentary  reform,  universal  suffrage,  etc.  (who  had  died 
twelve  years  before),  and  thought  his  appointment  as  Govemor-in-Chief 
an  auspicious  event.  He  built  much  upon  the  supposed'  reform  sentit 
ments  of  the  new  Governor-in-Chief  and  upon  his  influence  with  his 
son-in-law,  Sir  Peregrine  Maitland',  the    coming    Lieutenant-Governor. 
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Daniel  "Washburn  submitted  certain  different  proposals,  but  those  of 
Gourlay  were,  on  the  third  day,  adopted.  A  committee  of  five,  one  of 
wihom  was  Gourlay,  was  appointed  to  draw  up  un  address  to  Maitland; 
they  did  so  and  the  address  was  with  some  dissent  adopted.  It  asked 
that  the  new  Governor  should  give  the  people  his  confidence,  it  set  out 
the  services  of  Upper  Canadians  during  the  recent  war  waged  against 
Canada  by  "an  insidious,  a  daring  and  revengeful  enemy,"  drew  his  at- 
tention to  the  "Principles  and  Proceedings  of  the  Inhabitants  of  the  Dis- 
trict of  Niagara"  (84)  (a  copy  of  which  would  be  handed  to  him  with  the 
address),  stated  that  they  had  decided  to  send  a  commission  to  England 
asking  for  an  enquiry,  but  that  they  delayed  hoping  that  the  enquiry 
might  be  made  by  the  local  Parliament ;  asked  His  Excellency  to  dissolve 
the  existing  Parliament  and  call  another  for  "we  must  with  shame  ac- 
knowledge to  Your  Excellency  that  the  inhabitants  of  Upper  Canada  have 
hitherto  paid  too  little  regard  to  the  characters  of  those  whom  they  have 
chosen  to  represent  them  in  Parliament,  and  most  unworthy  persons  have 
sat  in  the  Assembly";  cited  instances  of  trifling  and  antagonism  to  the 
Governor,  the  prorogation  of  Parliament,  and  that  at  the  next  session  "an 
offer  of  recompense  for  sufferers  in  war  unhappily  introduced  into  the 
Speech  from  the  Throne  and  only  tending  to  insult  the  feelings  of  a  large 
body  of  people  was  replied  to  in  most  disgusting  terms  of  acquiescence  by 
the  representatives  of  these  very  people."  The  Legislative  Council  had 
assumed  rights  which  had  been  long  denied  even  to  British  Peers,  and 
should  a  new  Parliament  be  called,  notoriously  bad  characters  would  no 
longer  be  chosen  to  represent  the  people  and  a  new  and  better  era  would 
commence. 


A  Lower  Branch  Convention  for  Newcastle,  Midland  and  Johnstown 
Districts  was  arranged  for ;  also  an  Upper  Branch  Convention  for  Niag- 
ara, Gore,  London,  "Western  and  Home  Districts.  The  Address  to  the 
Prince  Regent  suggested  by  the  Niagara  District  was  considered  satis- 
factory on  the  new  plan,  and  the  meeting  adjourned  till  the  first  Monday 
in  February,  1819.  The  two  Branch  Conventions  sat  August  1st  and 
July  20th  respectively,  at  Kingston  and  Newton's  Inn,  Ancaster.  The 
permanent  committee  of  the  Upper  Branch  on  the  addresses,  met  in 
St.  Catharines,  August  1st,  and  directed  the  address  to  be  engrossed, 
signed  and  transmitted  to  England  for  presentation  to  the  Prince 
Regent,  Lord  Erskine  to  be  asked  to  present  it.  Mr.  Beasley  accordingly 
on  that  day  wrote  to  Erskine  with  a  copy  of  the  "Principles  and  Pro- 
ceedings," and  asking  him  to  present  the  Petition;  and  Gourlay  was 
charged^  with  forwarding  Petition  and  Letter.  (85) 

His  wife  writes  him  in  July  that  "the  York  junto  have  already 
poisoned  the  minds  of  their  employers  as  to  your  proceedings  in  Canada. 
Both  the  Courier  and  the  Sun  have  got  paragraphs  with  respect  to  the 
discontent  in  Upper  Canada  occasioned  by  the  adoption  of  the  principles 
and  following  the  advice  of  a  Mr.  Gourlay.  If  you  do  not  hasten  home 
with  all  speed  they  will  have  you  transformed  into  a  rebel."  (86)  But 
he  could  not  hasten  home,  he  was  bound  over  to  appear  to  stand  his  trial 
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for  seditious  libel,  and  he  had  no  desire  to  shun  the  test.  Nothing  was 
further  from  his  mind  than  the  thought  of  sedition  or  rebellion,  and  no 
more  loyal  Briton  ever  trod  the  soil  of  Upper  Oanada. 

On  July  28th  we  find  him  again  in  Niagara  writing  the  Spectator 
about  his  controversy  with  the  Kingston  Postmaster,  saying  that  he 
had  found  in  the  east  "that  not  only  Straohan,  the  School  Master,  had 
been  from  York  to  Cornwall  endeavouring  to  blast  public  confidence  in 
me,  not  only  that  hi®  pupil  Bethune  was  flying  in  the  face  of  common 
sense  to  breed  distrust  of  my  principles,  but  that  this  other  pupil  of  the 
Post  Office  was  giving  away  my  property,"  and  ends  by  hoping  that 
the  transaction  will  not  escape  the  notice  of  the  Postmaster 
General.  (87) 


CHAPTER  in. 
Trials  for  Seditious  libel. 

The  time  for  his  trial  was  approaching,  and  he  went  to  Kingston. 
While  he  was  waiting  for  the  assizes.  Sir  Peregrine  Maitland  passed 
through  Kingston  on  his  way  to  York,  and  Gourlay,  August  10th,  wrote 
him  a  note  of  excuse  for  not  paying  his  respects  personally  because  of 
being  under  a  criminal  charge,  but  offering  if  at  any  future  time  His  Ex- 
cellency should  desire  to  have  an  interview  with  him,  he  would  be  happy 
to  have  that  honour,  "it  is  little  my  disposition  to  be  intruding."  About 
the  same  time  he  explained  a  reference  he  had  made  to  the  Methodists 
which  had  been  taken  in  ill  part ;  he  wrote  to  the  Kingston  Spectator  to 
repudiate  the  interpretation  which  had  been  placed  upon  his  words.  (88) 

Four  days  afterwards  the  trial  came  on  before  Mr.  Justice  Campbell 
(called  "Lord"  Campbell  by  some  of  the  American  papers),  Henry  John 
Boulton  being  the  Crown  Counsel,  (89)  while  Gourlay  conducted  his  own 
defence.  The  charge  was  that  part  of  the  Niagara  Petition  to  the  Prince 
Regent  was  libellous,  a  "seditious  libel."  The  part  complained  of  set  out 
that  the  lands  of  the  Crown  were  of  immense  extent,  but  scattered,  the 
disposal  of  it  left  to  Ministers  at  Home  ignorant  of  existing  circum- 
stances, and  to  a  Council  rodent  in  the  Province  false  to  their  trust; 
that  scandaloiLS  abuse  had  occurred,  and  a  system  of  favouritism  and 
patronage  still  existed;  corruption  exceeding  any  other  in  the  Empire 
prevailed ;  all  in  situations  of  public  trust  sink  beneath  the  dignity  of 
men  and  become  vitiated  and  weak;  the  descendants  of  the  Loyalists 
find  no  favour;  t;pper  Canada  now  pines  in  comparative  decay;  dread 
of  arbitrary  power  wars  against  the  exercise  of  reason  and  manly  senti- 
ments ;  laws  have  been  set  aside  and  legislators  have  come  into  derision. 

(90) 

This  was  not  much,  if  any  stronger,  than  an  ordinary  election 
address  at  no  remote  day,  and  anyone  would  now  laugh  at  the  idea  of 
its  being  made  the  subject  of  an  indictment;  but  it  was  at  that  time  no 
laughing  matter  in  any  part  of  the  King's  Dominions,  and  many  reform- 
ers had  in  the  Old  Land  suffered  a  long  term  of  imprisonment  and  living 
death  for  language  much  milder  and  more  restrained. 

Gourlay  admitted  publication  and  went  into  his  defence.  He  called 
witnesses  to  show  that  the  Petition  containing  the  alleged  libel  had  been 
examined,  approved  and  published  by  a  committee  of  representatives 
of  the  Niagara  District  who  had  attached  their  names  to  it.  He  also 
called  evidence  to  character,  one  of  them  being  James  Wilkie  (brother 
of  the  artist),  Avho  had  kno\\-n  him  from  his  earliest  years  and  had 
served  in  Fife  under  him  as  Commandant  of  Volunteers.  The  defendant 
made  an  address  in  part  prepared  beforehand ;  this  was  in  the  same 
year  published  in  pamphlet  form.  (91)     The  address   to    the    jury   wa.s 
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muoh  adlmired  at  the  time,  but  read  at  the  present  it  gives  no  evidence 
of  any  great  ability.  He  says  himself:  "I  pleaded  my  own  case  toler- 
ably though  having  been  in  a  feverish  and  bilious  state  for  a  week  be- 
fore, occasioned  perhaps  by  anxiety,  I  had  not  prepared  as  well  as  I 
could  have  wi^ed."  It  may  be  observed  that  goaded  by  Boulton's 
attack  on  him  he  said  he  could  impeach  Boulton's  father  of  neglect  of 
duty — no  less  than  the  non-prosecution  of  a  murderer  when  he  was 
Attorney-Oeneral.  He  begins  by  complaining  that  a  copy  of  the  indict- 
ment had  been  denied  him  as  was  the  barbarous  custom  of  the  day;  and 
that  Boulton  had  compared  the  Convention  to  Willcocks.  He  contends 
that  the  "recent  popular  movement  was  due  to  circumstances  justifying 
it";  gives  a  fair  definition  of  libel,  and  quotes  from  Saunders'  Reports 
the  case  of  Lake  vs.  King,  which  showed  that  a  Petition  to  Parliament 
is  absolutely  privileged  however  false  and  defamatory  its  contents,  and 
then  he  speaks  of  other  cases ;  claims  that  the  Petition  "  is  as  true  as  words 
of  Holy  Writ,"  administers  a  dignified  and  respectful  but  well-merited 
rebuke  to  the  Judge  for  saying  that  he  "had  great  abilities  if  properly 
applied,"  saying  that  he  knew  better  the  honesty  and  propriety  of  his 
objects  than  the  Judge  knew  his  abilities ;  goes  out  of  his  way  to  attack 
the  Attorney-General  (John  Beverley  Robinson)  and  Dr.  Strachan:  "The 
Attomey-Oeneral  of  the  Province  is  but  a  stripling,  the  foster  child  of  a 
certain  clerico -political  schoolmaster";  "Rules  of  Courts  of  Law  .  .  . 
are  often  the  capricious  and  selfisih  decrees  of  men  greedy  of  power," 
gives  a  correct  statement  of  the  rights  of  juries  in  cases  of  libel,  and 
finishes  with  an  appeal  for  an  acquittal. 

It  is  likely  that  he  had  received  professional  assistance  in  part  of 
this  address ;  Saunders  is  not  a  work  a  layman  would  read,  and  Gourlay 
had  warm  legal  friends  in  Kingston ;  probably  Washburn  and  Barnabas 
Bidwell  supplied  the  citations  and  quotations  from  previously  decided 
cases.  1  .  ■">• 

The  Crown  Counsel  excited  Gourlay's  anger  by  letting  "out  his 
spleen  against  the  Convention  of  Friends  to  Enquiry,  by  saying  they 
were  as'  contemptible  at  York  as  they  were  at  home,"  (92)  and  some 
American  papers  thought  his  speech  illiberal  and  vindictive  (93)^  as 
might  indeed  be  inferred  from  the  state  of  official  sentiment  at  the 
time.  No  complaint,  except  what  has  been  already'  mentioned,  was 
made  of  the  conduct  of  Mr.  Justice  Campbell — the  pamphlet  published 
by  the  sympathizers  of  Gourlay  said  that  he  "exercised  much  patience 
and  candour  during  the  arguments,  and  delivered  a  learned  and  able 
charge  to  the  jury,"  and  at  the  dinner  given  to  Gourlay  the  next  week, 
one  of  the  toasts  was  "The  integrity  of  Judges'  and  the  Independence 
of  Juries  equally  entitled  to  respect. ' '  In  half  an  hour  the  jury  returned 
with  a  verdict  of  '  *  Not  Guilty,  * '  which  was  received  with  ' '  instantaneous 
and  general  burst  of  applause ' '  (94) ;  and  of  a  surety  a  more  righteous 
verdict  was  never  given  by  any  jury. 

The  acquittal  took  place  on  Saturday.  On  the  following  Monday, 
August  17th,  a  number  of  gentlemen  gave  him  a  complimentary  dinner 
at  Moore's  Coffee  House;   some  dozen  or  more  loyal  and  patriotic  toasts 
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were  drunk,  and  sentiments    honoured;  and    the  occasion    was  one  of 
joyous  and  "social  hilarity."  (9*) 

The  Brockville  Assizes  coming  on,  he  attended  there  to  "do  honour 
to  his  bail,"  and  on  the  first  day,  Tuesday,  August  25th,  demanded  his 
discharge,  protesting  against  the  illegal  warrant.  This  was  of  course 
refused,  and  he  was  told  he  must  abide  his  trial,  the  bail  being  "t-o  an- 
swer to  any  charge  that  may  there  be  brought  against  you." 
The  second  day,  a  presentment  (not  an  indictment)  was  brought  in 
against  him  by  the  Grand  Jury  upon  which  sat  Messrs.  Eraser  and 
McDonell  the  complainant  and  committing  magistrate;  on  the  fourth 
day,  as  no  indictment  had  been  found,  he  again  demanded  his  discharge, 
l)ut  that  day  an  indictment  for  seditious  libel  was  returned  and  Saturday 
he  was  arraigned.  On  the  following  Monday,  August  31st,  the  trial  began; 
Messrs.  Henry  John  Boulton  and  Jonas  Jones,  M.P.,  of  Brockville,  for 
the  Crown  and  Gourlay  defending  himself.  Gourlay  again  admitted 
publication  and  was  called  on  for  his  defence.  It  was  along  the  same 
lines  as  at  Kingston,  but  the  evid'Cnce  of  some  in  the  district  as  to  Gour- 
lay's  conduct  and  the  effect  of  reading  the  pamphlet  was  rightly 
excluded;  the  jury  found  a  verdict  of  "Not  Guilty."  This  verdict  was 
equally  popular  with  that  at  Kingston  and  of  course  was  equally  righte- 
ous. 

It  should  be  noted  that  this  indictment  was  upon  parts  of  Gourlay 's 
Address  of  April  2nd,  1818,  and  was  even  less  well  founded  than  that  at 
Kingston. 

The  next  day,  September  1,  he  left  Brockville  by  Canadian  steamer; 
at  Cornwall,  hearing  that  the  Duke  of  Richmond  would    pass   upward 
that  day  or  the  ,next,  he  sent  a  card  to  him    with    copies   of   his   four 
pamphlets,  "Principles  and  P*roceedings,  Etc.,"  "Narrative,"  "Transac- 
tions of  the   Convention  of  Upper  Canada   Friends   to   Enquiry,"    and 
"Speech  to  the  Jury  at  Kingston."     Arriving  at  Montreal,  Sept.  3,  he 
went  thence,  Sept.  Jth,  by  way  of  St.  Johns,  Whitehall  and  Albany  to 
New  York,  where  he  arrived'  Sept.  11.     There  he  had  a  power  of  attor- 
ney drawn  up  to  settle  his  affairs  in  England  and  Scotland,  and    sent 
that  week  the  petition  of  the  Convention    to    England,  the    latter   for 
delivery  to  Lord  Erskine.  (^5)     He  also  wrote  to  Sir  Peregrine  Maitland 
sending  him  pamphlets,  and  adding:  "Should    the    general    impression 
made  on  your  mind  generate  vsuspicion  that  I  am  unworthy  of  confidence, 
the  mere  acknowledgement  of  the  receipt  of  this  letter  by  one  addressed 
to  me  at  Queenston  will  be  sufficient.    If  otherwise,  and  you  should  in- 
cline' to  have  a  conference  on  the  subject,  I  shall  willingly  proceed  to 
York  and  wait  upon  your  Excellency."  (96)    He  left  New  York,  Septem- 
ber 20th,  and  made  a  tour  through    New    England,  visiting    Stamford, 
New  Haven,  Hartford,  Boston,  Salem,  Cambridge,  "Worcester,  Brookfield, 
Northampton,  Pittsfield,  Lebanon  Springs  (then  the  Shaker  Settlement), 
and  to  Pittsfield  again  to  attend  the  meeting  of    the    Berkshire    Agri- 
cultural Society.     Being  recognized,  he  was  treated    as    one    who    was 
opposed  to  British  connection,  but  this  he  repudiated  as  he  had  a  similar 
compliment  in  New  York  a  few  days  before.  (97)     Proceeding  by  way 
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of  Albany,  Schenectady,  Watervliet  (where  he  attended  the  meeting  of 
Shaking  Quakers),  Utica,  Rome,  Sackett's  Harbour,  he  went  across  Lake 
Ontario  to  Kingston,  which  he  reached  October  17.  C^*") 

It  was  high  time  for  him  to  return;  Sir  Peregrine  Maitland  had 
called  together  the  Parliament  for  October  12 ;  on  that  day  in  the 
Address  from  the  Throne  he  had  said:  "In  the  course  of  your  investi- 
gation you  will,  I  doubt  not,  feel  a  just  indignation  at  the  attempts 
which  have  been  made  to  excite  discontent  and  to  organize  sedition; 
should  it  appear  to  you  that  a  Convention  of  Delegates  cannot  exist 
without  danger  to  the  Constitution,  in  framing  a  law  of  prevention  your 
dispassionate  wiisdom  will  be  careful  that  it  shall  not  unwarily  trespass 
on  the  sacred  right  of  the  subject  to  seek  a  redress  of  his  grievance  by 
petition."  In  other  words,  "Gourlay  and  his  friends  have  not  been 
frightened  by  the  statement  of  Clark  and  others  that  their  proceedings 
are  illegal,  pass  a  law  in  the  sacred  name  of  the  Constitution  to  make 
them  illegal." 

On  the  14th,  the  Legislative  Council  presented  an  address  to  His 
Excellency,  saying:  "We  shall  at  all  times  feel  a  just  indignation  at 
every  attempt  which  may  excite  discontent  or  organize  sedition";  and 
added  a  promise  to  protect  the  sacred  right  of  petition.  The  Assembly 
on  the  19th  went  much  further  in  their  address,  saying:  "We  feel  a 
just  indignation  at  the  systematic  attempts  which  have  been  made  to 
excite  discontent  and  organize  sedition  in  this  happy  colony.  .  .  . 
and  deeply  lament  that  the  insidious  designs  of  one  factious  individ-ual 
should  have  succeeded  in  drawing  in  to  the  support  of  his  vile  machin- 
ations so  many  honest  men  and  loyal  subjects  to  His  Majesty";  but  they, 
too,  would  be  careful  of  the  sacred  ri^ht  of  petition.  His  Excellency 
was  naturally  gratified  and  doubted  not  their  wisdom  to  enact  salutary 
laws.  (98) 

Gourlay  was  still  in  Kingston  when  the  Governor's  speech  and  the 
reply  of  the  Houses  were  made ;  he  at  once  drafted  a  petition  to  the 
Houses  of  Parliament  and  wrote  October  20  his  next  address,  an  Address 
to  the  Upper  Canadian  Friends  to  Enquiry.  He  begins:  "Gentlemen: 
Behold  the  Lieutenant-JGovernor's  speech;  behold  the .  reply  of  your 
House  of  Assembly !  We  are  all  libelled  as  seditious  and  our  acts  have 
excited  indignation."  He  asks  them  to  be  calm,  says  that  he  is  on  his 
way  to  York  in  the  face  of  every  danger,  and  while  he  is  not  a  street- 
boxer  or  a  duellist,  if  the  great  principle  of  constitutional  right  require 
a  martyr,  not  only  his  liberty  but  his  life  will  be  freely  offered — he  will 
address  them  again  and  thrust  from  him  the  infamous  slander  officially 
promulgated  against  him. 

The  Petition  to  the  Houses  of  Parliament  protested  a.gainst  the  pro- 
posed measure,  and  presented  arguments  in  support  of  the  protest. 
October  21  he  advertised  a  meeting  of  the  inhabitants  of  Town  and 
Township  of  Kingston  for  the  following  Saturday  at  "Moore's  Coffee 
House."  This  advertisement  began:  "The  unexpected  and  ill-advised 
speech  of  Sir  Peregrine  Maitland,  together  with  the  servile  reply  of  the 
Assembly,  not  only  threatening  to  curtail  public  liberty  but  descending' 
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to  personal  abuse  of  myself";  and  the  meeting  was  "to  consult  .  .  . 
as  to  measures  for  declaring  the  real  sentiments  of  the  peojxle  and  for 
maintaining  the  cause  of  the  truth. ' '  The  meeting  Avas  held  at  Waterloo 
instead  of  Kingston,  October  24th,  and  Avas  very  favourable  to  Gourlay's 
views,  as  was  another  held  at  Ernest  ToA\ni,  October  26.  This  success 
induced  him  to  hold  meetings  through  the  IMidland  and  Newcastle  Dis- 
trict®, and  so  far  as  th^  circulation  of  the  Kingston  Gazette  extended, 
the  results  were  flattering:  Fredericksburg,  Adolphustown,  Hallowell, 
Sophiasburg  (Nov.  3),  Ameliasburg,  Sidney  and  Rawdon.  Cramahe  (Nov. 
7),  Haldimand  (Nov.  9),  all  protested  against  any  charge  of  sedition, 
and  most  sent  in  addresses  to  Sir  Peregrine  Maitland  deploring  that  selfish 
and  wicked  men  had  got  his  ear  and  induced  him  to  believe  that  the 
people  of  the  Province  were  seditious;  and  they  asked  him  to  dissolve 
the  existing  Parliament  and  call  another  which  would  represent  the 
people  at  large  so  that  the  enquiry  into  the  state  of  the  ProNdnce  might 
be  carried  into  effect.  (99) 

AVheu  he  got  as  far  west  as  Hamilton  Township,  immediately  above 
Haldimand,  he  met  a  severe  check.  A  meeting  of  the  inhabitants  of 
that  township  was  held  November  11  at  "the  village  of  Amherst"  (now 
the  "Court  House"  at  Cobourg) ;  about  fifty  very  respectable  people 
attended.  Gourlay  addressed  them  for  nearly  three  hours,  and  was 
replied  to  by  Charles  Fothergill.  What  purports  to  be  Fothergill's 
speech  on  the  occasion  but  "smells  of  the  lamp"  and  rescension.  was 
published  in  pamphlet  form  in  York  the  same  year. 

This  speech  is  chiefly  noticeable  from  the  attempt  to  prejudice  the 
audience  against  Gourlay  by  hinting  that  he  was  an  agitator  who  de- 
sired to  make  Upper  Canada  a  part  of  the  United  States — a  charge  that 
everyone  who  has  attempted  to  better  the  form  of  Government  in  this 
Province  has  at  some  time  had  to  meet,  from  the  time  Simcoe  charged 
Cartwright  and  Hamilton  with  being  republicans.  A  more  unfounded 
charge  than  this  against  Gourlay  was  never  made. 

A  set  of  resolutions  was  adopted  at  the  Amhei-st  meeting 
adverse  to  Gourlay;  though  he  contends  that  his  petition  was  not 
rejected  but  that  some  farmers  signed  it,  it  never  ma!de  its  way  to  the 
Governor.     This  was  beyond  question  a  bitter  drop  in  Gourlay's  cup. 

The  next  day  he  met  a  similar  reverse  at  a  meeting  of  inhabitants 
of  Hope  Township,  but  he  attributes  these  defeats  to  the  alleged  fact  that 
"towards  the  middle  of  the  Newcastle  District  few  of  the  farmers  are 
m  the  habit  of  reading."  (100)  He  does  not  seem  to  have  held  meetings 
west  of  Hope. 

November  27  an  address  was  forwarded  by  the  inhabitants  of  the 
Township  of  Cornwall  still  more  adverse  to  Gourlay,  deprecating  the 
sedition  and  discontent  in  the  garb  of  patriotism  which  had  originated 
with  "such  an  individual."  (101) 

In  the  meantime  the  Committee  of  the  Friends  of  Enquiry  had 
drawn  up  their  Petition  to  the  Lieutenant-Governor  and  waited  upon 
his  Secretary  for  an  opportunity  to  see  him.     His  Excellency  sent   for 
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them  and  askedi  what  they  wanted.  They  said  that  they  desired  to  wait 
upon  him  with  an  address  from  the  representatives  of  a  numerous  and 
respectable  body  of  His  Majesty's  loyal  subjects  in  the  Province.  He 
asked  if  they  conceived  he  would,  receive  a  Petition  from  sio  unconstitu- 
tional a  body.  They  answered  that  the  meeting  was  not  unconstitutional, 
at  least  in  Upper  Canada,  He  said  it  was,  and  that  they  had  his  answer. 
They  made  their  bow  and  retired.  Being  anxious  that  he  should  not 
take  any  hasty  step  but  have  full  time  to  consider,  they  sent  the  petition, 
October  23,  to  his  Secretary,  Major  Hillier.  An  answer  came  the  same 
day  that  His  Excellency  refused  to  receive  it  for  the  reasons  already 
given.  The  Committee  reported  the  result  forthwith,  October  24,  to 
their  Constituents.  (102) 

Parliament  implemented  the  promises  made  in  the  addresses  of  the 
two  Houses  and  passed  an  Act  introduced  by  Jonas  Jones,  58  George 
in.,  cap.  11,  forbidding  assemblies,  committees  or  other  bodies  or  per- 
sons elected'  or  otherwise  constituted  or  appointed  to  meet  under  the 
pretence  of  deliberating  upon  matters  of  public  concern  or  of  preparing 
or  presenting  petitions,  complaints,  remonstrances,  declarations  or  other 
addresses  to  the  King  or  Parliament  ' '  for  the  alteration  of  matters  estab- 
lished by  law  or  redress  of  alledged  grievances  in  Church  or  State."  This 
extraordinary  piece  of  legislation  was  of  course  aimed  solely  at  Gourlay 
and  the  movement  originated  by  him  ;  and  no  one  now  doubts  that  it 
was  a  disgrace  to  the  Governor,  his  advisers  and  Parliament — "the  mem- 
bers of  Convention  had  met  at  York  prior  to  any  law  to  prevent  the 
meeting  of  delegates;  they  had  met  in  compliance  with  the  desire  of 
many  thousands  of  their  fellow-«ubjects,  and  were  wholly  unconscious 
of  evil ;  they  were  men  of  tried  loyalty ;  they  had  held  militia  commis- 
sions during  the  Avar ;  some  had  been  wounded ;  some  had  been  taken 
prisoners  and  all  had  behaved  well."  (103) 

When  Gourlay  heard  of  the  first  reading  of  this  Act  he  exclaimed, 
"Gagg'd,  gagg'd,  by  jingo,"  and  wrote  some  doggerel.  This  much 
pleased  a  Magistrate  of  his  acquaintance,  and  remembering  that  Moliere 
used  to  read  his  comedies  to  his  old  house-keeper  to  test  their  effect  on 
the  public,  he  made  up  his  mind  that  those  words  having  pleased  the 
Magistrate  Avould  please  the  Canadian  public.  Accordingly  when  he 
wrote  the  next  Address,  December  3,  1817,  appearing  in  the  Niagara 
Spectator,  he  headed  it  "Gagg'd — Gagg'd.  by  Jingo": 

"GAGtO'D— GAGG'D,  BY  JINGO." 

"Dear,  sweet  Canada!  thou  art  gagg'd  at  last. 
A  babe  of  mighty  Wellington,  come  o'er  the  sea 
Has,  with  thy  own  foul  fingers,  gagged  thee." 

He  continues:  "Our  union  is  broken  up  and  our  boasted  right  of 
petitioning  is  now  little  better  than  an  old  song. ' '  Quoting  tJie  Act,  he 
justifies  what  had  been  done  by  himself  and  his  friends,  and  urges 
all  to  see  to  the  representatives  in  the  next  House  of  Assembly  being 
what  they  should  be ;  to  hold  meetings  to  protest  against  the  Act ;  tells 
the  people  that  the  Petition  to  the  Prince  Regent  is  on  its  way  to  him 
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and  that  it  must  have  some  effect  in  alleviating  the    evils   complained 

of.  (104) 

This  Address  had  unpleasant  results  for  the  feditor  of  the  Spectator, 
Bartimus  Ferguson.  Isaac  Swayzie,  a  member  of  the  Assembly,  swore 
to  an  information  against  him  for  a  false,  malicious  and  seditious  libel 
against  the  Governor  and  Legislature  of  the  Province ;  "William  Dickson 
was  the  Magistrate  who  issued  the  warrant.  Ferguson  was  arrested  and 
imprisoned  in  the  Niagara  gaol,  but  this  prosecution  was  dropped  and 
Ferguson  released. 

Gourlay  published  a  spirited  article  upon  this :  "  It  is  .  .  .  evi- 
dent that  persecution  and  terror  are  now  on  foot  to  deprive  the  people 
of  this  Province  of  the  inestimable  liberty  of  the  Press."  (105)  in  the 
same  issue  he  printed  an  open  letter  to  those  who  had  met  in  May  at 
St.  Catharines  as  representatives  of  the  inhabitants  of  the  townships; 
informed  them  that  they  might  still  meet  as  individuals,  and  asked  them 
to  meet  him  on  Saturday,  December  26,  at  St.  Catharines  for  a  confer- 
ence; he  also  suggests  a  meeting  of  the  Townships  of  Niagara,  Gran- 
tham and  Louth  to  consider  instructions  to  their  member.  (106)  Before 
that  day  arrived  he  was  himself  in  gaol. 

Isaac  Swayze  laid  an  information  against  him  under  the  Act  of 
1804,  44  George  III.,  c.  1,  a  Sedition  Act  occasionally  but  improperly 
called  an  Alien  Act.  Much  misunderstanding  as  t^  the  statute  and  no 
little  of  Gourlay 's  animadversions  have  their  origin  in  this  mistake. 
Some  colour  indeed  is  given  to  the  supposition  that  the  Act  was  an 
Alien  Act  from  its  history  which  can  be  read  in  the  proceedings  of  Par- 
liament now  available  through  the  valuable  publications  of  the  Ontario 
Archives. 

The  Lieutenant-Governor,  General  Peter  Hunter,  in  his  Speech 
from  the  Throne,  February  1,  1804,  recommend'ed  Parliament  **by  some 
wise  and  salutary  law  ...  to  protect  the  King's  Government 
against  aliens.''  The  Legislative  Council  in  their  answer,  February  8, 
promised  to  attend  to  framing  such  salutary  measures  as  migiht  be  calcu- 
lated to  protect  the  King's  Government  against  aliens;  and  the  next 
day  the  Legislative  Assembly  promised  "timely  precautions  against  the 
insidious  designs  of  hostile  aliens." 

The  Legislative  Council  took  action  first.  February  14,  Mr.  Baby 
moved,  seconded  by  Mr.  Duncan,  for  leave  to  bring  in  a  Bill,  "the  Alien 
Bill,"  and  did  so.  The  Bill  was  read  a  second  time  the  following  day, 
and  was  referred  to  the  Committee  of  the  Whole,  who  dealt  with  it  that 
day  and  the  23rd  and  24th  (when  we  meet  for  the  first  time,  a  change  in 
the  name  of  the  Bill,  i.e.,  "for  better  securing  the  Province  against  all 
seditions,  attempts  or  designs  to  disturb  the  tranquility  .  .  .  .  ) 
The  Bill  was  read  as  engrossed,  February  25tii,  when  it  was  recom- 
mitted and  considered  in  the  Committee  of  the  "Whole  and  also  February 
27,  when  it  was  passed  and  sent  to  the  House.  The  House  passed  it 
without  amendment,  February  29,  voting  down  an  amendment  to  limit 
its  operation  to  four  yeare.  March  9th  the  Governor  gave  his  assent 
and  the  Bill  became  law.    (See  also  Note  107.) 
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There  can  be  little  doubt  that  while  at  first  the  object  of  fear  was  the 
larg'e  number  of  American  citizens  with  republican  principles  who  were 
coming  into  the  Province,  the  Council  during  th©  passage  of  the  Bill 
were  impressed  with  the  necessity  of  protecting  the  people  against  a 
totally  different  class ;  that  is,  the  United  Irishmen  who  flocked  to  Upper 
Canada  after  the  rebellion  of  1798  and  the  succeeding  troubles  in  Ire- 
land. Most  of  these  were  sworn  enemies  to  British  rule,  none  too  firmly 
eetabiished  in  the  Province.  It  was  at  least  in  part  against  these  that 
the  Act  was  aimed — there  can  be  no  kind  of  question  that  the  Act  was 
aimed  at  British-born  subjects  as  well  as  aliens;  no  distinction  is 
made  and  no  reference  to  allegiance.  The  Act  (set  out  in  full  in  the 
note)  provides  that  the  Governor,  Lieutenant-Governor,  Administrator, 
Members  of  the  Legislative  and  Executive  Councils,  the  Judges  of  the 
King's  Bench,  and  any  person  duly  authorized  for  that  purpose,  might 
isBiue  a  warrant  to  arrest  any  person  "not  having  been  an  inhabitant 
.  .  .  of  this  Province  for  .  .  .  six  months  next  preceding  the 
date  of  such  warrant,  or  not  having  taken  the  oath  of  allegiance  to  our 
Sovereign  Lord,  the  King,  who  hath  .  .  .  endeavoured  or  hath 
.  .  .  given  just  cause  to  suspect  that  he  .  .  .  is  about  to  endea- 
vour to  alienate  the  minds  of  His  Majesty's  subjects  of  this  Province 
from  his  person  or  Government,  or  in  anywise  with  a  seditious  intent 
to  disturb  the  tranquility  thereof."  When  such  accused  person  is 
brought  before  the  person  issuing  the  warrant,  if  he  "shall  not  give  to 
the  person  .  .  .  granting  such  warrant  .  .  .  full  and  complete 
sa/tisfaction  that  his  .  .  .  words,  actions,  conduct  or  behaviour  has 
no  such  tending  or  were  not  intended  to  promote  or  encourage  disaffec- 
tion to  His  Majesty's  person  or  Government,"  an  order  is  to  be  made 
in  writing  to  the  accused  person  to  depart  the  Province  within  a  time 
named.  If  he  did  not  obey,  he  might  be  couiniittod  to  prison  "without 
bail  or  mainprize,"  unless  freed  by  the  Lieutenant-Governor,  until  he 
could  be  tried  "for  such  offence"  at  the  Assizes  or  by  Special  Commis- 
sion. If  he  should  be  convicted,  he  was  to  be  ordered  to  leave  the  Pro- 
vince, and  if  he  refused  or  should  return  without  licence  from  the 
Lieutenant-Governor,  should  "suffer  death  as  a  felon  without  benefit  of 
clergy."  It  was  further  provided  that  if  any  question  should  arise  as 
to  the  accused  having  been  an  inhabitant  of  the  Province  for  six  months 
or  having  taken  the  oath  of  allegiance,  the  proof  should  "lay"  on  him; 
and  any  action  for  anything  done  under  the  Statute  must  be  brought 
within  three  months  after  the  act  complained  of.  (107) 

Twelve  months  before,  Gourlay  had  been  warned  by  Thomas  Clark 
that  he  might  be  arrested  for  publishing  his  Addresses.  Upon  asking  him 
to  produce  the  Act  of  Parliament  authorizing  such  an  arrest,  Clark 
prodfuced  this  Act,  44  George  III.,  cap.  1.  Gourlay,  after  examining  it, 
said  triumphantly:  "^That,  sir,  is  only  applicable  to  aliens!  I  am  a 
Roman,  touch  me  if  you  dare!  I  am  a  Roman  and  will  appeal  to 
Caesar."  Clark  examined  the  Statute  with  care,  and  confessed  that  he 
had  laboured  undier  a  mistake,  and  that  the  Act  applied  only  to  aliens. 
(108),  This  seems  to  have  confirmed — if  indeed  it  needed  or  admitted 
of  confirmation — the  opinion  of  Gourlay  as  to  the  application  of  the 
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Statute,  for  which  there  is  no  shadow  of  justification  either  in  the  Act 
itself,  in  its  name  or  in  its  history;  this  seems  to  have  been  the  first  time 
the  Act  was  applied  to  a  British  subject,  though  several  Americans  had 
been  banished  under  its  provisions. 

Who  the  draftsman  was  is  not  certainly  known.  Gourlay  with  an 
unfairness  which  characterizes  all  his  references  to  Chief  Justice  Powell, 
insinuates  without  actually  charging  that  he  was  th€  cause  of  it  being 
passed:  "There  can  be  no  doubt  .  .  .  the  .  .  .  statute  was 
framed  in  the  Cabinet  of  London  and  sent  abroad  to  be  palmed  on  the 
poor  syeophantish  witlings  of  the  Province  by  some  pawkie,  well-paid 
politician,  perhaps  trebly  installed  in  power  with  a  seat  in  the  Executive 
Council,  a  seat  in  the  Legislative  Council  and  on  the  Bench.  (109)  It  is 
to  Powell  that  he  always  applies  the  expressive  adjective  "pawkie,** 
unnecetssary  to  define  to  a  Scotsman,  impossible  to  define  to  any  other. 
(110).  But  Powell  was  not  persona  grata. in  1804,  he  was  not  a  member 
of  either  Council,  and  moreover  we  have  his  private  correspondence 
^4th  Sir  Francis  Gore  about  this  very  Act  when  he  eould  have  had  no 
possible  motive  for  concealing  the  truth.  He  says:  "I  almost  persuade 
myself  that  the  English  lawyer  who  drew  the  Bill,  wrote  in  one  of  the 
clauses  *or'  for  'and'  which  makes  all  the  difference  between  a  just 
enactment  and  an  almost  absurd  tjTanny  which  ever  disgraced  a  Legisla- 
tive Act."  And  he  points  out  that  the  enactment  "subjects  Earl 
Bathurst  if  he  should  pay  a  visit  to  this  Province  and  his  Looks  should 
offend  Isaac  Sweezy  to  be  ordered  out  of  the  Province  by  the  enlightened 
Magistrate,  and  if  that  Disobedience  whicli  constitutes  the  offence  is 
found  by  a  Jury,  to  be  banished,  under  penalty  of  Death  should  he 
remain  or  return  without  the  Slightest  Enquiry  into  the^Cause  or  Justice 
of  the  worthy  Magistrate's  suspicion  that  he  was  a  Suspicious 
Character."  (Hi) 

It  is  probable  that  a  Bill  was  drawn  up  in  England  and  sent  out 
for  the  consideration  of  the  Local  Parliament;  that  that  BiU  applied 
only  to  aUens,  but  that  it  was  extended  in  passage  to  cover  the  case  of 
British  subjects  as  well. 

An  examination  of  this  most  extraordinary  piece  of  legislation  dis- 
closes that  anyone  might  at  any  time  lay  an  information  against  any 
person  British  subject  or  not,  loyal  or  not,  of  whatever  standing,  socially, 
financially,  politically,  charging  sedition  or  causing  suspicion  of  sedition ; 
that,  e.g.,  any  Legislative  Councillor  might  thereupon  issue  a  warrant  and 
bring  the  accused  before  him;  that  when  the  accused  was  so  arraigned 
he  must,  if  he  desired  to  e&tabUsh  that  the  Act  did  not  apply  to  him, 
prove  that  he  had  been  an  inhabitant  of  Upper  Canada  for  six  months 
before  the  date  of  the  warrant,  and  that  he  had  taken  the  oath  of  alle^ 
giance.  If  he  did  so  prove  by  legal  e\4dence,  be  was  free ;  but  if  for  any 
reason  he  did  not  (and  no  one  accused  could  give  evidence  on  his  own 
behalf),  he  must  then  prove  to  the  "full  and  complete  satisfaction"  of 
the  Councillor  that  his  words,  actions,  conduct  or  behaviour  were  inno- 
cent ;  if  he  did  not  succeed  he  might  be  ordered  to  quit  the  Province ;  if 
he  failed  to  do  this  he  could  be  jailed  (and  no  Court  could  bail  him), 
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tried'  for  the  offence  of  not  leaving ;  if  found  guilty  of  this  offence 
he  could  'be  banished;  if  he  did  not  leave  the  Province  or  returned 
without  a  licence,  he  could  be  hanged.  Nothing  but  the  most  urgent 
necessity  could  justify  placing  such  an  extraordinary  power  in  the  hands 
of  one  man  without  appeal  and  without  the  right  being  reserved  to  the 
sufferer  to  the  assistance  of  the  Courts.  And  nothing  could  justify  the 
setting  in  motion  of  that  law  years  after  all  necessity  for  it  had  ceased 
and  in  a  case  which  did  not  require  its  application. 

Oourlay  at  the  time  and  constantly  thereafter  charged  William 
Dickson,  the  "jumble-brain,"  with  being  the  instigator  and  author  of 
the  prosecution;  and  no  denial  has  ever  been  made.  Swayzie  he  treats 
with  the  most  perfect  contempt,  calls  him  a  spy,  a  horse-thief,  a  perjurer, 
and  so  dismisses  him  from  consideration.  (112) 


CBL^TER  IV. 

Final  Prosecution  and  Banislunent. 

He  was  arrested  and  immediately  (December  21,  1818)  brought  be- 
fore Dickson  and  William  Claus,  another  Legislative  Councillor,  Dickson 
presiding;  there  were  present  other  magistrates  and  others.  Dickson 
asked  him  if  his  name  was  Robert  Gourlay?  Did  he  know  Mr.  Cobbett? 
Did  he  know  Mr.  Hunt?  Was  he  at  the  Spa  Fields  metting?  Was  he 
ever  in  Ireland  ?  Was  he  lately  in  the  Lower  Province  ?  Was  he  lately 
in  the  United  States?  Was  it  he  who  wrote  the  article  in  the  Spectator 
headed  "Gagg'd,  Gagg'd,  by  Jingo"?  and  received  an  affirmative  an- 
swer to  each  question.  He  thereupon  announced  his  opinion  that  Gourlay 
was  a  man  of  desperate  fortune,  and  would  stick  at  nothing  to  raise 
insurrection  in  the  Province.  In  this  he  was  supported  by  Thomas  Clark 
and  William  Claus,  Legislative  Councillors.  Mr.  Alexander  McDonel 
(brother-in-law  of  President  Smith),  and  Dr.  Muirhead.  The  Act  was 
read  and  Gourlay  insisted  that  it  did  not  apply  to  him,  a  natural-horn 
British  subject.  He  said,  moreover,  he  had  been  an  inhabitant  of  the 
Province  for  eighteen  months,  and  that  he  had  taken  the  oath  of  alleg- 
iance. Dickson  said  he  had  not  done  so  in  Upper  Canada,  and  Gourlay 
did  not  pretend  he  had.  It  seems  to  have  been  the  opinion  at  the  time 
in  administrative  and  legal  circles  that  the  oath  of  allegiance  contem- 
plated by  the  Act  was  an  oath  taken  after  arrival  in  the  Province.  Per- 
haps this  interpretation  was  to  a  certain  extent  based  upon  the  provision 
of  the  Act  already  mentioned,  30  George  HI.,  cap.  27,  but  it  is  doubtful 
W'hether  this  construction  would  now  be  placed  upon  the  Act.  In  that 
view  there  can  be  no  doubt  that  Gourlay  was  amenable  to  the  Act ;  and 
indeed  his  main  contention  to  the  end  of  his  life  was  that  the  Statute 
did  not  apply  to  a  native-born  subject. 

He  must  then  give  to  Dickson  and  Claus  "full  and  complete  satis- 
faction that  his  words  .  ;  .  were  not  intended  to  promote  or 
encourage  disaffection  te  His  Majesty's  .  .  .  Government."  It  is 
probable  that  an  angel  from  heaven  could  not  have  proved  this  before 
that  tribunal,  but  could  Gourlay  have  proved  it  before  any  tribunal? 
"Gagg'd,  gagg'd,  by  Jingo!;  our  boasted  right  of  petitioning  is  now 
little  better  than  an  old  song  .  .  .  this  law  .  .  .  giveis  some  plea 
for  sedition  .  .  .  those  fine  resolutions  so  fondly  treasured  up  by 
Sir  Peregrine  Maitland"  who  "came  out  full  charged  with  prejudices 
against  the  people.  .  .  .  From  the  Governor's  speech  we  may  infer 
that  both  Houses  of  Assembly  have  surrendered  their  contested  privilege 
to  the  Crown.  Sir  Peregrine  would  have  done  a  mighty  deal  of  good  by 
initiation,  had  the  public  mind  been  tranquil.  .  .  .  The  Commons  of 
this  country  if  they  had  common  sense  and  firmness  need  not  truckle 
in  any  way  to  power,"  urging  petition  to  the  Prince  Regent  as  the 
only  way  to  safety,  etc.,  etc.     Is  not  all  this   plainly   encouraging   dis- 


44  ONTARIO   HISTORICAL   SOCIETY. 

atiPection  to  the  Government,  harmless  though  it  may  have  been, 
wholly  proper  andi  even  laudable  according  to  our  modern  notions  as 
it  is? 

After  having  been  remanded  for  an  hour  to  the  gaol,  Gourlay  wa« 
brought  again  before  the  Councillors  and  received  a  formal  written 
order  to  leave  the  Province  on  or  before  January  1st,  1819,  a  ten  days' 
respite.  He  refused;  he  had  made  arrangements  to  enter  busing  in 
Upper  Canada  as  a  Land  Agent,  and  it  would  be  ruinous  for  him  to 
leave;  besides,  "Civis  Britannicus  fuit,"  and  he  stood  on  his  view  of 
the  law. 

On  the  4th  of  January,  a  warrant  for  arrest  was  issued  by  Dickson 
and  Claus,  and  he  was  again  thrown  into  Niagara  gaol. 

He  thereupon  applied  for  a  writ  of  Habeas  Corpus,  engaging  a 
lawyer  to  prepare  the  papers,  but  not  taking  any  advice  as  to  his  rights, 
which  he  believed  then  and  at  all  times  he  knew  without  assistance  from 
any  source.  A  petition  was  drawn  up  in  proper  form,  presented  by  the 
attorney  to  the  Chief  Justice,  who  ordered  the  issue  of  a  writ  accord- 
ingly, January  20,  1819.  The  sheriff  obeyed  the  writ,  took  Gourlay  by 
land  around  the  head  of  the  lake  to  York  before  the  Chief  Justice,  Feb- 
ruary 8.  The  Chief  Justice  asked  Gourlay:  ''Have  you  brought  any 
person  with  you?"  meaning,  of  course,  ''Have  you  any  counsel?"  though 
Gourlay  says  he  does  not  know  the  object  of  the  question.  The  material 
upon  w'hich  the  application  was  founded  is  still  extant:  an  affidavit  of 
Peter  Hamilton  and  one  of  Robert  Hamilton  that  Gourlay  was  under- 
stood to  be  a  native-bom  subject,  the  former  knowing  his  connections 
in  Britain,  and  the  latter  adding  that  he  had  been  domiciliated  in  Niag- 
ara District  for  nine  months.  Then  Gourlay 's  own  affidavits  that  he  had 
"taken  the  oath  of  allegiance  to  our  Lord  the  present  King,  and  that 
he  hath  been  an  inhabitant  of  the  Province  of  Upper  Canada  now  more 
than  a  year."  No  argument  was  advanced  in  support  of  the  application 
and  the  Chief  Justice  endorsed  the  writ,  "The  within-named  Robert 
Gourlay  being  brought  before  me  at  my  Chambers  at  York  required  to 
be  admitted'  to  bail  as  not  being  a  person  subject  to  the  provisions  of 
the  Act  of  His  Majesty,  Chapter  1st :  and  the  warrant  of  committment 
appearing  to  be  regular  according  to  the  provisions  of  the  Act,  which 
does  not  authorize  bail  or  mainprize,  the  said  Robert  Gourlay  is  hereby 
remanded  to  the  custody,  etc.,  etc."  Under  this,  Gourlay  was  taken  by 
the  sheriff  to  Niagara  and  there  placed  in  the  gaol,  travelling  the  same 
weary  road  round  the  head  of  the  lake. 

There  are  two  grounds  of  complaint  alleged  by  Gourlay  at  the  time 
against  Powell  in  this  proceeding,  first,  "he  could  as  well  have  expressed 
his  opinion  to  my  attorney  .  .  .  before  he  granted  the  writ  of  Habeas 
Corpus  as  to  myself  after  being  obliged  to  travel  ninety  miles  to  hear 
the  award. ' '  Had  the  Chief  Justice  expressed  his  opinion  before  grant- 
ing the  writ,  it  would  have  been  grossly  improper  and  a  righteous 
ground  of  complaint.  It  was  his  plain  duty  which  he  understood  as  well 
as  any  Judge  on  the  Bench,  to  hear  qjl  that  could  be  said  in  favour  of 
the  discharge  of  the  prisoner.     Had  he  done  as  Gourlay  suggests,  it  is 
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quite  certain  that  not  only  would  Gourlay  not  have  stayed  his  applica- 
tion, but  he  would  most  strenuously  have  protested  against  such  a  pre- 
judging of  his  case. 

Then  it  is  said  that  the  Judge  said  that  Grourlay  "required  to  be 
admitted  to  bail, ' '  which  he  says  he  did  not.  This  complaint  arises  from 
a  misunderstanding  of  the  law.  The  Imperial  Act  of  1816,  56  George 
in.,  cap.  100,  was  not  in  force  in  Upper  Canada  (US)  and  all  the  law 
was  to  be  found  in  the  original  Habeas  Corpus  Act  of  19  Charles  II., 
cap.  2.  Under  that  Act  every  application  to  Court  under  a  Writ  of 
Habeas  Corpus  was  an  application  to  be  admitted  to  bail. 

Later  Gourlay  makes  another  and  a  graver  charge  against  the  Chief 
Justice,  namely,  that  he  violated  the  law  in  refusing  his  discharge. 
Dent  says  (Story  of  the  Upper  Canadian  Rebellion,  Vol.  1,  p.  29),  "there 
could  hardly  have  been  a  clearer  case."  Kingsford,  History  of  Canada, 
Vol.  9,  p.  233,  after  paying  a  tribute  to  Powell's  knowledge  of  law, 
"Powell  was  an  unusually  good  and  sound  lawyer,"  adds:  "On  this 
occasion  he  permitted  himself  to  countenance  a  wrong  which  must  ever 
bring  discredit  on  his  good  name.  The  highest  authorities  in  England 
pronounced  his  proceeding  to  be  illegal.  Sir  A.  Piggott  subsequently 
declared  that  it  was  his  duty  to  have  released  G^Durlay  from  imprison- 
ment. ...  He  refused  all  justice,  not  by  reference  to  any  principle, 
not  by  one  of  the  enunciations  of  law  which  make  law  the  highest  of 
sciences  and  the  first  of  blessings  in  securing  us  liberty  and  prosperity, 
but  on  the  miserable  technical  plea,  worthy  of  the  most  tricky  attorney, 
that  the  warrant  of  commitment  was  regular  and  that  the  Act  did  not 
authorize  bail. ' '  This  last  rhetori<?al  saying  is  based  upon  a  fundamental 
and  inexcusable  mistake  as  to  the  duty  and  power  of  a  Judge.  A  Judge 
does  not  make  the  law — that  is  for  the  Legislature,  and  a  Judge  must 
take  it  as  he  finds  it.  He  cannot  arrogate  power  which  is  denied  him 
by  the  Legislature,  but  must  in  his  office  do  what  the  Legislature  directs 
by  its  words  and  must  loyally  obey  the  same  as  any  other  citizen.  A  Judge 
who  acts  otherwise,  not  only  may  but  should  be  removed.  Where  the 
Act  forbade  bail  or  mainprize.  it  was  no  more  possible  for  the  Chief 
Justice  to  admit  to  bail  than  it  was  for  the  Sheriff. 

But  it  is  said  that  he  should  have  discharged  the  prisoner  and  that 
the  highest  English  authorities  including  Sir  Arthur  "Piggott"  said  so. 

The  only  authority  for  this  statement  is  Gourlay  himself.  He  says 
in  January,  1820:  "In  the  meantime  (i.e..  after  his  recommitment  to 
Niagara  gaol  and  his  trial),  I  wrote  off  to  various  quarters  for  legal 
advice.  From  Montreal,  from  Edinburgh,  from  London,  the  replies  of 
most  respectable  lawyers  were  uniform,  that  my  imprisonment  was 
illegal,  and  the  late  Sir  Arthur  Piggott  declared  that  not  only  should 
the  Chief  Justice  of  Upper  Canada  have  granted  my  liberty  applied  for 
by  writ  of  Habeas  Corpus,  but  that  a  good  action  lay  against  the 
Magistrates."  (114) 

No  lawyer  of  any  standing  would  give  a  legal  opinion  intended  to 
be  acted  upon,  under  the  circumstances,  except  in  writing;  there  is  no 
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such  opinion  set  out  or  definitely  referred  to  in  all  Gonrlay's  voluminous 
effusions.  There  is  nothing  to  show  whether  the  lawyers  had  the  Statute 
before  them  or  knew  anything  about  it — purely  local  Act  as  it  was — or 
whether  they  had  even  the  papers  which  were  before  the  Chief  Justice. 
The  facts  are  stated  in  a  publication  of  Gourlay's,  twenty -five  years 
later,  from  which  it  appears  that  when  in  gaol  he,  March  24  and  April 
27,  1819,  wrote  to  his  wife  to  consult  British  lawyers,  and  that  she  told 
him  she  had  consulted  Mr.  Cranstoun  (afterwards  Lord  Corehouse)  and 
Sir  Arthur  "  Piggott, "  both  of  whom  gave  their  opinion  that  his  imprison- 
ment was  illegal,  (US)  This  is  not  quite  the  way  to  obtain  a  reliable 
legal  opinion.  There  is  no  other  record  as  to  the  Montreal  lawyer  unless 
it  be  that  inentioned  as  to  the  happenings  in  January,  1820.  "Six  weeks 
after  trial  it  was  pointed  out  to  me  by  a  gentleman  of  Montreal  on  my  way 
home  .  .  .  for  the  first  time  that  .  .  .  the  word  offence  used  in  the  Statute 
could  ...  be  applied  ...  to  the  mere  refusal  to  obey.  "(116) 
If  Gourlay  had  anything  in  the  way  of  a  considered  opinion,  it  is  incon- 
ceivable that  with  his  mania  for  recording,  he  would  not  have  recorded 
it  as  he  did  that  of  an  eminent  London  counsel  to  whom  all  the  proceed- 
ings'. Statute,  etc.,  were  submitted  by  him  to  advise  on  a  petition. 

Mr.  Adam,  of  Lincoln's  Inn,  in  his  written  opinion,  February  24, 
1821,  comes  to  the  conclusion  that  Mr.  Gourlay  was  answerable  to  the 
Act,  that  the  burd^en  was  cast  upon  him  of  proving  that  he  was  not  and 
that  he  neither  did  so  nor  offered  to  do  so  before  the  Councillors.  This 
opinion  Gourlay  answers,  not  by  asserting  or  producing  opinions  to  the 
contrary,  but  by  violently  asserting  "It  was  not  necessary  for  me  to 
take  the  oath  of  allegiance  at  all.  ...  I  never  thought  anything 
more  was  required  for  procuring  my  enlargement  but  the  fact  that  I 
was  a  native-born  British  subject.  .  .  .  Chief  Justice  Powell  never 
pretended  ignorance  of  it,  and  upon  the  knowledge  of  this  alone  he  was 
bound  to  set  me  free."  (H^)  if  it  was  on  any  proposition  like  this  that 
the  alleged  opinions  of  British  and  Montreal  lawyers  were  founded,  they 
•were  worthless.  And  even  if  Sir  Arthur  Pigott  did  give  such  an  opinion 
(and  it  is  to  be  noticed  that  Gourlay  did  not  know  him  well  enough  to 
spell  hisi  name  properly)  there  does  not  seem  to  be  any  reason  for 
accepting  the  view  of  an  English  equity  lawyer  who  had  left  the  com- 
mon law  bar  twenty-five  years  before,  of  the  interpretation  of  a  local 
and  quasi-criminal  Statute,  rather  than  that  of  one  equally  well  educated, 
trained  at  the  same  bar,  of  at  least  equal  ability,  with  a  perfect  knowl- 
edge of  our  Statutes  and  many  years'  experience  in  criminal  law.  Even 
a  superficial  examination  of  the  material  will  show  that  Powell  was 
right  in  every  respect  even  if  he  could  have  gone  into  the  facts ;  there 
was  no  doubt  of  the  power  of  the  Councillors  Dickson  and  Claus  to 
make  that  kind  of  an  order;  the  order  was  regular  in  every  respect, 
and  the  only  way  Gourlay  could  avoid  the  order  was  to  prove  that  the  Act 
did  not  apply  to  him.  The  Statute  placing  the  onus  upon  him,  he  must 
prove:  (1)  tbat  he  was  an  inhabitant  of  Upper  Canada,  and  (2)  that 
he  had  taken  the  oath  of  allegiance  before  the  issue  of  the  warrant. 
The  first  may  perhaps  be  taken  a«  proved  by  the  affidavits;  the  second 
ifi  not,  and  that  Mr.  Adam  draws  attention  to  in  his  opinion,  and  adds: 
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"Indeed  I  had  collected  from  page  6  (of  a  petition  drawn  up  by  Gour- 
lay's  solicitor)  that  he  had  not  taken  the  oath  of  allegiance  before  his 
commitment."  To  this  Gourlay's  only  reply  if::  "Mr.  Adam  rests  im- 
portajice  on  my  not  having  t^ken  the  oath  of  allegiance  as  prescribed 
by  the  Act  when  it  was  not  necessary  to  take  the  oath  of  allegiance  at 
all."  (117)  It  may  be  asserted  with  the  utmost  confidence  that  there  is 
not  a  Judge  in  the  British  possessions  who  would  have  done  other  than 
Powell  did — if  he  did  he  would  be  doing  wrong. 

In  the  meantime  the  "Gagg'd,  gagg'd,  by  Jingo"  letter  of  Decem- 
ber 3.  1818,  had  drawn  down  the  Avrath  of  Captain  James  Fitz  Gibbon 
(the  hero  of  Beaver  Dams),  who  in  a  letter  of  December  8,  addressed 
to  the  militia  of  Upper  Canada,  repelled  the  calumnies  of  Mr.  Gourlay 
as  to  the  alleged  "scandal  against  the  Province  hitherto  reported  by 
military  men."  Gourlay.  January  5,  wrote  a  spirited  counter-article 
reasserting  the  truth  of  his  charges.  Fitz  Gibbon  returned  to  the  fray 
January  5  and  January  13,  and  Gourlay  wouud  up  the  debate  February 
2,  disdaining  to  keep  up  * '  low  personal  bickerings  ...  at  this  awful 
period."  Another  correspondent,  "Verax,"  wrote  in  the  Upper  Canada 
Gazette,  February  25,  a  letter  referring  to  Gourlay's  last.,  and  suggest- 
ing that  he  did  not  continue  his  controversy  because  Fitz  Gibbon  had 
trufh  and  evidence  on  his  side;  and  so  this  wretched  squabble  ended. (H^) 

The  Grand  Jury  at  the  Quarter  Sessions  of  Niagara,  January  14th, 
in  their  presentment  to  the  magistrates,  stat^  that  they  felt  hurt  that 
a  report  had  been  circulated  against  the  loyalty  of  the  Prf)\'ince  and  of 
that  District  particularly;  they  reprobated  and  disapproved  "of  the 
proceedings  whi<!h  have  taken  place  to  give  rise  to  such  suspicions." 
Gourlay,  January  20,  wrote  the  Spectator  from  gaol  that  readers  of  the 
Spectator  knew  well  that  what  the  Grand  Jury  were  assailing  was  the 
proceedings  of  the  Friends  of  Enquiry  and  that  the  presentment  was 
intended  to  bolster  up  Sir  Peregrine  Maitland  and  the  House  of  Assem- 
bly; he  protested  that  "sedition"  was  mentioned  for  the  first  time  in 
Clark's  placard,  and  that  the  second  alarm  arose  from  his  two  prosecu- 
tions for  seditious  libel.  The  editor  did  not  insert  this  at  once,  but 
informed,  Gourlay  that  what  tJie  Grand  Jury  reprobated  was  the  pro- 
ceedings in  Pariiament  and  Gourlay's  arrest;  and  then  Gourlay  wrote 
a  letter,  January  26.  containing  that  statement  and  had  the  two  letters 
published  together. 

Upon  the  presentment  being  made  to  the  Magistrates,  they  drew  up 
themselves  an  Address  to  the  Lieutenant-Governor  and  transmitted  it 
along  with  a  copy  of  the  presentment.  This  address  inter  alia  lamented 
that  "this  loyal  District  has  been  calumniated;  and  from  the  wicked  and 
insidious  diffusion  of  the  writings  of  a  very  few  discontented,  virulent 
and  malignant  characters,  it  is  presumed  that  this  district  is  the  concen- 
tration of  folly  and  the  focus  of  sedition  and  disloyalty.  .  .  .  We 
trust  that  the  arm  of  tlie  law  has  vigour  to  reach  and  wisdom  to  punish 
such,"  etc.,  etc.  This  was  signed  by  twenty-five  magistrates,  the  sheriff, 
one  member  of  the  House  (Isaac  Swayzie).  four  Captains  and  many  other 
gentlemen  of  standing.     A    gracious    answer    was    vouchsafed    by    the 


48  ONTARIO   HISTORICAL   SOCIETY. 

Goveraor.  Then  came  an  Address  from  the  inhabitants  of  Queenston, 
equally  strong  and  along  the  same  lines,  "aware  how  much  disquiet  has 
been  oecasioned  by  the  too  unguarded  Avritings  and  publications  of  an 
individual,"  and  confident  that  the  constitution  was  ''sufficient  .  . 
to  repel  the  mischievous  and  unlawful  attempts  of  designing  men,  and 
keep  firm  in  his  seat  of  authority  the  Representative  of  His  Majesty." 

Gourlay  published  a  letter  to  many  of  the  signatories^ — Thomas 
Dickson,  the  supposed  draftsman,  he  reminded  that  the  very  first  of 
his  writings  which  breathed  a  political  opinion  in  Upper  Canada  he 
had  entrusted  to  Diekson's  hands  with  discretionary  power  to  publish 
it,  and  that  he  had  published  it.  To  Hepburn  he  said :  "And  you  were  the 
carrier  of  the  Queenston  Address !  And  you  were  invited  to  the  Gover- 
nor's table  for  carrying  the  Address!  And  the  Address  obtained  for 
you  a  seat  next  her  Ladyship!"  He  reminded  him  that  but  eleven 
months  before,  he  (Hepburn)  had  lent  his  signature  to  prove  that 
Thomas  Dickson  had  subscribed  a  dollar  to  the  cause  of  Enquiry.  Some 
others  he  reminded  that  they  had  met  him  in  -St  .Catharines  during  the 
past  summer  and  highly  extolled  his  conduct,  and  then  and  there 
directed  to  be  published  the  writings  for  which  he  was  tried  twice  at 
the  Assizes;  and  in  righteous  indignation  asks:  "For  what  reason 
.  .  .  should  you  now  join  in  the  host  of  my  enemies,  work  up  preju- 
dice against  me  in  the  public  mind,  prejudice  my  case  and  blast  every 
hope  of  an  impartial  trial?  .  .  .  Fie  upon  you!  Such  conduct  is 
mean  and  infamous;  it  is  unjust,  ungenerous  and  inhuman."  This  is 
one  of  the  letters  which  show  the  persecuted  man  at  his  best.  John 
Clark,  one  of  the  alleged  signatories  to  the  Queenston  Address,  wrote 
saying  he  did  not  sign,  and  Dr.  Lafferty  publicly  apologized  to  Gourlay 
and  the  inhabitants  of  the  Township  of  Stamford  for  having  signed  the 
Address,  admitted  that  he  deserved  their  contempt  for  doing  so,  and 
begged  forgiveness,  "as  the  Apostle  Peter  wept  in  bitterness  for  having 
thrice  denied  his  Saviour,  and  received  pardon."  These  must  have 
been  some  little  consolation  for  the  much-tried  Gourlay,  apparently  de- 
serted by  all,  kinsfolk,  friends,  co-workers  and  acquaintanees. 

For  a  time  his  imprisonment  does  not  seem  to  have  been  harmful 
to  his  health.  He  gave  the  whole  of  the  public  money  allowed  for  his 
maintenance  (nearly  a  dollar  a  week)  to  the  gaoler,  to  ensure  civility  and 
cleanliness,  and  for  a  time  all  went  reasonably  well.  (119)  Gourlay  con- 
tinued his  communications  to  the  press ;  May  22  he  wrote  to.  the  Spec- 
tator deploring  the  desertion  of  Magistrates  and  others  from  the  popular 
cause,  and  enclosing  an  Address,  the  fourth,  to  the  Resident  Land 
Owners  of  Upper  Canada,  of  date  May  20,  and  written  in  view  of  the 
meeting  of  the  House  then  imminent. 

After  referring  to  his  former  addresses,  he  attacked  some  of  the 
Representatives  who  "belieing  every  preconceived  notion  of  character 
and  conduct,  showed  themselves  in  brutal  opposition  to  the  quiet  and 
peaceful  exercise  of  constitutional  right  .  .  .  made  party  against 
the  cause  of  truth  and  liberty."  "Gentlemen,"  he  continued,  "you  can 
no  longer  boast  of  freedom ;  you  are  in  fact  at  this  moment  slaves."    He 
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instanced  his 'own  case,  and  asked:  "Was  it  to  be  enslaved  that  you 
came  from  the  States  of  America,  from  Britain  and  from  Germany? 
to  sow  the  seeds  of  despotism  that  yo;i  lifted  the  axe  to  clear 
away  these  woods?"  "In  prosperity,  in  adversity,  I  have  through  life 
been  uniformly  the  same ;  enthusiastic  and  sincere  in  every  public 
undertaking;  often  imprudent;  sometimes  foolish;  but  never  for  a 
moment  have  I  harboured  criminal  design."  He  hopes  against  hope 
that  Parliament  may  do  some  good,  ridicules  the  suggestion  that  Upper 
Canada  has  the  same  Constitution  as  the  Mother  Country,  and  winds 
up  by  promising  to  continue  the  subject.  (120) 

In  January,  James  Durand,  a  Member  of  the  Legislature,  had 
written  the  Spectator  defending  himself  against  an  attack  by  Gourlay. 
The  prisoner,  now  at  leisure,  June  1,  answers,  calls  Durand  to  task  and 
lashes  him  for  his  vote  fo^*  the  Bill  forbidding  Conventions.  After  com- 
paring the  Convention  movement  thus  forbidden  with  similar  move- 
ments in  England,  he  concludes:  "Look  at  that,  you  gagging  bill 
apologist!  Look  at  that,  everj^  Spoiler  of  his  Country's  liberty!  Look 
at  that,  everj'  betrayer  of  his  'saered  trust!'  Look  at  that,  you  prater 
about  'piety'  and  the  'insignia  of  honour!'  Look  at  that,  you  lick- 
spittle, and  off  to  Sir  Peregrine  Maitland.  Off,  off,  you  Spartan  dog — 
off  to  Little  York  and  make  clean  the  Parliamentary  journals  by  gob- 
bling up  your  vomit."  (121) 

The  Address  of  May  20  attracted  the  attention  of  Captain  C.  Stuart, 
a  resident  landowner  near  Amherstburg;  he  had  formerly  been  in  the 
East  India  Company's  service,  and  was  then  studying  Di^nnity.  In  his 
letter  he  combats  the  proposition  that  Canadians  were  slaves;  points 
out  that  Gourlay 's  imprisonment  (which  he  lamented)  was  in  the  regu- 
lar and  legal  (though  extraordinarj)  course  of  the  laws;  thinks  that 
Canadians  need  not  blush  in  a  comparison  with  Americans;  as  a  land- 
Owner  sees  no  reason  for  a  Commission  or  Petition  to  the  Prince  Regent, 
and  concludes  a  courteous  letter  by  asserting  that  he  has  no  object  but 
the  publie  good. 

July  5  Gourlay  answers  in  a  somewhat  rambling  letter,  reasserts 
the  illegality  of  his  imprisonment  and  the  "disgusting  truth"  that  Can- 
adians are  not  as  free  as  Americans,  defends  his  language  concerning 
Maitland  by  quoting  that  of  Christ  concerning  Herod — in  which  "Herod 
is  likened  to  a  brute,  noted  for  being  cruel,  cunning  and  thievish,  a 
brute  which  prowls  about  under  the  cloud  of  night.  .  .  .  How  ad- 
mirably does  the  similitude  apply  to  the  general  dispositions  and  habits 
of  Provincial  Governors,  who  in  all  ages  have  proved  the  most  deceitful, 
cruel  and  rapacious  tyrants!"  He  proceeds  to  insult  Stuart  by  saying, 
"Mr.  C.  Stuart  resembles  so  strongly  the  second  James  that  I  cannot 
help  thinking  him  the  lineal  descendant";  and  closes  with  invective 
against  him  which  can  scarcely  be  said  to  have  been  called  for  by  any- 
thing Stuart  had  wTitten.  (122) 

But  more  important  matters  demanded  his  attention.  The  House 
met  June  7,  and    on   that   day  he   wrote  an  open  letter  to  the  Members 
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of  Parliament,  publisihed  in  the  Niagara  Spectator,  June  10.  He  began 
by  saying :  "  It  is  a  lamentable  f aet  that  men  will  sometimes  continue  to 
hate  those  whom  they  have  injured,  for  no  other  reason  but  because 
they  themselves  have  already  done  so  much  wrong."  With  this  inaus- 
picious beginning,  he  addresses  the  representatives  at  great  length  and 
with  much  generality.  He  "condescends  to  particulars";  e.g.,  he 
sketches  out  an  entirely  new  ischeme  of  taxation,  advocates  good  roads, 
St.  Lawrence  navigation,  and  gives  a  plan  of  immigration  from  Britain. 
June  14,  he  -writes  another  open  letter  to  the  Representatives,  going  into 
immigration,  a  Convention  Commission,  taxation,  the  funding  system, 
St.  Lawrence  navigation,  his  account  of  the  first  settlement,  etc.  A  con- 
tinuation of  this  letter,  June  17,  goes  into  taxation,  immigration,  St. 
Lawrence  navigation,  etc.  (123) 

In  the  Niagara  Spectator  of  June  10  had  appeared  a  report  of  part 
of  the  Lieutenant-Governor's  Speech  from  the  Throne,  and  of  the  reply 
of  th-i  two  Houses  of  Parliament.  Maitland  had  said  that  while  the 
Prince  Regent  had  authorized  the  Governors  of  both  Canadas  to  bestow 
land  on  certain  of  the  Provincial  navy  and  of  the  militia  who  had  served 
during  the  war,  he  did  not  consider  himself  justified  in  extending  this 
mark  of  approbation  to  any  of  those  who  had  composed  the  late  Con- 
vention of  Delegates.  This  extraordinary  and  wrong-headed  piece  of 
arbitrary  despotism,  the  Council  felt  the  propriety  of,  and  the  Assembly 
offered  His  Excellency  their  mos*  humble  and  hearty  thanks  for  his 
gracious  speech,  and  lamented  "that  any  portion  of  His  Majesty's  sub- 
jects should  have  forfeited  their  cjaims  on  the  bounty  of  the  Govern- 
ment." This  unjust  punishment  of  men  who  had  been  guilty  of  no 
wrong-doing  and  whose  motives  were  unimpeachable,  exasperated  Gour- 
lay.  He  took  time  to  consider,  and  at  length,  June  28,  wrote  a  letter  to 
the  Spectator,  flaying  the  Representatives,  the  sycophants  around  the 
Governor,  the  Duke  of  Richmond,  who  might  "chuckle  with  the  thought 
that  the  tenants  and  labours  of  his  estate  now  at  nurse  may  now  be  held 
,  .  .  perhaps  till  he  has  made  a  fortune  out  of  the  taxes  of  Canada, 
so  as  to  keep  him  at  ease  though  he  should  go  home  and  find  them  all 
ruined  and  starved";  "the  treachery  of  the  Commons,"  "poor  crea- 
tures, poor  Peregrine,"  "a  thing  called  Excellency,  a  British  iGeneral, 
forgets  the  laws  of  honour,  of  prudence,  feeling,  justice;  his  deeds  say 
Britons  are  but  slaves;  and  slaves  he  finds  to  justify  his  deeds."  "Bona- 
parte .  .  .  gave  himself  to  British  honour,  and  now  he  pines  in 
prison,  a  scandal  to  the  British  name.  Aye,  just  as  I,  a  lesser  victim 
pine";  and  he  calls  upon  the  Militia  "to  refusie  to  receive  land  till  they 
receive  it  without  fee  and  without  distinction." 

July  5,  the  House  voted  this  "a  scandalous,  malicious  and  traitorous 
libel,"  and  requested  the  Lieutenant-Governor  to  cause  the  authors, 
printers  and  publishers  to  be  prosecuted  by  the  Attorney-General.  His 
Excellency  complied  with  the  request.  Bartimus  Ferguson,  the  Editor 
and  Publisher  of  the  Niagara  Spectator,  was  at  the  time  on  Talbot  Road, 
a  hundred  miles  away  from  Niagara.  He  had  been  assured  in  the  pre- 
ceding December  that  he  would  not  thereafteT  be  blamed  for  publica- 
tions,  xyrovided  he  kept  the  manuscript  bearing  the    signature    of    the 
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author.    Notwithstanding  this  assurance  (which  by  the  way,  no  one  had 
l«gal  power  to  give),  he  was  arrested  at  his    home    in   Niagara,  taken 
from  his  bed  in  the  middle  of  the  night,  July  13,  by  the  Sheriff,  Thomas 
Merritt,  under  a  Avaxrant  issued  against  him  on  two  criminal  informa- 
tions at  the  instance  of  the  Attorney-General.    He  was  at  once  taken  to 
the-  gaol  and  kept  till  morning,  when  the  Sheriff  took  him  by  water  to 
York.     He  was  brought  before  the  full  bench  of  three  Judges.     At  his 
own  request  he  was  remanded  to  the  gaol  at  York  till  the  following  day, 
to  give  him  an  opportunity  of  considering  the  charges  against  him.   He 
procured  copies  of  the  two  informations  filed  against  him,  and  next  day 
was  again  brought  before  the  Court.     He  pleaded  not  guilty    and    Avas 
remanded  for  trial  at  Niagara.    Ferguson  says  that  Merritt 's  treatment 
of  him  was    beastly  in   the     extreme;    having    been     ordered    to    take 
his  prisoner  back  to  Niagara  where  he  could  find  bail,  he  remained  at 
York  two  or  three  days  rioting  and  gambling,  Ferguson  being  in  York 
gaol  and  his  business  niiiglected  at  home.    He  complains  also  of  ill-treat- 
ment on  the  way  home  (he  was  brought  by  land  and  exposed  to  xievr  as 
a  malefactor,  says  Gourlay),  and  charges  that  this  conduct  of  the  Sheriff 
was  due  to  his  being  reprimanded  by  the  Attorney-General  for  allowing 
Gourlay  writing  material,  which  conduct  of  the  Attorney-General  caused 
the  Sheriff  to  fear  the  loss  of  his  position.    That  there  was  much  ground 
for  such  fear  became  manifest  a  little  later.    Ferguson  also  charged  that 
the  Sheriff  read  the  manuscript  of  the  article  for  which  he  took  him  to 
York  before  it  left  the  gaol,  and  also  of  a  subsequent  article  for  which  he 
was  being  prosecuted.  (124)  Ferguson  was  at  length  brought  back  to  Niag- 
ara, he  procured  bail,  and  was  released  for  the  time.     Gourlay   begged 
him  to  have  his  case  traversed  over  to  the  August  Assizes,  and  let  him 
(Gourlay)  have  an  opportunity  of  defending  his    own    writing,  but  in 
vain.      He  then  entreated  his  laAvyer  to  defend  his  client  on  the    argu- 
ment used  by  Erskine  in  the  case  of  Cuthell,  but  in  vain.  (125)     They 
were  sanguine  of  success,  and  perhaps  ambitious  of  appearing  as  cham- 
pions of  the  Press ;  but  Ferguson  was  convicted,  August  19,  (126)  and  im- 
mediately committed  to  prison.    Ferguson,  the  ensuing  term,  November  8, 
was  brought  before  the  Court  at  York  and  sentenced  to  pay  a  fine  of 
£50  ($200)   and  to  be  imprisoned  in  the    common    gaol  at  Niagara    for 
eighteen  months — in  the  first  of  these  months   he  was    to  stand  in    the 
public  pillory  beteen  the  bourse  of  10  a.  m.  and  2  p.  in. — at  the  expira- 
tion of  the  time  he  was  to  give  bonds  for  good  behaviour  for  se\'en  years, 
and  to  be  imprisoned  until  the  fine  Avas  paid  and  security  given.    Some 
of  this  scandalous  sentence  was  remitted  on  Ferguson  making  a  humble 
submission.  (127) 

Returning  to  Gourlay — after  he  had  been  confined  for  two  months, 
his  health  began  to  suffer,  and  he  was  alloAved  to  walk  along  the  pas- 
sages and  sit  at  the  door.  This  continued  for  some  four  months  or  so, 
when  he  Avrote  the  letter  of  June  28.  The  publication  of  this  apparently 
caused  the  Sheriff  to  be  reprimanded  or  warned ;  at  all  events,  Gourlay 
was  again  confined  to  his  cell,  and  was  not  alloAved  to  converse  with  his 
friends  except  through  a  hole  in  the  door,  with  the  gaoler  or  under-sheriff 
watching.    The  Quarter  Sessions,  which  should  have  taken  cognizance  of 
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this  barbarous  treatment,  did  not.  Notwithstanding  the  closeness  of  the 
watch  upon  him,  he  managed  to  have  his  letter  of  19th  July  carried  to  the 
Press  by  a  gentleman  who  had  been  with  him  in  his  cell ;  and  this  angered 
the  gaoler.  A  week  afterwards  he  got  out  a  letter  complaining  of  hifi 
own  treatment,  but  this  the  editor  refused  to  publish,  with  the  excuse 
that  he  had  promised  the  under-sheriff  that  he  would  not  publish  any 
more  of  Gourlay's  productions.  Another  letter,  complaining  of  the  treat- 
ment of  other  prisoners,  had  no  better  fate;  not  one  line  of  his  was 
allowed  to  see  the  light  for  four  weeks  before  his  trial.  (128) 

The  saeva  indignatio  which  so  preyed  on  the  fine  mind  of  the  Dean 
of  St.  Patrick  attacked  the  mind  of  one  much  like  him  in  perfervidum 
ingenium.  He  says:  "Exasperation  of  mind  now  joined  to  the  heat  of 
the  weather,  which  was  excessive,  rapidly  wasted  my  health  and  im- 
paired my  faculties.  I  felt  my  memory  sensibly  alTected,  and  could  no+ 
connect  my  ideas  through  any  length  of  reasoning  but  by  writing, 
wiiich  many  days  I  was  wholly  unfitted  for  by  the  violence  of  con- 
tinued headache."  He  was  a  nervous  wreck,  perilously  near  insanity. 
One  morning,  gasping  for  breath,  he  asked  the  gaoler  to  give  him  air 
by  opening  the  window — the  brute  refused,  because  Gourlay  had  sent 
out  the  letter  in  favour  of  Ferguson  already  referred  to.  Some  time 
before  the  Assizes  the  heat  moderated,  and  he  was  able  to  write  out  his 
defence,  covering  every  point  which  he  thought  likely  to  come  up  in  a 
trial  for  seditious  libel.  Gourlay  never  till  the  end  of  his  life  could  dis- 
connect the  trials  and  acquittals  at  Kingston  and  Brockville  from  the 
entirely  different  charge  at  Niagara;  he  over  and  over  again  complains 
that  he  wh»  had  been  acquitted  twice  should  be  prosecuted'  again.  A 
short  time  before  the  trial  he  was  informed  that  he  was  not  to  be  tried 
for  sedition  or  libel,  but  for  the  statutory  offence  of  refusing  to  obey 
the  order  to  leave  the  Province;  he  accordingly  prepared  a  protest 
against  that  course.  But  he  was  again  and  definitely  informed  that  this 
was  to  be  the  charge ;  his  overwrought  mind  gave  way,  ' '  a  state  of  nervous 
irritability  of  which  I  was  not  then  sufficiently  aware  deprived  my  mind  of 
the  power  of  reflection  on  the  subject ;  I  was  seized  with  a  fit  of  convulsive 
laughter,  resolved  not  to  defend  such  a  suit,  and'  was  perhaps  rejoiced 
that  I  might  be  even  thus  set  at  liberty  ftom  my  horrible  situation."  (129) 

His  trial  came  on  August  20,  1819,  before  Chief  Justice  Powell  at 
Niagara.  He  was  d-etermined  not  to  defend  a  prosf-eution  for  refusing 
to  obey  the  order  of  Dickson  and  Glaus,  but  had  a  formal  protest  all 
ready  prepared  against  a  conviction  for  such  offence. 

A  good  deal  of  "fine  writing"  has  been  indulged  in,  in  describing 
this  trial,  much  of  it  due  tO'  a  want  of  appreciation  of  criminal  proceed- 
ings. It  was,  after  all,  but  a  commonplaice  affair,  a  charge  practically 
undefended  and  incapable  of  being  defended.  It  is  quite  true  that  the 
indictment  set  out  the  circumstances  under  which  the  order  was  made, 
but  that  did  not  put  in  issue  whether  the  prisoner  had  been  guilty  of 
sedition,  as  seems  to  be  thought  by  some.  (130)  Jt  was  mere  matter  of 
inducement  and  need  not  and  could  not  be  proved  on  the  trial,  any  more 
than  the  allegation  that   the    accused  "had'  not  the  fear  of  God  in  hi=5 
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heart  but  was  instigated  by  the  Devil."  Indietments  in  those  days  and 
for  long  after  were  technical  and  cumbrous,  and  had  not  attained  the 
simplicity  of  the  present  day. 

The  prosecuting  Counsel,  the  Attorney-Genoral,  John  Beverley 
Robinson,  had  simply  t^  prove  the  order  and  the  prisoner's  disobedience, 
and  the  Jury  was  bound  to  convict.  Gourlay  says  that  the  Jury  was 
packed.  This  is  a  suspicion  which  may  be  well  founded,  but  there  was  no 
need  of  packing;  the  admitted  facts  necessitated  a  conviction  unless 
the  Jury  should  be  false  to  their  oaths.  Many  years  after,  that  is  in  1841; 
Dr.  Dunlop  ("Tiger"  Dunlop).  M.P.,  who  espoused  Gourlay 's  cause, 
said  that  the  conviction  was  brought  about  by  "a  most  lawyer-like  and 
quibbling  construction  as  to  the  meaning  of  habitancy.  The  Judge  in- 
formed the  astonisihed  Jury  that  to  oonstrtute  habitancy  a  man  must 
possess  a  dwelling  of  his  own;  living  in  the  house  of  another  could  not 
make  a  man  an  inhabitant."  (131)  This  is  quite  different  from  Gourlay 's 
statement:  "My  fate.  I  believe,  was  determined  by  a  misconstruction 
of  the  Judge  of  the  word  'inhabitant.'  To  the  best  of  my  recollection 
this  was  defined  to  mean  a  person  who  had  paid  taxes  or  performed 
statute  labour  on  the  roads."  Gourlay  says  that  the  question  wsls 
started  by  an  Englishman  (not  named),  who  had'  din^d  with  him  at  the 
same  table  for  months.  (132) 

No  one  who  has  had  any  experience  with  reports  given  by  those  in 
Court  as  to  rulings  of  a  Judge  will  be  inclined  to  place  much  reliance  on 
even  contemporary  reports ;  and  it  is  reasonable  to  express  very  strong 
doubt  as  to  the  Judge  saying  anything  about  the  meaning  of  "inhabitant" 
at  all,  at  least  in  directing  the  Jury  in  the  case.  The  Statute  lays  the  onus 
of  proof  on  the  accused;  he  gave  no  eviden<!e,  and  there  was  no  need 
of  anything  being  said  of  inhabitancy,  etc.  Chief  jQstiee  Powell  was  a 
sound  lawyer,  and  no  one  was  less  likely  than  he  to  bring  in  irrelevant 
matter;  while  the  Attorney-General  understood  his  profession  if  anyone 
did.  Dr.  Dunlop 's  sneer  at  the  lawyer-like  quibble  is  based  upon  th« 
erroneous  view  of  a  Judge's  duty  already  referred  to.  If  Powell  did 
define  an  inhabitant  as  Dunlop  imagines,  he  was  following  in  substance 
a  decision  then  very  recent  in  the  Court  of  King's  Bench  in  England. 
(133)  Outside  of  a  Court  of  Law  everyone  may  decide  for  himself 
whether  a  man  should  be  called  "an  inhabitant  of  Upper  Canada  for 
six  months,"  who  had  come  out  for  a  temporary  purpose,  intending  to 
return,  and  who  had  made  up  his  mind  to  remain  only  a  few  weeks  before 
his  arrest. 

When  Gourlay 's  ease  was  called  on  for  trial,  "the  action  of  the 
fresh  air,"  as  he  thinks,  "after  six  weeks'  close  confinement,  produced 
the  effect  of  intoxication."  "I  had  no  control  over  my  conduct,  no 
sense  of  consequence,  nor  little  other  feeling  but  of  ridicule  and  disgust 
for  the  Court  which  countenanced  such  a  trial."  He  forgot  the  written 
protest  he  had  ready  in  his  pocket,  could  not  even  remember  the  word 
"protest."  and  Avhen  he  was  found  guilty  he  asked  a  juryman  if  it  was 
for  sedition.  (134)  This,  his  own  aecount,  is  borne  out  at  least  in  part 
by  the  evidence  already  spoken  of  given  in  1841  by  three  of  those  pn  - 
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sent.  But  all  this  had  no  effect  on  the  trial;  the  admitted  facts  eon- 
denmed  him;  and  he  had  already  determined  not  to  defend  such  a 
prosecution.  He  was  sentenced  forthwith,  the  Court  pronouncing  the 
only  sentence  allowed  by  the  Statute,  banishment  on  pain  of  death  for 
disobedience. 

A  few  words  now  as  to  the  whole  wretched  prosecution: 

In  the  first  place  the  Committee  of  the  House  appointed  in  1841, 
reported  that  the  Statute  was  unconstitutional.  (135)  This  may  mean 
one  of  two  things,  either  that  the  Parliament  of  Upper  Canada  had  not 
the  legal  power  to  pass  such  a  Statute,  or,  that  having  the  power,  it  should 
not  have  exercised  it.  If  the  former  be  the  meaning  the  statement  is  base- 
less, for  no  one  can  doubt  the  power  of  Parliament.  Of  the  unwisdom  of 
passing  such  an  Act  there  can  be  little  doubt  unless  there  was  extreme 
necessity,  and  of  that  no  one  can  judge  who  is  not  acquainted  with  the 
state  of  the  Province  at  that  time.  The  extraordinary  power  given  to 
Legislative  Councillors  and  others  is  not  unlike  that  given  now  to  the 
Minister  of  the  Interior  in  the  case  of  undesirable  immigrants.  But  it 
must  be  remembered  that  none  of  those  concerned  in  the  prosecution  of 
Gourlay  was  responsible  for  the  legislation  passed  fifteen  years  before. 

Then  the  Committee  say  that  the  Statute  had  an  unjust  construc- 
tion placed  upon  it.  For  this  there  is  no  justification ;  the  construction 
placed  upon  it  by  the  Court  was  the  only  possible  construction. 

The  Committee  add  that  the  power  of  the  Councillors  was  "most 
illegally  exercised."  Their  power  was  exercised  in  strict  accordance 
with  law  however  unwisely  and  with  however  improper  motive. 

The  Report  of  the  Committee  was  answered  most  conclusively  in  a 
Report  of  a  Committee  of  the  Legislative  Council  which  is  said  to  have 
been  written  by  the  Hon.  Robert  Baldwin  Sullivan,  (^63)  and  which  is 
worthy  even  of  that  distinguished  lawyer  and  judge. 
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NOTES  TO  PABT  L 

*,•  In  these  Notes  the  following  contractions  are  employed: 

"Nep." — "The  Banished  Briton  and  Neptunian"  or  "The  Neptunian."  See 
Note  111  to  Part  n. 

1 1  Ap. ' ' — ' '  An  Appeal  to  Common  Sense  ...  of  the  British  Nation. ' '  See 
Note  37  to  Part  11. 

"Chron.  of  Can." — "Chronicles  of  Canada  .  .  .  ."  See  Note  117  to 
Part  n. 

"Stat.  Ac." — " Statistical  Account  of  Upper  Canada  .  .  .  ."  See  Note 
20  to  Part  n. 

"Gen.  Intro." — "General  Introduction  to  Statistical  Account  of  Upper  Canada 

."    See  same  Note  20. 
"How.  St.  Tr."— Howell's  State  Trials. 
"Ves." — Vesey's  Eeports  (Chancery). 
"V.  &  B." — Vesey  and  Beames'  Eeports  (Chancery). 
"B.  &  Aid." — ^Barnwell  and  Alderson's  Eeports  (English). 
"U.  C.  L.  J." — Upper  Canada  Law  Journal. 

"Introduction,"  "Introd.",  etc. — "Introduction  to  The  Banished  Briton  and 
Neptunian  No.  1." 

"C.  F.,  N.  S." — Exports  (English)  of  Cases  in  the  Common  Bench,  New  Series. 

"East" — East's  Eeports  of  Cases  in  the  King's  Bench  (English). 

"Jour.  Leg.  Assy,"  etc. — Journals  of  the  Legislative  Assembly,  Upper  Canada. 

(1) — See  his  holograph  dedication  of  his  "Letter  to  the  Earl  of  Kellie,"  to  the 
Besident  Landowners  of  Upper  Canada,  now  in  the  Public  Eeference  Library,  Tor- 
onto— cf.  Note  16  infra. 

(2)— Nep.  No.  2,  p.  5. 

(3)— Nep.  No.  7,  p.  71. 

(4) — Nep.  No.  15,  p.  133  (n).  Gourlay  says  "the  second  who  perished  at  the 
stake  for  the  cause  of  religious  liberty." 

(5) — Ap.  xlii. 

(6) — Introduction. 

(7) — Introduction  and  Nep.  No.  19,  p.  212.  He  did  not  graduate  at  either 
academy,  but  the  records  of  his  attendance  at  both  still  exist  (from  information 
kindly  furnished  to  me  by  the  Eegistrars  of  the  universities).  The  "profound  Mr. 
Eobinson"  was  of  course  Mr.  John  Eobison,  Professor  of  Natural  Philosophy  at  the 
University  of  Edinburgh.  He  is  now  remembered  only  from  his  curious  book  attack- 
ing Freemasonry,  "a  lasting  monument  of  fatuous  credulity,"  as  it  has  been  rightly 
characterized — "Proofs  of  a  Conspiracy  against  all  the  Eeligions  and  Governments 
of  Europe,  carried  on  in  the  Secret  Meetings  of  Freemasons,  Illuminati,  and  Eead- 
ing  Societies, "  1797.  Edinburgh,  8  vo.,  with  subsequent  editions  in  Edinburgh  (1797), 
Dublin  (7798),  London  (1798)  and  New  York  (1798). 

(8) — Introduction. 

(9) — Ap.  xlii.  Professor  Hume  was  David  Hume,  nephew  of  the  more  celebrated 
David  Hume,  the  philosopher;  he  was  Professor  of  Scottish  Law  in  the  University 
of  Edinburgh  and  became  Baron  of  the  Scottish  Exchequer — he  is  best  known  by  his 
Eeports. 

(10)— Introduction,  Nep.  No.  1;  Nep.  No.  23,  p.  269. 
(11) — Introduction,  Nep.  No.  1. 
(12)— Ap.  Ixii. 
(13)— Ap.  pp.  34,  35. 
(14)— Nep.  No.  4.  p.  41. 

(15)— This  was  Thomas  Erskine,  9th  Earl  of  Kellie  and  of  the  line  of  the  first 
Earl;  not  long  after,  John  Francis  Miller  the  9th  Earl  of  Mar  proved  his  right  to  the 
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Earldom  of  Kellie,  on  failure  of  the  male  line  of  the  first  Earl  of  Kellie  and  ever 
since  the  earldoms  have  been  united. 

(16) — Letters/to/The  Earl  of  Kellie/concerning/The  Farmer's  Income  Tax/with 
a  Hint  on/the  Principle/of/Representation/etc,  etc./  ....  London/Printed 
by  Fallantine  and  Law/Duke-Street,  Adelphi/sold  by  E.  Wilson,  Paternoster  Row/ 
and  may  be  had  of  all  Booksellers/1818/     (Price  two  Shillings). 

(17)— Ap.  p.  63. 

(18)— Introd.,  pp.  12,  13. 

(19)_Introd.,  p.  13;  Ap.  pp.  22,  163. 

(20) — See  the  report  of  Gourlay  v.  Duke  of  Somerset  (1812)  1  V.  &  B.  68. 

(21)— Ap.  p.  69. 

(22)— Ap.  pp.  75,  76. 

(23) Gourlay  v.  Duke  of  Somerset,  (1815),  19  Ves.  429.     (Sir  William  Grant  for 

a  time  practised  law  in  Montreal.) 

(24) Tyranny     of    Poor     Laws/exemplified./Bath./Printed    by    Gye    and    Son, 

Market-Place./By  Robert  Gourlay,/March  13,  1815. 

(25)— "Poor  Laws,  No.  2."    "H.  Gye,'Printer,  Bath," 

(26) — The/Village  System/Being  a  Scheme  for  the/Gradual/ Abolition  of  Paup- 
erism/and/Immediate/Employment  and  Provisioning/of/The  People/By  Robert 
Gourlay/Printed  and  Sold  by  Henry  Gye,  Market-Place,  Bath/Sold  also  by  Highley 
and  Son,  Fleet  Street,  London/Gilmour,  Salisbury  and  other  Bookseller8/1817. 

(27) — The/Petition/for  the/Benefit  of  the  labouring  Poor/Presented  and  not 
Presented/By/Sir  Francis  Burdett/Discarded  by  Lord  Cochrane/and/Spurned  by 
I^ord  Folkstone/Now  laid  before  Parliament/With  occasional  Correspondence/and 
Remarks/on  the  Subject  of  the  Poor  Laws/Parliamentary  Reform/By  Robert  Gour- 
lay/Printed and  sold  by  Henry  Gye,  Market-Place,  Bath/Sold  also  by  Coulton 
Devizes.  Vardy,  Warminster/Gilmour  Salisbury  and  other  Book8ellers/1817.  42 
pages,  octavo. 

(28) — The/Right/To/Church  Property /Seeured/and/Commutation  of  Tythes  vin- 
dicated/In a  Letter/to  the/Rev.  William  Coxe/Archdeacon  of  Wilts/London/Printed 
for  Highley  and  Son,  174  Fleet-Street/and  sold  by  all  other  Booksellers/1815.  41 
pages,  octavo. 

(29) — Liberty  of  the  Press/Asserted/in/An  Appeal/to  the/Inhabitants  of  Wilts/ 
and/a  Letter/on  the/Corn  Laws/Bath. 

(30) — This  is  indicated  in  several  passages. 

(31)— Nep.  No.  25,  p.  304.(n) 

(32)— Nep.  No.  17,  p.  180. 

(33)— Nep.  No.  25,  p.  302. 

(34)— Nep.  No.  25,  p.  302. 

(35)— Ap.  p.  75. 

(36)— Nep.  No.  25,  p.  319,  no.  24;  p.  320,  no.  26;  p.  323,  no.  29. 

(37)— Nep.  No.  1,  p.  15;  No.  17,  p.  180. 

(38)— Nep.  No.  25,  p.  304,  no.  4;  p.  302,  no.  1. 

(39) — Nep.  No.  20,  p.  237  n;  at  another  place  he  says  "On  my  voyage  to  Quebec  J 
it  occurred  that  something  might  be  done  by  circulating  queries  for  informationj 
necessary  to  emigrants."    Introd.,  p.  15. 

(40) — One  of  these  (the  St.  Lawrence  diagram)  is  prefixed  to  Vol.  1,  the  othe< 
to  the  General  Introduction  of  the  "Statistical  Account  of  Upper  Canada,  1822." 

(41)— Nep.  No.  19,  p.  209,  note.* 
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(42) — ^Nep.  No.  25,  p.  305,  no.  6  and  note  at  p.  308.  He  says  apparently  with 
perfect  seriousness  that  this  two-months  sickness  was  "caused  by  the  stinging  of 
musquitoes"  and  that  it  undid  his  plan  of  returning  home  in  six  months.  Nep.  No. 
22,  p.  238  (n).    If  this  is  true,  musquitoes  have  played  no  small  part  in  our  history. 

(43)— Ap.  p.  170. 

(44) — ^Nep.  No.  25,  no.  7,  pp.  309  and  310  (wrongly  paged  301  in  the  pamphlet). 

(45)— Nep.  No.  19,  p.  209. 

(46)— Nep.  No.  16,  p.  154;  Nep.  No.  19,  pp.  206,  207. 

(47)— Stat.  Ac,  Vol.  1,  pp.  521,  522. 

(48)— Nep.  No.  25,  p.  314,  no.  16. 

(49)— Nep.  No.  17,  p.  177,  n. 

(50)— Nep.  No.  22,  p.  240. 

(51) — A  Visit  to  the  /Province  of  Upper  Canada/in/1819/by  James  Strachan/ 
Aberdeen/Printed  by  D.  Chalmers  &  Co./For  James  Strachan,  Aberdeen/Longman. 
Hurst  Kees  Orme  and  Prown  London;  Oliver  and/Boyd,  Edinburgh;  W.  Turnbull, 
Glasgow/and  E.  Lesslie,  Dundee/1820.    Nep.  No.  26,  pp.  348,  349  and  note  on  p.  352. 

(52)— Nep.  No.  26,  p.  348. 

(53)— Nep.  No.  17,  p.  176. 

(54)— Nep.  No.  17,  p.  177. 

(55) — Nep.  No.  17,  p.  179.  (The  letter  is  dated  January  8,  1817,  but  it  is  plain 
that  the  date  should  be  1818.) 

(56)— Nep.  No.  21,  p.  231. 

(57)— Nep.  No.  21,  p.  232. 

(58)— Nep.  No.  19,  pp.  205-214. 

(59)— Nep.  No.  18,  p.  201. 

(60) — Gen.  Intro.,  pp.  cxcix.-cci. 

The  attack  on  the  Ex-President  was  of  course  the  able  and  spirited  open  letter 
to  ex-President  Jefferson,  which  every  Canadian  must  admire  and  approve;  the  pro- 
priety of  the  letter  to  Lord  Selkirk  is  still  a  matter  of  dispute. 

(61) — Nep.  No.  30,  p.  411,  and  many  other  places. 

(62)— Nep.  No.  18,  pp.  191-200. 

(63) — Nep.  No.  19,  p.  214.  The  sheets  were  sent  to  York  for  binding  but  they 
aeem  to  have  been  lost  (except  two  copies  stitched  for  Gourlay's  own  use).  Some 
dozen  or  so  years  thereafter,  the  sheets  came  to  light  in  a  garret,  and  were  sold  by 
auction  with  someone's  household  effects.  Mr.  Doxstader,  a  journeyman  printer,  who 
Lad  set  up  Gourlay's  matter  in  the  Upper  Canada  Gazette  and  the  Niagara  Spectator, 
and  also  the  volume  in  question,  bought  a  copy.  Meeting  Gourlay  at  Cleveland,  Ohio, 
in  1837,  he  gave  him  the  copy  from  which,  February  27,  1844,  Gourlay  printed  the 
matter  a  third  time  with  two  extracts  from  Canadian  newspapers  in  The  Neptunian, 
No.  19. 

(64)— Nep.  No.  25,  p.  313,  no.  14;  do.  p.  314,  no.  16. 

(65)— Nep.  No.  20  (aU). 

(66)— Nep.  No.  21,  pp.  224-230. 

(67)— Nep.  No.  26,  pp.  330-332. 

(68)— Nep.  No.  22,  (aU). 

(69)— Nep.  No.  25,  p.  315,  no.  18. 

(70)— Nep.  No.  25,  p.  316,  no.  19. 

(71)— Nep.  No.  22,  p.  252. 
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(72)— Nep.  No.  22,  p.  252. 

(73)— Chron.  of  Can.,  1st  Edit.,  (1842),  p.  4. 

(74) — The  reference  is  to  the  trial  of  "Friends  of  the  People"  in  1793. 

In  August  30th  and  31st,  Thomas  Muir,  Jr.,  of  Huntershill,  was  tried  before  the 
High  Court  of  Justiciary  at  Edinburgh  for  sedition.  The  substance  of  the  charge 
was  attending  and  taking  part  in  meetings  to  amend  and  reform  Representation  in 
Parliament.  This  was  in  those  days  considered  seditiou,  at  least  in  those  of  lower 
rank  and  condition  in  life.  The  pannel  was  accused  of  seditious  harangues,  vilifying 
the  King  and  constitution,  representing  the  monarchial  part  of  the  government  as 
cumbersome  and  expensive  and  inciting  the  people  to  insurrection  and  rebellion — 
the  occasion  being  two  meetings,  one  at  Campsie  and  the  other  at  Kirkintilloch.  The 
Lord  Justice  Clerk  told  the  jury  that  two  things  were  certain  and  required  no  proof: 
"First,  that  the  British  Constitution  is  the  best  that  ever  was  since  the  creation  of 
the  world  and  it  is  not  possible  to  make  it  better  .  .  .  .  the  next  ....  that 
there  was  a  spirit  of  sedition  in  this  country  last  winter  which  made  every  good  man 

very  uneasy (His  Lordship)  never  liked  the  French  all  his  days  and 

now  he  hated  them.  .  .  .  Mr.  Muir  had  ....  gone  about  among  ignorant 
country  people  making  them  forget  their  work  and  told  them  that  a  reform  was 
absolutely  necessary  for  preserving  their  liberty  which  if  it  had  not  been  for  him 
they  never  would  have  thought  was  in  danger"  and  much  more  of  the  same  sort. 
The  jury  convicted;  and  the  unfortunate  reformer  was  sentenced  to  fourteen  years' 
transportation. 

An/Account/of    the    Trial/of/Thomas    Muir,/Esq.,    Younger,    of    Huntershill,' 

Before  the/High  Court  of  Justiciary,  at  Edinburgh /Edinburgh/    .    .    .    ." 

(a  somewhat  rare  publication  of  which  I  have  a  copy) ;  23  How.  St.  Trials,  117,  1405. 

Muir  was  sent  to  Botany  Bay,  rescued  by  an  American  ship  in  1796,  wrecked  on 
Nootka  Sound,  taken  captive  by  the  Indians,  treated  well  in  Mexico  and  imprisoned 
at  Havana.  Being  sent  to  Spain  in  a  Spanish  frigate,  he  was  seriously  wounded  by 
shot  from  British  cruisers  which  attacked  her;  left  for  dead,  he  was  after- 
wards imprisoned  in  Spain.  He  was  released  at  the  instance  of  the  French  Directory 
but  died  of  his  wounds,  1797,  at  Chantilly.  There  is  a  monument  to  his  memory 
and  that  of  other  Scottish  political  reformers  on  Calton  Hill,  Edinburgh,  erected  in 
1844. 

In  the  following  month,  September  12th  and  13th,  1793,  at  Perth,  Scotland,  the 
trial  for  seditious  practices  of  the  Revd.  Thomas  Fyshe  Palmer,  of  Dundee,  a  Uni- 
tarian Minister,  was  held  before  the  Circuit  Court  of  Justiciary,  Lords  Eskgrove 
and  Abercrombie  presiding.  The  "seditious  practices"  were  the  writing  and 
publishing  the  address  of  the  "Friends  of  Liberty" — substantially  a  plea  for  reform 
in  parliamentary  representation  and  against  the  war  with  France.  Palmer  was  con- 
victed and  sentenced  to  seven  years'  transportation.  He  remained  in  banishment 
till  1800  and  when  on  his  way  home  was  captured  by  the  Spaniards;  he  died  a  prison- 
er in  1802,  his  body  afterwards  being  exhumed  and  reinterred  at  Boston,  Mass. 

The/Trial/of  the/Rev.  Thomas  Fyshe  Palmer/before  the/Circuit  Court  of 
Judiciary,/held  at  Perth  on  the  12th  and  18th  September,  1793,/on  an  Indictment 

for  Seditious  Practices/ /Edinburgh/    .      ..."     (Also  a  rare  volume 

in  my  Library) ;  23  How,  St.  Tr.,  237. 

The  trial  of  James  Tytler,  at  Edinburgh,  for  sedition,  January  7,  1793,  23  How. 
St.  Tr.  1 ;  of  James  Morton,  James  Anderson  and  Malcolm  Craig,  at  the  same  place,  for 
the  same  offence,  January  8th,  9th  and  11th,  1793,  23  How.  St.  Tr.  7,  and  many 
others,  reports  of  which  are  to  be  found  in  the  State  Trials,  Vols.  22,  23  and  24 — 
all  are  like  that  of  Muir,  and  are  no  doubt  those  to  which  Gourlay  refers.  They  were 
a  disgrace  to  the  Government  and  excusable  only  because  of  the  alarming  condition 
of  the  country  by  reason  of  foreign  wars. 

Adolphus,  in  his  History  of  England,  gives  some  account  of  them,  Vol.  V.,  pp. 
538  sqq. 

Clark  was  much  more  nearly  accurate  in  his  view  of  the  effect  of  the  Scottish 
cases  than  Gourlay;  under  the  law  as  it  was  judically  laid  down,  there  can  be  no  doubt 
that  Gourlay  and  all  those  attending  the  meetings  would  have  been  convicted  of 
seditious  practices — and  Gourlay  for  his  writings  would  undoubtedly  have  been  very 
severely  punished. 
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This  is  an  instance,  among  several,  of  Gourlay's  acting  upon  his  firm  conviction 
that  he  knew  more  about  law  than  anyone  else,  Judge,  Counsel,  Attorney  or  Legis- 
lator— a  conviction  for  which  he  paid  very  dearly  more  than  once. 

(75)— Chron.  of  Can.,  1st  Edit.,  pp.  5-10. 

(76)— Nep.  No.  25,  p.  317,  no.  22. 

(77)— Chron.  of  Can.,  Ist  Edit.,  pp.  12-14. 

(78)— Nep.  No.  30,  passim:  Nep.  No.  26,  pp.  335,  336:  Nep.  No.  12,  pp.  108,  sqa.: 
Nep.  No.  13,  pp.  113-120. 

(79) — Oliver  v.  Oliver  (1861)  11  C.  B.,  N.  S.,  139.  Our  Canadian  Statute  R.  S.  Can. 
(1906),  c.  66,  s.  83,  making  a  letter  once  it  is  posted  the  property  of  the  addressee, 
simply  lays  down  explicitly  what  has  always  been  the  law. 

(80)— Nep.  No.  30,  pp.  419-421. 

(81) — Nep.  No.  30,  p.  428.  He  continues:  "I  made  search  as  to  the  true  history 
of  the  nose,  one  said  it  was  injured  by  a  stroke  of  Mrs.  Walker  of  the  Hotel  (i.  e. 
Walker's  Hotel,  Kingston)  with  a  brass  candlestick,  another  that  it  was  cut  with 
an  axe;  but  as  Mr.  Paul  Peterson,  who  was  raised  in  the  same  neighbourhood,  assured 
me  that  while  Hagerman  was  a  boy  he  fell  and  had  it  smashed  on  the  lip  of  a 
kettle  in  consequence  of  the  stair  ladder  of  the  log  house  wanting  a  rung."  There 
is  no  doubt  of  the  currency  of  such  rumours.  In  a  pamphlet  published  at  Buffalo 
by  Charles  Faxon,  Printer,  in  1838.  entitled  "A  Letter  to  John  Walton,  editor  of 
the  Shrewsbury  Chronicle,  England,  from  Rowland  Wingfield,  Upper  Canada," 
appears  on  p.  38  the  following:  "  .  .  .  that  singular  character  who  calls  himself 
the  'Father  of  Reform  in  Upper  Canada',  Robert  Gourlay,  a  man  notorious  for 
having  attempted  to  horsewhip  Lord  Brougham  in  the  lobby  of  the  House  of  Com- 
mons and  who  actually  did  horsewhip  Mr.  Hagerman,  the  Attorney-General  of 
Upper  Canada,  and  that  so  severely  as  to  have  entirely  spoiled  his  beauty,  leaviHg 
him  minus  part  of  his  nose."  When  a  lad,  half  a  century  or  more  ago,  I  heard  the 
same  statement  more  than  once:  it  was  current  tradition.  He  is  the  same  Hagerman 
whom  Mrs.  Jameson  playfully,  perhaps  a  little  maliciously,  calls  "that  great 
mastiff  Hagerman,"  and  afterwards  Judge  of  the  Court  of  King's  Bench. 

(g2) — ^Nep.  No.  13,  p.  116.  This  was  the  steamboat  which  excited  so  much 
admiration  in  Dr.  John  Howison,  and  which  he  described  in  most  enthusiastic  terms: 
"The  largest  steamboat  in  Canada,  her  deck  is  one  hundred  and  seventy-one  feet 
long,  and  thirty-two  wide;  she  is  seven  hundred  and  forty  tons  burden  and  draws 
only'  eight  feet  of  water  when  loaded.  Two  paddle  wheels,  each  forty  feet  in  cir- 
cumference, impel  her  through  the  water, ' '  and,  * '  when  the  wind  is  favourable  sails 
nine  knots  an  hour  with  ease."  "Sketches  of  Upper  Canada,  by  John  Howison, 
Esq."    First  (and  best)  edition,  1821,  pp.  47.  48,  54. 

(83)— Nep.  No.  30,  p.  408. 

(84) — This  was  a  pamphlet  published  at  the  Niagara  Spectator's  Office  in  May. 
1818,  containing  an  address  by  the  Representatives  of  the  Niagara  District,  Gour- 
lay's third  address,  reports  of  various  township  meetings,  Clark's  and  Hamilton's 
Handbill,  Gourlay's  addres  to  the  worthy  Inhabitant  of  the  District  of  Niagara, 
April  21,  1818,  and  a  draft  Petition  to  the  Prince  Address.  See  Chron.  of  Canada, 
pp.  1-14;  Nep.  No.  22,  p.  264;  Nep.  No.  30,  p.  427.  The  pamphlet  is  very  rare  (I  have 
seen  a  copy  priced  at  $20.00  in  a  second-hand  dealer's  catalogue);  the  title  reads 
thus:  "Principles  and  Proceedings/of  the/Inhabitants/of  the/District  of  Niagara,/ 
for  addressing,  H.  R.  H.  the  Prince  Regent, /Respecting/claims  of  sufferers  in  War 
Lands/to  Militiamen,/and  the  general  Benefit/of /Upper  Canada/Printed/at  the 
Niagara  Spectator  Office/1818"  24  pp. 

The  Transactions  of  the  Convention  were  also  published  about  the  same  time, 
Nep.  No.  30,  p.  427,  and  in  August,  1818,  the  Narrative  of  Gourlay's  journey  in  that 
summer  in  the  Province.    Nep.  No.  30,  p.  427. 

(85)— Nep.  No.  25,  p.  320,  no.  26.  Chron.  of  Can.,  1st  Edit.,  p.  23;  Nep.  No.  13, 
p.  123. 

(86)— Nep.  No.  25,  p.  322,  no.  28. 

(87)— Nep.  No.  13,  p.  118. 

(88)— Nep.  No.  25,  p.  320,  no.  26;  Gen.  Intro,  p.  dii. 
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(89) — He  was  acting  Solicitor-General  (not  acting  Attorney-General,  as  Gourlay 
states),  and  received  the  appointment  as  Solicitor-General  July,  1820;  as  Attorney- 
General,  July  1829,  on  the  Attorn«y-General  John  Beverley  Robinson  being  appointed 
Chief  Justice. 

(90)— Ap.  pp.  38,  39. 

(91)— Nep.  No.  30,  p.  427.  This  pamphlet,  a  12  mo.,  is  very  rare,  but  a  copy 
furns  up  from  time  to  time.  The  Toronto  Public  Library  possesses  one:  "Address/ 
T  ■{  ,  f  ^"J"^  ^*  Kingston  Assizes/in  the  case  of/The  King  v.  Rob«rt  Gourlay /for/ 
Libel/with/a  Report  of  the  Trial,/etc.,  etc/Printed  at  the  Gazette  Office,  Kingston/ 
August,  1818.  It  IS  dedicated,  August  20,  to  the  Friends  of  Enquiry  in  a  dedication, 
signed  Robert  Gourlay.  Boulton  's  father  was  Mr.  Justice  D  'Arcy  Boulton,  and  the 
alleged  murder  was  a  fatal  duel;  Mackenzie  made  much  of  this  also 

See  also  Nep.  No.  12,  p.  112;  Nep.  No.  25,  p.  318,  no.  23.  Lake  v.  King  is  reported 
1  Saunders,  131;  1  Levmz;  1  Modern  Rep.  58;  Siderfin  414;  and  is  still  a  ruling  case 
and  good  law.  *= 

(92)— Nep.  No.  12,  p.  112. 

(93)— Nep.  No.  12,  p.  107. 

(94)— Chron.  of  Can.,  1st  Edit.,  p.  29. 

(95)— Nep.  No.  13,  p.  120;  Nep.  No.  25,  p.  320,  no.  26. 

(96)— Nep.  No.  15,  p.  134. 

(97)— Nep.  No.  1,  pp.  15,  16;  Nep.  No.  13,  pp.  120,  121. 

(98)— Chron.  of  Can.,  1st  Edit.,  pp.  30,  31. 

(99)— Nep.  No.  15,  pp.  133-142;  Nep.  No.  16,  pp.  148,  149. 

(100)— Nep.  No.  16,  pp.  139,  150,  151,  152.  The  pamphlet  referred  to  as  contain- 
ing Fothergill's  speech  is  a  12  mo.  "Proceedings/at  a/Meeting/of  the  Inhabitants 
of  the  Townships/of/Hope  and  Hamilton/in  the  District/of /Newcastle  U.  C./Held 
agreeable  to  notice/from/Robert  Gourlay/York  U.  C./Printed  by  R.  C.  Horne/1818." 
From  an  examination  of  the  names  signed  to  the  resolution  it  appears  that  many  of 
those  present  were  from  Hope  Township.  (This  is  my  place  of  origin  and  I  recognize 
the  names  of  many.) 

Charles  Fothergill,  J.  P.,  was  an  Englishman  of  good  education;  he  had  an  "ele- 
gant cottage  near  Port  Hope,"  and  Gourlay  spent  an  evening  there  with  him  at  this 
time,  and,  from  his  seeming  friendship,  thought  he  would  make  a  valuable  auxiliary 
of  him,  but  the  expectation  proved  wrong.  Fothergill  afterwards,  in  1821,  became 
King's  Printer  in  York,  published  the  Gazette  and  an  Almanac,  continuing  his  op- 
position to  Gourlay.  E?ut  in  course  of  time  he  became  member  of  the  Assembly,  fell 
out  of  favour,  and,  in  1826,  lost  Ms  position  with  unhappy  consequences  to  his 
fortunes.  He  and  Gourlay  met  again  by  accident  at  an  hotel  in  Niagara  in  1839, 
and  were  reconciled.  Nep.  No.  37,  p.  498,  No.  7  and  note.  He  was  an  experienced 
naturalist  and  wrote  several  volumes  of  manuscript  on  the  animals  and  birds  of  this 
continent,  supplying  Bewick  with  a  horned  owl,  stuffed,  for  illustration.  He  took 
an  active  part  in  a  scheme  for  a  Museum  and  Institute  of  Natural  History  and  Phil- 
osophy with  Botanical  and  Zoological  Gardens  attached,  which  fell  to  the  ground. 
See  Scadding's  Toronto  of  Old.  The  Almanac  is  not  very  common.  The/York/ 
Almanac/and /Royal  Calendar/of /Upper  Canada/for  the  year/1825/  ....  (Print 
of  Royal  Arms) /York  U.  C./Published  by  and  for  Charles  Fothergill,  Esq./Printer  to 
the  King's  Most  Excellent  Majesty/and  sold  by  all  Agents  for  the  U.  C.  Gazette  and 
Weekly  Register/Throughout  Canada.  At  p.  68  he  thus  writes  of  "the  famous 
Patriot  Mr.  Gourlay":  "It  has  always  been  a  subject  of  regret  to  the  writer  of  this 
sketch  that  one  so  well  qualified  to  promote  the  agricultural  interests  and  encourage' 
fresh  accessions  to  our  population  from  other  parts  of  the  British  Dominions  should 
have  intermeddled  with  politics,  since  on  many  questions  of  political  economy,  and 
especially  on  the  subject  of  the  Poor  Laws  of  England,  that  eccentric  being  was  a 
jierfect  adept,  whilst  on  Politics  he  became  not  merely  bewildered  but  actually 
insane."  Many  at  the  time,  and  more  since,  would  agree  with  Fothergill  in  these 
judgments. 

(101)— Nep.  No.  26,  pp.  329,  3.30.  This  was  forwarded  by  Archibald  McLean, 
afterwards  Chief  Justice.  Gourlay  had  had  a  letter  of  introduction  to  him  and  had 
been  received  by  him  most  politely.  He  had  given  him  some  pamphlets  to  read  and 
circulate,  but  by  the  4th  of  June  he  found,  much  to  his  astonishment,  that  McLean. 
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w&s  adverse  to  him.  Nep.  No.  26,  p.  334.  Afterwards,  in  1822,  when  G^urlay  was  in 
prison  in  London,  he  offered  to  get  out  of  prison  long  enough  to  give  McLean  a 
chance  to  horsewhip  him  as  he  had  heard  McLean  had  once  threatened  to  do-  but 
McLean,  being  then  in  London,  had  too  much  sense  to  accept  the  offer.  McLean  had 
been  angered  by  Gourlay's  reference  in  one  of  his  Addresses  to  "worldly  minded 
priests,  pettifogging  lawyers  and  the  spawn  of  legislative  councillors, ' '  Nep.  No.  30 
p.  428.  *      ' 

(102)— Chron.  of  Can.,  1st  Edition,  pp.  31-34. 
(103) — Gen.  Intro.,  p.  xi. 
(104)— Nep.  No.  16,  pp.  145-148. 
(105)— Nep.  No.  16,  p.  153;  Nep.  No.  35,  p.  476. 
(106)— Nep.  No.   16,  p.  154 
(107) — 44  George  HI.,  c.  1,  U.  C.  reads: 

"An  Act  for  the  better  securing  this  Province  against  all  seditious  attempts  or 
designs  to  disturb  the  Tranquility  thereof. 

(Paased  9th  March,  1804). 

Whereas  it  is  necessary  to  protect  his  Majesty's  subjects  of  this  Province  from 
the  insidious  attempts  or  designs  of  evil  minded  and  seditious  persons;  And  where- 
as much  danger  may  arise  to  the  public  tranquility  thereof,  from  the  unrestrained 
resort  and  residence  of  such  persons  therein;  Be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  vvith  the  advice  and  consent  of  the  Legislative  Coun- 
cil and  Assembly  of  the  Province  of  Upper  Canada,  constituted  and  assembled  by 
virtue  of,  and  under  the  authority  of  an  Act  passed  in  the  Parliament  of  Great 
Britain,  intituled  "An  Act  to  repeal  certain  parts  of  an  Act  passed  in  the  fourteenth 
year  of  his  Majesty's  reign,  intituled  "an  Act  for  making  more  effectual  pro\-ision 
for  the  government  of  the  Province  of  Quebec,  in  North  America,  and  to  make  furth- 
er provision  for  the  government  of  the  said  Province"  and  by  the  authority  of  the 
same.  That  from  and  after  the  passing  of  this  Act,  it  shall  and  may  be  lawful  for  the 
Governor,  Lieutenant  Governor,  or  Person  Administering  the  Government  of  this 
Province,  for  the  Members  of  the  Legislative  and  Executive  Councils,  the  Judges  of 
his  Majesty's  Court  of  King's  Bench  for  the  time  being,  respectively,  or  for  any 
]>erson  or  persons  authorized  in  that  behalf,  by  an  instrument  under  the  hand  and 
seal  of  the  Governor,  Lieutenant  Governor,  or  Person  Administering  the  Government 
for  the  time  being,  or  any  one  or  more  of  them,  jointly  or  separately,  by  warrant  or 
warrants  under  his  or  their  hand  and  seal,  or  hands  and  seals,  to  arrest  any  person 
or  persons,  not  having  been  an  inhabitant  or  inhabitants  of  this  Province  for  the 
space  of  six  months  next  preceding  the  date  of  such  warrant  or  warrants,  or  not 
having  taken  the  oath  of  allegiance  to  our  Sovereign  Lord  the  King,  who  by  words, 
actions  or  other  behaviour  or  conduct  hath  or  have  endeavoured,  or  hath  or  have 
given  just  cause  to  suspect  that  he,  she  or  they  is  or  are  about  to  endeavour  to 
alienate  the  minds  of  his  Majesty's  subjects  of  this  Province  from  his  person  or 
government,  or  in  any  wise  with  a  seditious  intent  to  disturb  the  tranquillity  thereof, 
to  the  end  that  such  person  or  persons  shall  forthwith  be  brought  before  the  said 
person  or  persons  so  granting  such  warrant  or  warrants  against  him,  her  or  them,  or 
any  other  person  or  persons  duly  authorized  to  grant  such  warrants  by  virtue  of  this 
Act;  And  if  such  person  or  pers^^ns,  not  being  such  inhabitant  or  inhabitants  as 
aforesaid,  or  not  having  taken  such  oath  of  allegiance,  shall  not  give  to  the  person 
or  persons  so  granting  such  warrant  or  warrants,  or  so  authorized  as  aforesaid,  be- 
fore whoni  he,  she  or  they  shall  be  brought,  full  and  complete  satisfaction  that  his, 
her  or  their  words,  actions,  conduct  or  behaviour  had  no  such  tendency,  or  were  not 
intended  to  promote  or  encourage  disaffection  to  his  Majesty's  person  or  government, 
it  shall  and  may  be  lawful  for  each  or  any  of  the  said  persons  so  granting  such  war- 
rnnt  or  warrants,  or  so  authorized  as  aforesaid,  and  he  and  they,  is  and  are  hereby 
required  to  deliver  an  order  or  orders  in  writing,  to  such  person  v  persons,  not 
being  such  inhabit-ant  or  inhabitants  as  aforesaid,  or  not  having  taken  such  oath  of 
allegiance,  requiring  of  him,  her  or  them  to  depart  this  Province  within  a  time  to  be 
limited  by  such  order  or  orders,  or  if  it  shall  be  deemed  expedient  that  he,  she  or 
they  should  be  permitted  to  remain  in  this  Province,  to  require  from  him,  her  or 
them  good  and  sufficient  security  to  the  satisfaction  of  the  person  or  persons  acting 
under  the  authority  hereby  given,  for  his,  her  or  their  good  behaviour,  during  his, 
her  or  their  continuance  therein. 
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II.  And  be  it  further  Enacted  by  the  Authority  aforesaid,  That  if  any  person  or 
persons,  not  being  such  inhabitant  or  inhabitants  as  aforesaid,  or  not  having  taken 
such  oath  of  allegiance,  who  by  any  order  or  orders  so  delivered  to  him,  her  or  them, 
is  or  are  required  to  depart  this  Province  within  a  time  limited  by  that  order,  should 
by  sickness  or  other  impediment,  be  prevented  from  paying  due  obedience  to  the 
same,  it  shall  and  may  be  lawful  for  the  person  or  persons  who  hath  or  have  issued 
such  order  or  orders  as  aforesaid,  or  for  any  other  person  or  persons  as  aforesaid, 
authorized  by  this  Act  so  to  do  (the  person  or  persons  acting  under  the  authority 
hereby  given,  being  first  satisfied  that  such  impediment  by  sickness  or  otherwise, 
ought  to  be  admitted  as  a  reason  for  such  order  as  aforesaid  not  having  been  obeyed) 
by  an  indorsement  in  writing  upon  the  said  order  or  orders,  or  otherwise  in  writing, 
to  enlarge  the  time  specified  in  the  said  order  or  orders,  from  time  to  time  as  oc- 
casion may  require,  and  if  any  person  or  persons  so  having  been  required  or  ordered 
to  quit  this  Province  as  aforesaid,  and  not  having  obtained  an  enlargement  of  such 
time,  in  manner  hereinbefore  specified,  shall  be  found  at  large  therein,  or  return 
thereunto  after  the  time  limited  by  any  or  either  of  such  orders,  without  licence 
from  the  Governor,  Lieutenant  Governor,  or  Person  administering  the  Government 
for  the  time  being,  in  that  behlaf,  or  in  case  any  person  or  persons  who  shall  have 
been  served  with  any  or  either  of  such  order  or  orders  as  aforesaid,  or  who  shall 
have  been  permitted  to  remain  in  this  Province,  upon  such  security  as  aforesaid, 
shall  by  words,  actions  or  otherwise,  endeavour  to  give  just  cause  to  suspect  that  he, 
she  or  they  is  or  are  about  to  endeavour  to  alienate  the  minds  of  his  Majesty's 
subjects  of  this  Province  from  his  Person  or  Government,  or  in  any  wise  with  a 
seditious  intent,  to  disturb  the  tranquillity  thereof,  it  shall  and  may  be  lawful  for 
any  one  or  more  of  he  said  person  or  persons  so  authorized  by  this  Act  as  aforesaid, 
and  he  and  they  is,  and  are  hereby  required,  by  warrant  or  warrants  under  his  or 
their  hand  and  seal,  or  hands  and  seals,  to  commit  such  person  or  persons  so  re- 
maining at  large,  or  returning  into  this  Province  without  such  licence  as  aforesaid, 
or  so  endeavouring  or  giving  cause  to  suspect,  that  he,  she  or  they  is  or  are  about 
to  endeavour  so  to  alienate  the  minds  of  his  Majesty's  subjects  of  this  Province,  or 
in  any  wise  with  a  seditious  intent,  to  disturb  the  tranquillity  thereof,  to  the  common 
Gaol,  or  to  the  custody  of  the  Sheriff  of  the  district,  in  such  districts  in  which  there 
shall  be  no  gaol  at  that  time,  there  to  remain  without  bail  or  mainprize,  unless  de- 
livered therefrom  by  special  order  from  the  Governor,  Lieutenant  Governor  or  Per- 
son administering  the  Government  for  the  time  being,  until,  he,  she  or  they  can  be 
prosecuted  for  such  offence  in  his  Majesty's  Court  of  King's  Bench,  or  of  Oyer  and 
Terminer  and  General  Gaol  Delivery  in  this  Province,  or  under  any  special  commis- 
sion of  Oyer  and  Terminer  to  be  issued  by  the  Governor,  Lieutenant  Governor,  or 
Person  administering  the  Government  of  this  Province  for  the  time  being;  and  if 
such  person  or  persons,  not  being  such  inhabitant  or  inhabitants  as  aforesaid,  or  not 
ha-ning  taken  such  oath  of  allegiance,  shall  be  duly  convicted  of  any  of  the  offenc«* 
herein  before  described,  in  either  of  the  said  Courts  respectively,  he,  she  or  they 
shall  be  adjudged  by  such  Court  forthvtdth  to  depart  this  Province,  or  to  be  imprison- 
ed in  the  common  Gaol,  or  be  delivered  over  to  the  custody  of  the  Sheriff  in  such 
districts  in  which  there  shall  be  no  gaol  at  that  time,  for  a  time  to  be  limited  by  such 
judgement,  and  at  the  expiration  of  that  time  to  depart  this  Province;  and  if  such 
person  or  persons  so  convicted  as  aforesaid,  shall  remain  in  this  Province,  or  return 
thereinto  after  the  expiration  of  the  time  to  be  limited  by  the  said  judgement,  with- 
out licence  from  the  Governor,  Lieutenant  Governor,  or  Person  administering  the 
Government  for  the  time  being,  in  that  behalf  first  had  and  obtained,  such  person 
or  persons  on  being  duly  convicted  of  so  remaining  or  returning,  before  either  of 
the  said  Courts,  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a  felon, 
without  benefit  of  Clergy.  Provided  always.  That  if  in  the  execution  of  the  powert 
hereby  given,  any  question  shall  arise  touching  or  concerning  the  space  of  time 
during  which  any  person  or  persons  shall  have  been  an  inhabitant  or  inhabitants  of 
this  Province  previous  to  any  warrant  or  warrants  having  been  issued  against  him, 
her  or  them,  or  touching  or  concerning  the  fact  of  any  person  or  persons  havinr 
taken  such  oath  of  allegiance,  the  proof  shall,  in  all  such  cases,  lay  (sic)  on  the  party 
or  parties  against  whom  any  such  warrant  or  warrants  shall,  in  virtue  of  the  powers 
hereby  given,  have  been  granted  or  issued. 

m.  And  be  it  further  Enacted  by  the  Authority  aforesaid.  That  if  any  person 
or  persons,  at  any  time,  shall  be  sued  or  prosecuted  for  any  thing  by  him  or  them 
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done,  in  pnrsuanee,  or  by  colour  of  this  Act,  or  of  any  matter  or  thing  therein  con- 
tained, such  action  or  prosecution  shall  be  commenced  within  three  calendar  months 
next  after  the  offence  shall  have  been  committed,  and  such  person  or  persons  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence  for  his,  her  or  their 
defence,  and  if,  upon  trial,  a  verdict  shall  pass  for  the  defendant  or  defendants,  or 
the  plaintiff  or  plaintiffs,  shall  become  nonsuited,  or  shall  discontinue  his,  her  or 
their  suit  or  prosecution,  or  if  judgement  be  given  for  the  defendant  or  defendants 
upon  demurrer  or  otherwise,  such  defendant  or  defendants  shall  have  treble  costs  to 
him  or  them  awarded  against  the  plaintiffs  or  plaintiffs." 

I  may  add  that  William  Lyon  MacKenzie  in  his  speech  in  the  Legislative 
Assembly  May  21st,  1858,  when  Gourlay  asked  to  be  heard  before  the  House,  says 
expressly  that  the  Act  was  passed  to  prevent  Irish  Eoman  Catholics  from  settling 
in  Upper  Canada — "to  keep  out  the  Irish  Catholics  from  this  country." 
See  a  very  rare  brochure:  Mr.  Gourlay 's  Case/before  the/Legislature/with  his/ 
Globe  Book  and  Job  Office/1858. 

That     the     conclusions    in     the     text     as     to     the     objects     of     the     Act     are 
well    founded     appears     in     a     little     work     which     I     had     not     seen     when     the 
text  was  in  hand.     The  work  I  refer  to  is  entitled:  "Life  and  Letters/of  the  late' 
Hon.  Eichard  Cartwright/^ember  of  Legislative  Council  in  the  First  Parliament/ 
of  Upper  Canada/Edited  by  Rev.  C.  E.  Cartwright/Born  1759,  Died  1815/   (Quota- 
tion   from    Tennyson) /Toronto,     Canada:     Sydney,     N.    S.     "W./Belford     Brothers/ 
MDOCCLXXVI."     12  mo.,  cloth,  pp.  viii.  9-145.     The  book  contains  a  short  life  of 
Cartwright  by  the  Reverend  Dr.  Strachan,  and  letters  by  Cartwright  to  several  cor- 
respondents from  1792  to  1808  on  public  matters,  legislation,  etc.    It  casts  a  flood  of 
light  on  much  of  our  early  history  and  clears  up  some  facts  that  have  been  in  dispute. 
Of  course  there  is  no  possible  ground  for  suspecting  anything  but  the  best  of  good 
faith.     In  a  letter  to  the  Reverend  Dr.   Strachan,   dated  March   17th,   1804,   Cart- 
wright, speaking  of  the  work  of  the  Session  of  Parliament  just  closed,  says:  "The 
renewal  of  the  war  with  France  having  been  mentioned  in  the  Governor's  speech, 
and   the   necessity  thence   inferred   of   guarding   the    internal    tranquillity     of    the 
Province  against  the  insidious  attempts  of  secret  enemies,  the  subject  was  considered 
with  the  attention  that  so  weighty  a  matter  deserved.    In  the-course  of  the  investi- 
gation  it    was   understood   that    the    Executive     Government     already     possessed     a 
sufficient  power  of  coercion  and    restraint   over    alien    enemies;    but    it    appeared 
likely  that  other  instruments  might  be  employed,  and  some  upon  whom  it  would  be 
difficult  to  fix  the  proposed  discriminating  term  of  alien.  It  was  agreed  also  that 
every  political  society  ought  to  possess  the  power  of  excluding  from  its  limits  all 
strangers   who    evinced    a    disposition    to    excite    dissension    and    inflame    discontent 
among  its  respective  orders;   or  in  other  words,  to  disturb  the  established  govern- 
ment thereof:  and  on  this  principle  a  law  was  framed,  authorizing  persons  in  cer- 
tain   public    situations — namely    the     Governor,    members    of    the     Legislative     and 
Executive   Council,   Judges  of  the   Court   of  King's  Bench,   and   others    to   be  com- 
missioned  by   the   Governor — on   complaint   being  made    against    any   person   not   a 
stated  resident   of  the  Province    (that  is,  who  had   not  been   an  inhabitant  for  six 
months  before  and  had  not  taken  the  oath  of  allegiance)  to  call  such  person  before 
them  and  require  him  to  give  an  account  of  himself;   and  if  he  appeared  to  have 
been  guilty  of  improper  conduct  in  this  respect  or  to  have  given  just  cause  of  sus- 
picion of  having  sinister  views  of  this  kind,  to  order  him  out  of  the  Province   or 
to  make  him  find  sureties  for  his  good  behaviour  while  remaining  therein,  and  the 
necessary    provisions    were      added      for     enforcing     obedience     to     such     orders." 
This  must   dispose   of  the   contention  that   the   Act    was   an    AUen    Act,  aimed    at 
aliens  only,  and   not   at  British  subjects  also.      (It   may  be   observed  that   the   con- 
junction "and"  used  by  Cartwright  appears  as  "or"  in  the  Statute  as  passed  and 
engrossed).     It  appears  that  the  Act  was  really  a  war  measure:   that  it  was  not 
repealed  after  the  war  can  be  fully  explained  by  the  conduct  of  many,  both  alien 
and  British  subjects,  during  the  War  of  1812 — that  painful  episode  of  the  war  has 
not  yet  received  the  attention  it  deserves. 

(It  is  to  be  regretted  that  we  have  no  more  worthy  a  memorial  of  this  most  use- 
ful public  servant  who  has  helped  to  make  our  Province  what  it  is.  He  was  not  the 
'•recording  animal"  which  Gourlay  boasted  himself  to  be,  and  we  could  profitably 
exchange  some  hundreds  of  pages  of  Gourlay  for  a  few  more  of  Cartwright.) 
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The  records  of  the  Houses  of  Parliament  at  York  for  1804  are  now  available 
to  all,  and  they  bear  out  Cartwright's  statements  fully.  In  the  Sixth  Report  of  the 
Bureau  of  Archives  for  the  Province  of  Ontario,  Toronto,  1911,  will  be  found  the 
course  of  legislation: 

1804.  February  8th,  the  Lieutenant  Governor,  Peter  Hunter,  in  the  speech  from 
the  Throne  said:  "Among  the  first  objects  I  would  recommend  to  your  deliberation  is 
the  security  of  this  part  of  His  Majesty's  Dominion,  by  sane,  wise  and  salutary  law, 
calculated  to  protect  the  King's  Government  against  aliens  and  to  afford  His 
Majesty's  subjects  in  this  Province  all  the  internal  security  which  can  be  derived 
from  timely  and  well  concerted  legislative  precaution." 

February  8th,  the  address  of  the  Legislative  Council  in  answer  to  the  speech 
from  the  Throne,  said:  "We  shall  duly  attend  to  the  framing  of  such  salutary 
measures  as  may  be  calculated  to  protect  the  King's  Government  against  aliens  and 
to  afford  His  Majesty's  subjects  in  this  province  all  the  internal  security  which  can 
be  derived  from  timely  and  well-concerted  legislative  precaution." 

February  9th,  the  House  of  Assembly  in  its  Address  in  answer  to  the  speech 
from  the  Throne,  said:  "Fully  convinced  of  the  good  effects  to  be  derived  from 
timely  precaution  against  the  insidious  designs  of  hostile  aliens  ...  we  will 
lose  no  time  in  taking  these  important  objects  into  our  consideration     .     .     . " 

February  14th,  in  the  Council,  on  motion  of  Mr.  Baby,  seconded  by  Mr.  Cart- 
wright,  "that  part  of  His  Excellency  the  Lieutenant-Governor's  speech  .  .  . 
having  reference  to  aliens"  was  read;  and  also  that  part  of  the  answer  of  the 
House  relative  thereto — thereupon  "Mr.  Baby  .  .  moved,  seconded  by  Mr.  Duncan, 
for  leave  to  bring  in  a  Bill,  the  'Alien  Bill,  and  that  the  same  be  now  read  the  first 
time." 

February  15th.  In  the  Council  "a  Bill  intitled  'The  Alien  Bill'  was  read  a 
second  time." 

February  2lBt,  in  the  Council,  "Mr.  Cartwright  moved,  seconded  by  Mr.  Baby, 
that  that  part  of  the  order  of  the  day  which  requires  the  further  consideration  of 
the  'Alien  Bill'  be  discharged,  and  that  the  same  be  taken  into  consideration  to- 
morrow.   Ordered  accordingly." 

February  22nd,  "the  order  in  respect  to  the  'Alien  Bill'  "  was  discharged 
till  to-morrow. 

February  23rd,  the  House  resolved  itself  into  "Committee  of  the  whole  House 
upon  the  further  consideration  of  the  'Alien  Bill.'  "  House  in  Committee  "went 
again  into  the  consideration  of  the  said  Bill"  and  rose,  reported  progress,  and 
asked  to  sit  again  on  the  morrow. 

It  was  at  this  point  that  the  Bill  was  changed  so  as  no  longer  to  be  aimed  simply 
at  aliens — for  on. 

February  24th,  "the  House  resolved  itself  into  €ommittee  of  the  whole  House 
upon  the  consideration  of  the  Bill  'For  better  securing  the  Province  against 
seditious  attempts  or  designs  to  disturb  the  tranquility  thereof.'  "  Amendments 
were  made,  agreed  to  and  engrossed. 

February  25th,  "Read  as  engrossed  a  Bill  'For  the  better  securing  this  Province 
against  all  seditious  attempts  or  designs  to  disturb  the  tranquillity  thereof  ": 
the  Bill  was  recommended  and  in  Committee  of  the  Whole  other  amendments  were 
made,  and  ordered  to  be  engrossed. 

February  27th,  it  was  again  considered  in  Committee  of  the  Whole  and  further' 
amendments   made.      The    amendments   were   read    with   the   Bill   and    the    Bill    as 
amended    adopted.      Engrossed,    it    received    the    Speaker's   signature    and   was   sent 
down  to  the  House  of  Assembly  by  the  hands  of  the  Master-in-Chancery,  Mr.  David 
Bairns. 

February  27th,  received  by  the  Assembly  and  read  the  first  time; 

February  29th,  read  the  second  time  and  considered  in  Committee  of  the  Whole 
which  made'  no  amendments.  Being  reported  without  amendment,  on  the  motion 
for  the  receipt  and  adoption  of  the  report,  Mr.  Angus  Macdonell,  of  York,  moved, 
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eeconded  by  ifr.  Ralfe  Clinch  of  Lincoln,  that  the  Act  should  be  in  force  only  for 
four  years.  On  a  division,  Macdonell  and  Clench  -were  alone  for  the  amendment 
against  eleven  for  the  negative.  The  Bill  was  passed,  signed  by  the  Speaker,  and 
returned  to  the  Legislative  Council  by  the  hands  of  Mr.  Samuel  Sherwood  of  Gren- 
ville  and  Mr.  John  Ferguson  of  Frontenac.  They  performed  their  mission  on  the 
same  day,  and 

March  9th  the  Bill  received  the  assent  of  His  Excellency. 

It  will  be  seen  that  the  measure  received  most  careful  consideration  and  must 
have  been  thought  necessary  by  those  best  competent  to  judge.  It  will  be  seen. 
Chap,  o  of  Part  11.,  that  Gourlay  himself  says  in  his  petition  of  May  4th,  1846,  that 
this  Act  "was  intended  for  Irish  rebels  or  aliens." 

(108)— Stat.  Ac,  Vol.  2,  pp.  490,  491. 

(109) — Gen.  Intro.,  p.  Ixiv: 

(110) — Stat.  Ac.  Vol.  2,  p.  516.  Gourlay  explains  the  word  thus:  "Suppose  & 
personage  having  purloined  your  sugar  plum,  sucks  it  till  both  his  mouth  and  eyes 
water  with  gladness,  making  you  all  the  time  think  that  such  gladness  comes  from 
the  pleasure  of  your  company  instead  of  the  sweet  relish  of  your  unseen  and  lost 
sugar  plum,  then  you  have  some  idea  of  the  term  'pawkie';  and  it  will  help  you  on  to 
comprehend,  though  not  altogether,  the  Chief  Justice  of  Upper  Canada."  do.  do. 
pp.  516,  517.     The  nick-name  (for  the  adjective  became  such)  "stuck." 

(Ill)— Ivetter,  Powell  to  Gore,  January  18,  1819,  in  the  Toronto  Public  Library. 

(112)— Nep.  No.  16.  p.  163;  Nep.  No.  22,  p.  263.  Stat.  Ac,  Vol.  2,  p.  498. 
The  estimates  of  Swayzie  differ  according  to  the  pnuciples  of  the  w»riter.  Swayzie 
was  a  scout  during  the  Revolutionary  War;  the  Americans  therefore  called  him  a 
spy — he  took  horses  for  the  loyal  troops;  they  called  him  a  horsethief.  Some  account 
of' him  will  be  found  in  a  note  to  an  article  on  Early  Upper  Canadian  Legislation 
and  Legislators  in  33  C.  L.  T.  for  January,  1913,  pp.  28,  29.  It  will  be  seen  that  he 
himself  had  been  found  guilty  of  sedition  by  a  Jury,  and  therefore  he  knew  some- 
thing about  it.    Stat.  Ac,  Vol.  2,  p.  492. 

(113)— See  In.  re  Biggar,  10  U.  C.  L.  J.,  329. 

(114)— Gen.  Intro.,  p.  x. 

(115)— Nep.  No.  25,  pp.  324,  326. 

(116) — Gen.  Intro.,  pp.  Ixxvii.,  Ixxviii. 

(117) — Gen.  Intro.,  pp.  cccxx.-cccxxiii. 

(118)— Nep.  No.  26,  pp.  330-334. 

(119) — Stat.  Ac,  Vol.  2,  p.  394.  There  is  extant  a  contemporary  description  of 
the  gaol  at  Niagara  by  a  competent  and  impartial  observer — it  appears  in  a  work 
seldom  met  with,  entitled  "Travels/through  part  of/the  United  States/and/Canada/ 
in/181S  and  1819/Bv  John  M.  Duncan.  A.B.  in  Two  Volumes/Vol.  /New  York/lV. 
B.  Billev,  92.  Broadway/New  Haven  Howe  &  Spalding/1823."  Cr.  8  vo.  boards. 
Vol.  L,  pp.  xvi.-333:  Vol.  11.,  pp.  xii.-3S4. 

In  Volume  II..  pp.  107-108,  Duncan  describes  the  gaol  at  Niagara  (which  "map- 
makers  and  travellers  persist  in  calling  .  .  .  Newark,  but  that  name  is  not  ac- 
knowledged by  the  inhabitants"): 

"Niagara  is  possessed  of  a  court  house  and  jail;  both  under  one  roof.  The  jail 
is  on  the  lower  floor.  The  cells,  both  for  criminals  and  debtors,  surround  and  open 
from  the  hall,  which  leads  to  the  court-room,  and  the  guilty  or  unfortunate  inmates 
are  exposed  to  the  gaze  of  everyone  whom  curiosity  or  idleness  induces  to  enter. 
The  partitions  and  doors  of  the  various  cells  are  composed  of  strong  pieces  of  oak 
firmly  bolted  together;  the  doors  are  about  nine  inches  thick,  consisting  of  two  thick- 
nesses of  wood  with  sheet-iron  between  them.  Some  of  the  debtors'  apartments 
have  a  small  window  to  the  outside,  but  the  criminals  have  no  light  but  from  a 
small  semicircular  opening  in  the  door.  The  debtors  have  fire  places,  but  the  crim- 
inals have  only  the  miserable  comfort  of  looking  out  at  a  stove  in  the  middle  of 
the  hall,  from  which  no  perceptible  warmth  can  reach  their  dismal  abodes.  It  must 
be  truly  dreadful  to  pass  a  Canadian  winter  in  such  a  place.  How  miserably  does 
this  prison  contrast  with  those  in  the  United  States!  " 
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Duncan  was  a  printer  of  a  theological  bent  of  mind,  a  university  graduate,  who 
took  a  deep  interest  in  penology — he  gives  a  careful  description  of  the  prisons  at 
Boston,  Philadelphia,  etc.  He  exhibits  nowhere  any  bias  in  favour  of  American 
institutions,  rather  the  reverse. 

(120)— Nep.  No.  28,  pp.  385-392. 

(121)— Nep.  No.  29,  pp.  393-401. 

(122)— Nep.  No.  33,  pp.  457-468. 

(123)— Nep.  No.  32,  pp.  437-456. 

(124)— Nep.  No.  34,  p.  477;  Gen.  Intro.,  p.  xii. 

(125) — This  was  the  prosecution  of  Mr.  Cuthell,  one  of  the  most  respectable 
booksellers  in  London,  who  dealt  almost  exclusively  in  classical  literature,  and  had 
published  the  philological  writings  of  Rev.  Gilbert  Wakefield.  "Wakefield,  through 
another  printer,  pubHshed  a  pamphlet  in  reply  to  the  Bishop  of  Llandaflf,  of  which 
some  copies  were  sent  to  Cuthell 's  shop  for  sale  without  Cuthell 's  knowledge. 
Cuthell 's  shopman  sold  a  few  copies  also  without  Cuthell 's  knowledge,  and  Cuthell 
stopped  the  sale  as  soon  as  he  discovered  the  nature  of  the  publication.  An  infor- 
mation was  brought  against  him  at  the  instance  of  the  Attorney-General,  and  he 
was  defended  by  Erskine,  who  contended  that  the  accused  was  not  criminally  liable 
for  the  act  of  his  servant.  This  was  not  the  law  at  that  time,  and  Cuthell  was  con- 
victed. After  a  short  imprisonment  he  was  discharged  on  paying  a  fine  of  30  marks. 
As  the  law  was  the  same  in  Upper  Canada  as  in  England,  one  can  easily  see  the  utter 
futility  of  a  defence  on  such  lines,  the  absurdity  of  Gourlay's  advice,  and  the 
wisdom  of  Ferguson  and  his  lawyer  in  rejecting  it.  Campbell's  Lives  of  the  Lord 
Chancellors,  Vol.  6,  pp.  402-403,  27  How.  St.  Tr.,  pp.  641-680.  The  Cuthell  trial  was 
February  21,  1799,  and  created  great  excitement  at  the  time. 

(126) — Nep.  No.  34,  p.  477;  Gen.  Intro.,  p.  xiii.  Ferguson's  lawyer  was 
Thomas  Taylor,  an  English  Barrister  called  in  Hilary  Term  of  that  year,  and  after- 
wards the  Editor  of  a  Volume  of  Reports  of  Cases  in  the  King's  Bench,  Upper 
Canada,  the  first  legal  Reports  published  in  the  Province.  See  "The  Legal  Pro- 
fession in  Upper  Canada  in  its  Early  Periods."     (Toronto,  1916),  at  p.  108  and  notes. 

(127) — ^See  a  note  on  this  case  in  a  note  to  an  article  on  Some  Early  Legislation 
in  Upper  Canada  in  the  Canada  Law  Times  for  1913,  p.  190,  Gen.  Intro.,  p.  xiii. 

(128)— Nep.  No.  34,  p.  478. 

(129) — Gen.  Intro.,  pp.  xiii.,  sqq.  The  "strident  peal  of  unmeaning  maniacal 
laughter"  of  Dent,  Vol.  1,  p.  37,  "the  maniacal  laugh"  of  Kingsford,  Vol.  IX.,  p. 
236,  at  the  trial,  are  mythical.  This,  not  the  trial,  is  the  occasion  of  the  insane  laugh. 
Witnesses  were  in  1841  examined  before  a  Committee  of  the  House  on  behalf  of 
Gourlay,  i.e.,  William  Hamilton  Merritt,  David  Thompson  and  David  Thorburn,  M.P. 
P.'s,  who  were  present  at  the  trial.  While  they  speak  of  wild  appearance,  incoherent 
speech  and  apparent  unconsciousness  of  what  was  going  on,  none  suggests  maniacal 
or  other  laughter.  Gourlay  does  not  speak  of  anything  of  the  kind  in  all  his  accounts 
of  the  trial.  And  with  his  views  as  to  recording  it  is  incredible  he  should  not  have 
mentioned  such  a  striking  incident  if  it  had  not  occurred.     Nep.  No.  6,  pp.  60,  61. 

It  has  more  than  once  been  stated  that  Gourlay  brought  an  action  for  damages 
against  Dickson  and  Claus — e.g.,  in  a  very  recent  and  very  interesting  work  in  The 
Chronicles  of  Canada  Series,  i.e.,  The/Family  Compact/A  Chronicle  of  the  Rebellion/ 
in  Upper  Canada/by/W.  Stewart  Wallace/Toronto/Glasgow,  Brooks  &  Company/1915, 
on  page  39  it  is  said  "Gourlay  then  (i.e.,  after  his  remand  to  gaol  by  the  Chief 
Justice)  attempted  to  bring  actions  against  Dickson  and  Claus  for  false  imprison- 
ment, but  here,  too,  he  was  defeated  by  legal  chicanery.  The  defendants  each 
obtained  an  order  for  security  for  costs,  and  Gourlay,  lying  in  jail  with  his  business 
going  to  ruin,  was  not  able  to  raise  this  security.  The  actions  therefore  lapsed,  and 
Dickson  and  Claus  escaped  prosecution." 

I  think  this  is  a  mistake.  Gourlay  does  indeed  once,  and  only  once,  refer  to 
such  an  action.    In  the  General  Introduction,  p.  x.,  he  says: 

"After  three  months'  confinement  it  was  whispered  that  I  should  ...  be 
tried  .  .  .  for  not  having  obeyed  the  order  to  quit  the  Province.  ...  In  the 
meantime  I  instituted  a  suit  for  false  imprisonment  and  wrote  off  to  various  quarters 
for  legal  advice." 
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A  little  later  at  p.  xxxiii.  he  says: 

"Sir  Arthur  Piggott  and  other  lawyers  of  eminence  .  .  .  had  their  decided 
opinions  ...  that  those  who  had  caused  the  arrest  were  subject  to  an  action 
for  false  imprisonment. 

In  several  places  he  speaks  of  his  hope  to  have  the  matter  tried  by  a  jury. 

But  nowhere  else  than  at  p.  x.,  in  all  his  voluminous  writings,  does  he  suggest 
that  he  had  brought  an  action  (it  is  possible  that  he  did  not  use  the  word  "institute" 
in  the  lawyer's  sense)  and  he  never  at  any  time  complains  of  its  stay.  It  is  incred- 
ible that  Gourlay,  when  detailing  again  and  again  his  wrongs,  would  have  omitted 
to  mention  the  "lapse"  of  his  action  if  such  had  been  the  case. 

I  have  carefully  examined  the  proceedings  of  the  Court  of  King's  Bench  up  to 
Hilary  Term,  I.  Geo.  IV.,  January  13th,  1821,  and  find  no  record  of  such  an  order 
being  made,  nor  indeed  any  record  of  the  actions  at  all.  While  the  actions  might 
have  been  begun  without  any  record  being  extant,  an  order  for  security  for  costs 
was  at  that  time  a  matter  of  Term  Motion,  a  Rule  Nisi,  etc.  (Now,  of  course,  it  is 
a  mere  Chamber  matter  if  not  obtained  on  praecipe.)  The  fact  that  no  record  exists 
in  the  Term  Book  is  almost  conclusive  against  any  such  order  having  been  obtained. 

Moreover,  if  it  was  obtained,  it  is  somewhat  difficult  to  see  "chicanery"  in  the 
transaction.  The  order  could  not  have  been  obtained  on  account  of  the  position  of 
the  supposed  defendants;  the  Statute  does  not  so  provide  and  there  was  no  general 
law  in  that  regard.  The  ground  upon  which  such  orders  must  have  been  granted  if 
granted  at  all,  could  only  be  Gourlay 's  absence  from  the  Province.  From  very  early 
times  it  was  the  practice  of  the  English  Court,  (which  our  Courts  were  compelled  by 
law  to  follow),  to  order  any  plaintiff  to  give  security  for  costs  if  ae  was  out  of  the 
jurdisdiction.     This  is  still  the  law  in  practically  all  English-speaking  countries,  our 

'  own  included.  The  order,  then,  must  have  been  obtained  not  when  Gourlay  was  in 
gaol  but  after  his  banishment.     It  looks  hard  that  a  plaintiff  who  is  banished  must 

[give  security  for  the  costs  of  an  action,  but  it  is  even  more  necessary  in  his  case 
than  in  that  of  one  living  or  going  abroad,  who  might  come  into  the  Country  at  any 

[time. 

Just  about  that  time  a  precisely  similar  order  had  been  made  in  the  Court  of 
King's  Bench  in  England.  One  Harvey  had  brought  an  action  against  Jacob,  and 
it  was  all  ready  for  trial  when  the  plaintiff  was  convicted  of  a  felony  and  sentenced 
to  transportation.  The  defendant  applied  for  an  order  for  security  for  costs,  and 
cited  cases  in  the  Court  of  Common  Pleas  wherein  such  an  order  was  refused  where 
the  plaintiff  was  a  prisoner  in  Newgate  Prison  or  a  bankrupt  or  a  prisoner  of  war 
in  France.  But  the  Court  granted  the  order.  Harvey  v.  Jacob  (1817),  1  B.  &  Aid. 
1.59. 

It  should  be  added  that  while-  no  order  of  this  kind  could  be  granted  on  the 
ground  that  Gourlay  was  in  prison  or  penniless,  Gourlay  never  had  any  trouble  in 
obtaining  necessary,  even  ample,  supplies  of  money,  and  that  he  had  no  business 
which  could  be  ruined  by  his  incarceration. 

The  orders,  if  they  were  made  after  he  left  the  Province,  had  no  prejudicial 
effect;  he  never  would  have  pressed  the  actions  at  the  time.  I  have  sufficiently  in- 
dicated that  in  my  opinion  the  actions  could  not  possibly  succeed,  and  proceeding 
with  them  would  be  nothing  but  a  waste  of  time  and  money. 

(130)— Kingsford  Hist,  of  Canada.,  Vol.  IX.,  p.  236. 

(131)— Nep.  No.  6,  p.  62.       * 

(132) — Gen.  Intro.,  p.  xvi.,  note. 

(13?)— The  King  v.  MitcheU   (1809).  10  East,  511. 

■  (134) — Gen.  Intro.,  p.  xv. 

(135)— Nep.  No.  6,  p.  58. 

(136)— Nep.  No.  8,  pp.  73-77  (note). 


Part  II. 

CHAPTER  V. 

Gourlay  Again  in  England. 

Defiant  afi  lie  wafi  of  the  law  and  its  officers,  Gourlay  Avas  not  so 
foolish  as  to  disobey  the  sentence  of  banishment.  Bewildered  and  dis- 
tracted, he  made  his  way  across  the  river  and  wandered  up  along  the 
bank  until  he  came  to  Buffalo.  He  was  fairly  well  provided  with  money, 
the  proceeds  of  drafts  made  on  his  friends  in  the  old  land ;  and  he  remain- 
ed a  week  in  Buffalo  to  recruit  his  shattered  health.  Then  he  went  to 
Geneva,  N.Y.,  where  he  remained  the  same  length  of  time  for  the  same 
purpose ;  then  to  Albany,  where  he  remained  a  fortnight.  He  had  intend- 
ed to  make  his  way  to  New  York  and  sail  thence  for  home,  but  at  Albany 
he  heard  that  yellow  fever  was  raging  in  New  York,  he  determined 
to  sail  from  Quebec.  This  he  might  safely  do  as  his  banishment  was 
only  from  the  Province  of  Upper  Canada.  But  he  heard  that  his  brother 
Tom  was  in  New  York,  and  the  epidemic  abating,  he  went  down  to  New 
York  to  see  him,  arriving  October  Tth,  1819.  Leaving  New  York,  Octo- 
ber 10th,  he  made  his  way  by  Albany  to  Montreal  and  Quebec.  He  sailed 
from  Quebec,  October  24th,  and  had  an  uneventful  voyage  of  five  weeks 
and  four  days  (i),  arriving  at  Liverpool  December  2nd. 

Stopping  a  day  or  two  at  Chester,  he  then  went  on  to  Edinburgh. 
On  his  arrival  at  Edinburgh,  December  6th,  he  learned  of  his  father's 
death  (2),  and  went  almost  at  once  to  Craigrothie  where  his  wife  and 
five  children  were ;  he  possessed  himself  of  the  many  references  which 
had  been  made  to  him  during  the  previous  two  years,  in  the  newspapers 
of  Britain. 

January  3rd,  1820,  he  sent  a  circular  letter  "To  Editors  of  British 
Newspapers."  (3)  In  this  he  defended  himself  against  the  chai-ge  that 
he  was'  one  of  the  "worthies  who  escaped  from  Spa  Field,"  and  denied 
that  he  was  connected  with  the  schemes  of  Cobbett  and  Hunt.  He, 
moreover,  explained  that  in  Upper  Canada  his  efforts  had  no  view  what- 
ever to  a  reform  of  Parliament,  as  the  people  there  had  a  perfect  repre- 
sentation of  which  they  would  soon  make  a  better  use.  He  told  of  the 
"Convention"  and  its  objects,  his  own  prosecution  and  order  of  banish- 
ment, his  failure  to  obtain  releasie  on  Habeas  Corpus,  his  final  trial  and 
its  result — all  in  quiet  and  decorous  languag.e.  He  asked  for  instnTit 
Parliamentary  inquiry,  pledging  himself  to  show  that  50,000  of  the  poor 
inhabitants  of  Britain  could  be  provided  fop  every  year,  and  a  hand- 
some revenue  besides  yielded  to  the  British  Government  by  Upper 
Canada;  but  owing  to  the  King's  death  he  did  not  press  for  publication 
of  this  circular. 

About  the  middle  of  January  we  find  him  again  in  Edinburgh :  he 
waited  on  Constable,  an  eminent  bookseller,  to  offer  him  for  ])uh]ieatioii 
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"A  Statistical  Account  of  Upper  Canada  written  by  the  Inhabitants"; 
the  bookseller  informed  him  that  he  had  had  lying  by  him  for  some 
weeks  a  statistical  account  of  Upper  Canada  written  by  Dr.  Strachan, 
which  had  been  sent  home  recommended  for  publication  by  SIf  Pere- 
grine Maitland  and  the  Attorney-General,  John  Beverlej'  Robinson;  and 
he  added  that  he  had  declined  to  publish  it.  (*)  Gourlay  negotiated  with 
another  bookseller  and  believed  that  he  would  be  able  to  get  his  work 
printed  (as  also  petitions  to  Parliament  concerning  his  treatment  in 
Upper  Canada)  in  time  to  sail  for  Quebec  in  the  srpring.  "We  shall  find 
that  he  Avas  not  destined  to  see  the  American  continent  for  fourteen 
years  more. 

King  George  III.  died  January  19th,  1820,  Parliament  was  dk- 
solved,  and  Gourlay  determined  to  seek  restoration  of  his  health.  He 
first  went  westward  on  foot  through  Lanark,  Renfrew  and  Ayrshire, 
then  to  the  north  as  far  as  Peterhead,  Inverness  and  Fort  William,  re- 
turning to  Edinburgh  about  the  beginning  of  May.  (5)  He  then  found 
Strachan 's  book  advertised,  and  getting  hold  of  a  copy  he  "readily 
perceived  why  the  Edinburgh  bookseller  had  refused  to  be  its  publisher. 
From  beginning  to  end  it  exhibited  one  continued  tissue  of  weakness 
and  abominations,"  etc.,  etc.  (6) 

The  first  Parliament  of  the  new  reign  having  now  met,  Gourlay  was 
anxious  to  get  up  to  London  to  present  petitions  with  regard  to  the  state 
of  Upper  Canada  and  to  his  own  case.  Being  detained  in  Scotland  for 
a  few  weeks  by  the  death  of  a  family  connection,  he  left  Edinburgh 
June  2nd,  arriving  at  his  accustomed  lodging  house  in  Bouverie  Street, 
London,  June  6th.  Queen  Caroline  had  just  landed  and  was  expected 
in  London;  the  troubles  between  the  Royal  pair  made  it  impossible  to 
do  any  business  for  weeks,  and  Gourlay  retired  to  the  suburbs  to  await 
a  more  favourable  moment. 

In  the  last  week  of  June,  1820,  he  sent  a  circular  (dated  June  lOtih) 
to  every  member  of  the  House  of  Commons,  a  few  newspaper  editors 
and  some  friends.  (7)  The  "Statement"  was  much  the  same  as  that  of 
Januarv,  and  enclosed  a  draft  petition  setting  out  his  case,  also  his 
belief  that  Upper  Canada  would  furnish  the  proper  solution  of  the 
problem  of  the  poor ;  and  asking  that  the  state  of  Upper  Canada  might 
be  taken  into  serious  consideration  by  the  House  of  Commons.  The 
circular  Avas  intended  to  prepare  the  minds  of  the  Members  of  Parlia- 
ment and  others. 

Gourlay  wrote  to  Sir  James  Mackintosh  and  asked  him  to  present 
his  petition  to  the  House.  "Not  a  single  soul  took  notice  of"  the  cir- 
cular; "not  even  Sir  James  Mackintosh."  (8)  Gourlay  wrote  Mackin- 
tosh again  as  he  was  exceedingly  anxious  to  secure  Ms  good  officesrr 
Mackintosh  made  an  appointment  and  Gourlay  called  upon  him.  The 
petition  was  somewhat  amended  and  was  presented  by  Mackintosh.  July 
11th,  1820  (9) :  he  expressed  his  opinion  to  Gourlay  that  the  House  could 
do  nothing  for  him.  but  thought  the  state  of  the  Colony  might  call  for 
attentioin. 
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A  petition  to  the  House  of  Lords  was  prepared  to  be  presented  by 
Lord  Holland,  but  deferred  on  account  of  the  Queen's  business  occupy- 
ing the  attention  of  the  House. 

Copies  of  his  "Statement"  had  in  April  been  s«nt  out  to  Upper 
Canada;  and  during  this  summer  he  was  cheered'  by  the  news  of  an 
election  in  the  Colony  of  a  Parliament  adverse  to  the  Government  (10) 

During  the  summer  iGourlay  was  having  his  Statistical  Account  put 
through  the  press ;  the  printing  began  July  26th,  but  delay  was  caused 
by  the  non-delivery  of  the  plates  ordered;  three  were  ready  only  by 
November  1st,  and  three  more  were  not  ready  by  December  2nd.  On 
that  day  he  received  a  letter  from  his  wife  informing  him  of  her  serious 
condition;  he  remained'  in  London  three  days,  powerless  from  solici- 
tude. A  letter  from  his  daughter  gave  him  hope,  and  he  left  London 
for  Edinburgh,  arriving  only  in  time  to  bear  the  mortal  part  of  his 
dearest  friend  to  the  grave.  (H) 

This  calamity  interrupted  the  preparation  of  the  General  Introduc- 
tion which  he  was  preparing  for  his  Statistical  Account. 

It  wasi  in  this  summer  that  he  resolved  to  enter  as  a  student  at  law 
in  London.  On  consulting  Campbell,  afterwards  Lord  Chancellor,  he 
was  informed  that  the  Benchers  would'  not  admit  him  because  of  the 
sentence  of  banishment  from  Upper  Canada.  He  informed  the  House 
of  Assembly  of  Canada  in  his  speech  in  1858  (which  will  receive  atten- 
tion later)  that  he  borrowed  £2(K)  from  a  friend,  intending  to  enter  as 
a  student-at-law,  but  "because  of  banishment  could  not  be  received  by 
the  Benchers";  he  does  not  seem  however  to  have  made  formal  applica- 
tion for  admission  to  any  of  the  Inns  of  Court. 

Ever  since  his  imprisonment  at  Niagara,  he  had  been  the  victim  of 
a  nervous  malady.  By  extraordinary  efforts  he  conquered'  this  in  a 
measure  before  going  to  London;  but  his  terrible  and  unexpected 
affliction  now  threw  him  into  a  state  of  '  *  the  most  deplorable  weakness. ' ' 
He  remained  in  Scotland  about  three  months,  wholly  unable  to  go  on 
with  the  work  of  publication — he  could  not  "sura  up  four  figures 
together. ' ' 

Hoping  that  change  of  scene  would  give  relief,  he  sailed  fop  Lon- 
don from  Leith,  March  2nd,  1821,  arriving  in  London  after  a  miserable 
voyage  of  twelve  days,  landing  still  more  reduced  in  strength.  Day  by 
day  be  became  worse  and  worse,  and  finally  on  the  advice  of  a  friend  he 
offered  to  accompany  Sir  Eobert  Wilson  to  Naples  in  the  cause  of 
independence.  (12)  He  wrote  "Wilson,  but  the  scheme  fell  through  and 
Gourlay  was  rather  glad  of  it,  for  he  was  somewhat  ashamed  of  having 
offered  to  be  a  soldier,  agreeing  as  he  did  with  Gibbon,  the  historian, 
that  "the  courage  of  a  soldier  is  the  cheapest  commodity  in  nature."  (13) 

He  then,  April  3rd,  started  off  on  a  walking  tour  westward,  but  the 
second  day's  walk  was'  too  much  for  him  and  he  took  the  coach  for 
Devizes.  There  an  old  friend  lent  him  a  pony  and  he  visited  Bath, 
Warminster  and   Salisbury,  returning   to   Devizes,    meeting   many    old 
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friends.  As  Chelteniiam.  waters  had.  restored  him  to  health  six  years 
before,  he  tried  them  again,  but  this  time  without  avail.  Leaving  the 
pony  at  Devizes,  he  walked  back  to  London,  now  somewhat  strengthened 
in  body  but  still  unfit  for  any  continued  mental  effort ;  he  had  lost  all 
power  of  concentrating  his  thought. 

May  7th  an  article  in  the  Morning  Chronicle  on  the  Poor  Laws 
roused  his  '  *  still  feeble  mind  to  action, ' '  and  by  the  24th  he  was  at  last 
resolved  to  be  up  and  doing,  (l*) 

In  June  he  prepared  another  petition  to  the  House  of  Commons  in 
respect  of  the  Poor  Laws,  warning  the  House  against  Scarlett's  Bill, 
which  had  been  introduced,  but  which  had  ''clearly  been  drawn  up  with- 
out practical  knowledge  of  the  system  of  the  Poor  Laws  or  a  due  con- 
sideration of  the  circumstances " ;  it  ended  by  asking  that  the  state  of 
Upper  Canada  might  be  taken  into  consideration  and  a  scheme  formed 
for  emigration  "in  unison  with  a  plan  for  reforming  the  Poor  Laws. "  (15) 
This  was  presented  by  Sir  James  Mackintosh,  June  27th,  1821,  printed 
and  ignored. 

His  health  remaining  bad,  he  went  to  Brighton  for  a  week  in  the 
early  part  of  July,  and  did  some  work  on  his  Statistical  Account.  August 
and  September  he  was  in  London  almost  wholly  incapacitated  for  work, 
and  in  October  had  to  leave  again;  he  went  to  Margate  and  made  an 
excursion  round  the  shores  of  Kent. 

He  was  able  nevertheless  to  carry  on  correspondence  with  the  Col- 
onial Office.  September  3rd  he  asks  on  what  terms  land  would  be 
granted  to  emigrants  to  Canada,  and  is  referred  to  the  Goremor  of  the 
Colony.  The  corresipondence  continued  till  October  11th.  (16).  It  showed 
as  Gourlay  thought  "how  completely  indifferent  Lord  Bathurst  is  to 
the  duties  of  his  office,  how  callous  to  distress  at  home,  how  regardless 
of  the  interests  of  Upper  Canada";  and  it  must  be  said  there  is  much 
ground  for  such  a  conclusion. 

Having  in  December,  1820,  broken  off  the  writing  of  his  General 
Introduction  after  writing  82  pages,  he  resumed  the  task  September 
22nd,  1821,  and  wrote  146  more  pages,  all  the  228  being  in  type  by 
December  11th.  He  then  got  hold  of  Cobbett's  Cottage  Economy,  Nos. 
4  and  5,  and  wrote  some  22  pages  of  criticism  on  that  author.  After- 
wards he  wrote  up  to  p.  350  of  the  Introduction,  and  got  it  in  the  press 
by  the  end  of  the  year. 

By  the  middle  of  the  month  of  December  his  health  again  declined 
and  he  became  totally  unfit  for  business;  he  accordingly  determined 
on  a  fourth  flight  to  the  country.  Being  delayed  by  incessant  rains,  he 
set  forth  on  Christmas  Eve  for  the  west,  intending  to  stay  a  week.  Near 
Staines  he  came  across  a  London  post-boy,  who  in  the  darkness  had 
driven  his  carriage  off  the  road  and  upset  it  in  a  gravel  pit  full  of  water 
alongside  the  road.  The  poor  man  was  immersed  in  water  up  to  the  hips 
and  had  stood  on  the  pole  for  half  an  hour  calling  for  help.  Gourlay 
hastened  to  his  aid,  but  being  no  swimmer  was  nearly  drowned;    how 
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ever,  fastening  the  coa'ch  traces  together,  he  succeeded  in  dragging  the 
post-boy  on  shore,  (i^)  The  wetting  brought  on  rheumatism  (from 
which  he  suffered  all  the  rest  of  his  life)  and  he  was  forced  to  remain 
three  weeks  in  the  country  instead  of  one.  The  time  was  not  wasted; 
he  made  further  enquiry  into  the  wretched  condition  of  the  poor  and 
the  inefficacy  and'  injustice  of  the  Poor  Laws. 

January  14th,  1822,  he  published  in  the  Salisbury  Journal  an 
Address  to  the  People  of  Wiltsihire,  (18)  setting  out  his  connection  with 
Hunt  and  Cobbett,  his  efforts  for  an  amendment  of  the  Poor  Laws  and 
his  devotion  to  the  cause  of  the  poor. 

Returning  to  London,  he,  February  11th,  1822.  ''concluded"  his 
General  Introduction  with  an  Address  to  the  People  of  Upper  Canada; 
but  added  another  Address  fifteen  days  later  on  receiving  a  copy  of  the 
Yorkj  U.C,  ''Observer"  of  December  24th,  1821,  "stuffed  with  debates" 
of  the  U.  C.  Parliament.  He  finds  Jonas  Jones  active  in  the  Assembly 
and  devotes  a  few  pages  to  "this  fellow  Jones,"  "the  oratory  of  Jonas 
Jones  of  Brockville,  lawyer,  M.P.  and  Esq."  He  sets  out  a  petition 
which  he  proposes  to  present  (and  which  was  in  fact  presented  by 
Hume  and  ordered  to  be  printed  February  27th)  to  the  Imperial  House 
of  Commons  asking  for  enquiry  into  the  state  of  Upper  Canada,  and 
proceeding  along  the  familiar  lines.  (19)  Hume  made  certain  corrections 
in  it  before  engrossment. 

March  8th  he  takes  up  the  General  Introduction  again  and  writes 
14  pages ;  adding  a  Supplement  of  40  pages  and  an  Index,  the  whole 
was  put  to  press. 

The  General  Introduction  in  one  Volume  of  551  pages'  and  the 
Statistical  Account  in  two  Volumes  of  XX. +  625  and  704  +  CXX.  pages 
respectively,  were  printed  by  J.  G.  Barnard,  Skinner  Street,  London, 
and  published  by  Simpkin  and  Marshall,  Stationers'  Court,  Ludgate 
Street,  London,  in  1822.  (20) 

The  first  volume  contains  an  interesting  account  of  Upper  Canada 
(said  to  have  been  written  by  Barnabas  Bidwell)  with  a  number  of 
Reports  from  Townships  in  that  Proviu'ce  in  answer  to  Gourlay's  en- 
quiries in  1817 ;   also  a  short  account  of  Lower  Canada. 

The  second  volume  is  chiefly  filled  with  an  account  of  the  legisla- 
tion and  a  review  of  the  policies  of  the  Governors  and  Government. 

The  General  Introduction  is  a  mixture  of  English  and  Cajiadian 
subjects;  chiefly  an  account  of  Gourlay's  efforts  for  the  amendment  of 
the  Poor  Laws  and  his  treatment  in  Canada. 

Gourlay  was  not  wholly  satisfied  with  this  work.  Writing  Aprils 
1st  1823,  to  Hume,  he  says:  "That  book  was  composed  while  T  Avas  in; 
a  fever  and  wholly  distorted  in  its  arrangements  by  grievous  occurrence*  | 
in  its  progress  through  the  press.  Before  it  came  out,  I  was  in  a  state, 
of  distraction.  .  .  .  The  first  volume  was  intended  for  separate  < 
publication,  but  the  greatest  misfortune  of  my  life  disabled  me  fromj 
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sending  it  forth  till  it  appeared  a  year  afterwards  with  others,  which, 
at  first  were  not  contemplated  and  which  were  produced  by  a  mere 
series  of  impulses.  It  was  a  most  unfortunate  pablication;  yet  it  ex- 
hibits so<me  things  in  a  way  which  .  .  .  might  have  lain  hid — things 
well  worthy  of  notice/"  Every  word  of  this  the  candid  reader  must 
approve.  Gourlay  also  attributes  to  some  criticism  in  this  work  of 
Brougham's  Education  Bill,  what  he  thought  was  Brougham's  betrayal 
of  him,  soon  to  be  described. 

It  may  be  added  that  a  third  volume  was  prepared,  even  the  plates 
being  engraved,  but  it  was  not  published. 

July  28th,  1822.  another  petition,  much  the  same  as  the  preceding 
one,  Avas  presented  for  Gourlay  by  Brougham  July  18th.  1822.  (21)  This 
complained  of  his  treatment  in  Upper  Canada  and  of  the  calumnies  to 
which  he  had  been  subjected.  It  even  appeared  that  public  monev  had 
during  his  absence  in  Canada  been  spent  in  Fifeshire  to  watch  his 
motions  which  were  alleged  to  be  of  a  treasonable  character.  He  asked 
that  full  enquirj'  should  be  made. 

Again,  July  15th,  1822,  Brougham  presented  a  petition  for  him 
asking  enquiry  into  trade  with  Canada,  etc.,  etc.  (22)  Petitions  were 
also  presented  to  the  House  of  Lords. 

Failing  to  receive  attention  from  Parliament,  he,  August  10th,  wrote 
to  the  King,  setting  out  his  loyalty,  his  grievances  and  his  failure  to 
obtain  relief ;  he  asked  for  the  interference  of  His  Majesty.  (23)  As  was 
to  be  expected,  the  letter  went  to  the  Colonial  Secretary  without 
effect.  (24) 

In  September,  Gourlay  believed  that  his  reason  was  in  danger,  and 
that  strenuous  physical  exercise  was  the  only  means  to  save  him  from 
mental  alienation — "to  save  life  and  reason."  He  determined,  there- 
fore, "for  good  and  urgent  reasons,"  to  throw  himself  on  the  Parisih 
and  work  as  a  pauper  labourer.  There  were  no  financial  reasons  for 
such  a  course;  he  never  had  difficulty  in  procuring  such  money  as  he 
required;  some  of  the  newspapers  did  not  hesitate  to  call  him  an 
"amateur  pauper." 

Accordingly,  September  10th,  he  proved  his  right  of  settlement  in 
his  old  parish  of  Wily,  in  "Wilts,  before  the  Magistrates  at  Fisherton, 
near  Salisbury.  The  following  day  he  was  set  to  work  by  the  Overseer 
of  the  Poor,  at  breaking  flints  on  the  public  road  eight  hours  a  day, 
receiving  pay  at  the  rate  of  a  shilling  per  ten  hours;  he  also  received 
sixpence  a  day  gratuity  from  the  parish.  After  a  few  days  he  received 
four  shillings  and  sixpence  a  week  without  being  required  to  work;  but 
this  did  not  suit  him,  and  he  went  back  to  breaking  stones  under  rather 
better  terms.  He  went  on  till  November  27th,  when  the  overseer  told  him 
he  would  pay  him  no  more  for  breaking  stones.  He  could  not  get  pay 
for  what  he  had-  done,  and'  summoned  the  overseer  before  the  Petty 
Sessions,  when  the  Magistrates  ordered  the  overseer  to  pay  for  the  work 
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done,  which  he  did.  Gourlay  worked  on  till  December  23rd,  when  ne 
left  the  parish  for  some  twelve  weeks.  He  left  work  because  flints  could 
no  longer  be  broken  on  account  of  the  frost,  and  for  a  month  Avas 
cherished  by  friends  .  .  .  in  various  parte  of  the  country."  fie 
had  received  remittances  from  other  friends,  and  made  a  pedestrian 
tour  through  Dorset,  Devon,  CornAvall  and  Somerset,  ''to  be  able  to 
witness  the  miseries  endured  by  the  poor  of  England  during  the  severity 
of  the  winter  and  under  the  influence  of  lihe  Poor  Laws." 

He  returned  to  the  parisfh  and  to  renewed  disputes  with  tliA  r^^r^r. 
seer  March  17th  1823.  The  Magistrates,  again  appeaTed  to  Igain  de' 
cided  m  Gourlay 's  favour.  Continuing  to  work  u^der  the  ov^eer  le 
prepared  a  petition  to  the  House  of  Commons,  which  set  out  thrdenlor 
able  condition  of  the  poor  as  seen  by  him  in  his  journey  and  hird«?W 
life,  and  asked  for  a  Commission  to  come  to  Wily  and  make  enou^v  tt J 
and"f:r1o?tr  (^?  '""^  ''^''  '''''  '^  Hume, "orderedt  bTSed'^ 

This  had  been  preceded  by  a  petition  in  respect  of  establishing 
parisih  schools,  presented  by  Grey  Bennet,  June  5th  (26),  and  another 
presented  by  the  same  member,  June  19th,  on  behalf  of  the  poor  of 
Wily  (27)_all  equally  ignoa^ed  and  ineffeotual. 

During  the  summer  of  1823  iGourlay  wrote  Sir  Robert  Peel  offering 
a  plan  for  the  reform  of  the  Poor  Laws.  Peel  asked  to  have  the  plan 
m  writing,  but  Gourlay  refused  to  reduce  it  tO'  writing  unless  he  had  a 
personal  interview  with  Peel.  This  Peel  did  not  grant,  and  the  matter 
dropped.  (28) 

Three  petitions  prepared  by  Gourlay  and  signed  by  him  with  others^ 
were  presented  March,  1824.  (29)     Gourlay  at  last  left  Wily  and  went  to  ^ 
Edinburgh,  where.  May  1st,  1824,  we  find  him  writing  another  letter  to , 
the  King. (30)     This  complained  of  the  neglect  of    his    representations, 
about  Upper  Canada,  and  asked  that  he  might  be  allowed  to  return  to 
the  new  world;  without  arrest,  and  that  the  poor  of  Wily  might  be  pro- 
tected by  His  Majesty.    June  2nd:   "BGis  Majesty  has  not  been  pleased 
to  signify  any  commands  thereupon,"  says  Secretary  Peel.  (31) 

June,  1822,  Sir  John  Astley  presented  a  petition  for  him  asking  for 
parish  schools  and  an  amendment  of  the  Poor  Laws   (32) ;  Mr.  Coke, 
June   10th,   another    on    the    general    distress    and    parish    provision  | 
for  the  poor.  (33)     The  same  month  Scarlett  presented  another  on  the; 
state  of  Wily  Paris»h  (34),  all  without  avail. 

In  the  early  part  of  the  year  1822  he  "becoming  when  alone 
fatuus, ' '  made  up  his  mind  to  die  for  his  children  by  suicide ;  he  deter- 
mined to  go  to  Land's  End  for  that  purpose  and  in  order  to  make  a  great- 
er impression  on  the  public  mind;  this  mood  passed  away. 

In  the  year  1823  he  was  advisied  by  a  friend  to  lecture  in  London 
on  Rural  Economy,  but  he  was  so  tortured  with  lawsuite  in  the  Court 
of  Chancery  and  the  House  of  Lords  he  could  not  give  steady  attention 
to  anything.     This  litigation  will  be  considered  later. 
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In  May,  1824,  he  was  met  hi  the  streets  of  Landon  by  Mr.  Nicol 
Graham,  author  of  "Three-Fingered  Jack,"  etc.,  and  well  known  in 
Montreal.  Graham  asked  him  to  dinner  and  told  him  of  the  Canada 
Company  scheme  then  being  promoted.  Gourlay  took  a  great  interest 
in  opposing  this  scheme,  and  some  of  his  many  petitions  to  Parliament 
are  against  it. 

One  of  the  most  extraordinary  incidents  in  Gourlay's  career  has 
now  to  be  mentioned.  When  in  the  spring  of  1822  he  asked  Sir 
Ronald  Ferguson  to  present  his  petition  in  Parliament,  Ferguson  put 
the  petition.  May  8th,  1822,  in  the  hands  of  Henry  Brougham,  the  better 
to  insure  success.  Brougham  seems  to  have  eu'couraged  the  petitioner 
who  made  certain  changes  suggested  by  Brougham.  Brougham  offered 
Gourlay  a  seat  under  the  Gallery  when  the  petition  should  be  spoken 
to;  Gourlay  waited  most  anxiously  for  the  oceasion,  attended  in  the 
gallery  (he  sometimes  had  a  seat  with  the  reporter),  heard  Brougham 
speak  on  the  beer  question,  and  then  saw  him  walk  away.  The  same 
day  Brougham  formally  presented  the  petition  without  a  word  in  sup- 
port of  it. 

Next  year,  1823,  Gourlay,  "now  a  pauper  in  the  parish  where  once 
he  farmed"  (as  he  says),  refitted  the  petition  "for  education  to  his 
fellow-paupers"  and  sent  it  to  the  care  of  Mr.  Grey  Bennet,  writing  at 
the  same  time  in  its  favour  to  Mr.  Wilberforce.  He  then.  May  21st, 
1823,  wrote  from  Berwick  Farm  near  Hindon,  Wilts,  to  Brougham,  ask- 
ing him  to  plead  for  the  petition  and  thus  "to  pay  your  debts  to  me  by 
lending  then  to  the  poor  in  general."  It  does  not  appear  that  any  answer 
was  returned  to  this  request ;  but  at  all  events  Gourlay  became  impressed 
that  Brougham's  conduct  in  1822  was  a  betrayal  of  duty,  "cruel,  unfeel- 
ing and  treacherous."  This  feeling  became  an  obsession,  and  finally  he 
determined  to  punish  the  traitor.  In  a  letter  to  his  daughter.  1835,  he 
says:  "My  rencounter  with  Brougham  .  .  .  June.  1824,  was  the  re- 
sult of  consultation  with  Dr.  Joseph  Hamilton — now  in  Upper  Canada, 
and  .  .  .  before  I  exposed  myself  by  the  act,  a  packet  of  papers 
containing  with  others  a  letter  from  Dr.  Hamilton  to  me  was  sealed  by 
him  and  by  me  to  remain  for  my  justification."  (35)  In  another  passage 
he  says  he  did  it  in  utter  contempt  for  Brougham  after  long  and  serious 
consideration,  in  duty  to  himself,  his  family  and  his  country,  and  with 
the  advice  of  a  friend,  and  that  he  never  would  repent  of  the  deed.  (36) 

On  June  11th,  1824,  arming  himself  with  a  lady's  riding  whip,  he 
lay  in  wait  for  Brougham  in  the  Parliament  Buildings,  allowed  him  to 
pass  near  the  entry  to  the  House  of  Lords,  "followed,  him  quietly  up- 
stairs and  just  as  he  reached  the  first  pillar  in  the  lobby  of  the  House 
of  Commons,  applied  the  whip  to  his)  shoulders  as  calmly  as  ever  I 
chastised  a  child";  three  blows  were  given,  according  to  Gourlay's 
account.  A  constable,  Thomas  Gook,  present,  gives  much  the  same 
account  and  adds  the  further  facts  that  he  pushed  Gourlay  away,  ask- 
ing him  if  he  knew  what  he  was  doing.  Gourlay  replied:  "Yes,  I  do: 
he  has  injured  me."  Brougham  then  turned  round  and  said:  "Who  is 
the  man?    I  don't  know  him.    What  does  he  want?"    Gourlay  replied: 
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"You  recollect  my  petition  which  you  neglected  two  years  ago,"  and 
offered  Brougham  his  card,  saying:  "Let  the  dead  bury  the  dead,  and 
you  do  your  duty  to  me."  Gook  then  took  out  his  staff  and  placed 
Gourlay  under  arrest.  Gourlay  submitted  to  the  authority  of  the  con- 
stable, and  Brougham  asked  that  he  be  kept  in  safe  custody,  saying: 
"Poor  man!  1  don't  think  he  is  in  his  right  mind."  After  being  held 
in  custody  by  the  constable  for  two  or  three  hours,  he  was  turned  over 
to  the  Sergeant-at-Arms.  On  the  House  of  Commons  meeting,  the 
Speaker  informed  the  House  of  the  assault  and  asked  for  directions; 
Brougham  gave  an  account  of  what  had  taken  place  and  said  he  had 
"an  impression  ...  of  having  been  told  that  he  was  occasionally 
deranged."  Mr.  Secretary  Peel  added  h^s  comment  that  the  letters 
written  by  Gourlay  were  such  as  no  rational  man  would  write,  and 
Hume  said  that  he  had  been  confined  in  consequence  of  derangement 
(which,  of  course,  was  a  mistake).  Ultimately  it  was  ordered  that  he 
should  remain  in  custody  until  further  order. 

In  the  evening  two  medical  men,  Drs.  Morris  and  Sutherland,  visited 
him  and  apparently  thought  him  insane ;  they  signed  a  certificate  to  that 
effect. 

From  Hansard,  N.S.,  Vol.  11,  pp.  1204,  1317,  it  appears  that  June 
14th,  1824,  Dr.  Sir  George  L.  Tuthill  and  Dr.  Edward  Thomas  Munro 
certified  to  the  Speaker  that  they  had  had  several  interviews  with 
Gourlay  and  were  of  the  opinion  that  he  was  of  unsound  mind  when  he 
assaulted  Broughani,  and  continued  to  be  of  unsound  mind;  on  Can- 
ning's suggestion  the  most  humane  coui^«  was  considered  to  be  to  detain 
him  without  further  order  until  his  friends  could  be  consulted. 

June  24th  Gourlay  sent  a  letter  to  the  Speaker  denying  imsoundness 
of  mind,  and  saying  his  assault  had  been  deliberately  planned  five 
monthsi  before ;  he  asked  that  the  House  of  Commons  should  address  the 
King  in  order  that  Gourlay  might  "have  the  royal  confidence  so  far  as 
to  enable  him  fully  and  fairly  to  lay  before  ministers  his  case,  his 
opinions  and  his  project."  Needless  to  say,  this  request  was  not  com- 
plied with ;  it  was  rather  looked  upon  as  a  further  proof  of  the  prisoner's 
insanity. 

Next  day  the  House  was  prorogued;  and  at  3.30  the  Housekeeper 
of  the  House  of  Commons  entered  Gourlay 's  place  of  confinement  and 
told  him  he  might  depart  as  the  House  had  no  further  control  over 
him.  Before  this  time,  however,  a  warrant  had  been  issued  for  his  arrest; 
officers  watched  his  departure  from  the  House,  followed  him  as  far  aa 
Bedford  Street,  Strand,  and  there  arrested  him. 

He  was  brought  before  Mr.  Halls,  the  Bow  Street  Magistrate,  charged 
with  assault,  and  under  39  and  40  Geo.  IH.,  c.  94,  with  being  a  dangerous 
person  of  unsound  mind.  The  facts  of  the  assault  upon  Brougham  were 
sworn  to;  two  physicians.  Sir  George  Tuthill  and  Dr.  Munro,  swore 
that  in  their  opinion  Gourlay  was  of  unsound  mind,  as  did  a  constable. 
The  accused  called  a  surgeon  who  had  had  very  little  experience  with 
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the  insane,  and  a  law  student ;  these  witnesses  thought  he  was  not  insane, 
but  the  latter  considered  him  "of  a  singularly  enthusiastic  turn  of  mind.'-' 
Thereupon  the  Magistrate  committed  him  for  tr'al  at  the  Sessions,  say- 
ing that  he  might  be  admitted  to  bail  the  following  day  on  the  bail  being 
approved  by  himself  and  the  Magistrates.  Gourlay  describe  the  medi- 
cal men  who  gave  evidence  against  him  as  "bought  doctors,"  but  there 
does  not  seem  to  be  any  reason  for  suspecting  bad  faith  on  their  part ; 
they  were  well-known  experts  in  insanity. 

He  was  taken  to  the  House  of  Correction,  Cold-bath  Fields,  where 
he  was  to  remain  more  than  three  years. 

As  soon  as  he  had  been  taken  to  the  Bow  Street  Court,  he  wrote 
for  friends  to  come  to  him  and  some  came  instantly  to  give  evidence 
and  bail ;  Mr.  Halls  said  the  bail  must  be  satisfactory  to  the  Magistrates 
of  the  Sessions — the  Magistrates  on  application  made  to  them  referred 
Gourlay  to  Mr.  Halls;  Halls  told  Gourlay 's  friends  then  that  no  bail 
could  be  granted  until  the  doctors  reported  it  safe  for  him  to  be  at  large. 
Halls  offered  to  send  the  doctors  to  see  Gourlay,  but  he  declined  as  the 
Sessions  were  near  and  he  expected  a  discharge. 

The  Sessions  sat  July  20th.  1824;  Gourlay  was  brought  in  by  Mr. 
Vickery,  the  Governor  of  the  House  of  Correction,  and  at  once  handed 
the  Chairman  of  the  Sessions,  Mr.  Const,  a  long  document  containing 
an  account  of  events  subsequent  to  the  assault,  the  examination  at  Bow 
Street,  the  committal  by  Mr.  Halls,  and  his  arrival  at  the  House  of 
Correction:  and  he  thereupon  demanded  to  be  dismissed  from  his  con- 
finement which  he  pronounced  to  be  unjust  and  illegal. 

Mr.  BoUand,  instructed  by  the  Solicitor  to  the  Treasury,  appeared 
for  the  Crown  and  opposed  the  discharge  asked  for.  The  clause  of  the 
Act  was  read  which  provided  that  persons  committed  upon  the  warrant 
of  a  Justice  of  the  Peace  on  the  ground  of  insanity  should  remain  in 
custody  until  they  put  in  good  and  sufficient  bail,  39  and  40  Geo.  IH., 
c.  94,  sec.  3.  Gourlay  was  informed  that  the  Court  had  no  power  to 
discharge  him  unless  he  put  in  bail :  Gourlay  expressed  his  dissent  from 
that  opinion  and  demanded  a  trial  and  discharge.  This,  of  course,  was 
impossible,  and  the  Chairman.  Avhom  he  found  to  be  "at  once  a  lawyer 
and  a  gentleman,"  advised  Gourlay  to  go  before  a  Judge  who  had  the 
X>ower  to  discharge  if  the  warrant  was  illegal,  which  the  Sessions  could 
not  do  without  bail  being  put  in.  Gourlay  refused  to  put  in  bail  and 
said:  "I  would  rather  remain  in  prison  than  consent  to  be  a  party  to 
such  a  gross  violation  of  the  liberty  of  the  subject."  The  Chairman 
said  that  heavy  bail  Avould  not  be  asked  for.  and  Mr.  C.  Phillips,  a  well- 
known  barristpr,  advised  Gourlay  for  the  sake  of  his  family  and  friends 
to  put  in  bail  and  obtain  his  liberty,  but  now  Gourlay  changed  his  line 
and  refused  to  put  in  bail  because  some  might  conceive  such  an  act 
"an  admission  of  the  truth  of  the  impudent  insinuations  which  have 
been  made  as  to  the  state  of  my  mind."  How  such  an  act  could  by 
possibility  be  considered  an  admission  of  insanity  is  difficult  to  imagine; 
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but  it  is  certain  that  Gourlay  always  afterwards  thought  that  his  refusal' 
to  put  in  bail  was  to  prevent  his  family  being  humiliated  by  his  insanity. 

Gourlay,  being  "determined  to  weather  it  out  whatever  might  be 
the  issue,"  refused  the  advice  ctf  the  Chairman  and  of  the  two  lawyers 
who  ventured  to  advise  him,  and  declined  to  do  anything.  He  was 
aocardingly  recommitted. 

It  ifi  abundantly  plain  from  Gourlay 's  own  account  that  lie  was 
treated  on  this  occasion  with  the  utmost  courtesy  and  consideration  (he 
says  he  "is  well  and  happy"),  that  no  one  wanted  his  further  detention, 
and  that  he  was  not  released  solely  because  the  law  imperatively  for- 
bade It.  The  Chairman's  conduct  indeed  was  such  that  Gourlay  in- 
ferred that  he  must  have  left  the  Bar  for  "on  my  father's  authority 
(and  he  practised  as  a  Writer,  after  apprenticeship,  more  than  a  dozen 
years  m  Edinburgh)  to  say  nothing  of  my  own  dear-bought  experience, 
I  believe  it  to  be  impossible  for  any  practitioner  of  laAv  to  be  honest." 

March  30th,  1825,  Gourlay  had  a  petition  presented  in  the  House 
of  Commons  by  Mr.  John  Bennet  asking  that  the  Lord  Chancellor  Eldon,  • 
then  75  years  old,  should  be  remored  from  all  other  employment  than 
reforming  the  Court  of  Chancery  and  rendering  it  efficient  for  the 
speedy  aiid  sure  ends  of  justice  and  equity.  He  sent  a  similar  petition 
to  l^ord  Eldon  himself  to  present  in  the  House  of  Lords;  Lord  Eldon 
returned  it  and  Gourlay  sent  it  to  Lord  King  for  presentation. 

A  petition  in  March,  1825,  complaining  of  the  bread  in  the  House 
o±  Correction  failed  to  be  presented,  but  Gourlay  did  not  press  it. 

Mr.  J.  Stuart  "Wortley  in  April,  1825,  offered  to  present  a  petition 
to  Parliament  for  inquiry  into  Gourlay 's  case,  and  Gourlay  had  a  form 
of  petition  made  out,  as  "unless  backed  by  the  public  there  will  be  but 
little  chance  of  a  fair  and  full  hearing."  A  number  of  petitions  were- 
signed  and  sent  in. 

Mr.  Hume,  April  25th,  presented  one  from  Fifeshire  wheBeupoii  Peel 
said  that  he  "was  not  now  confined  by  Government  but  merely  because 
he  was  unable"  ("unwilling"  should  have  been  thie  word)  to  give  the 
security  required.  He  (Mr.  Peel)  had  sent  directions  that  Mr.  Gourlay 
should  be  kindly  treated ;  nothing  was  done.  It  may  be  mentioned  that 
Peel  also  said  that  Gourlay  excused  himself  for  the  assault  upon 
Brougham  "by  saying  that  he  had  only  followed  high  example  by 
scourging  sinners  in  the  temple."  Hansard,  N.S.,  Vol.  13,  p.  101,  gives 
some  account  of  the  scene. 

Gourlay,  believing  that  he  was  "contending  for  the  liberty  of  the 
subject  and  the  security  of  reputation  against  the  vilest  and  most  dread 
conspiracy  that  was  ever  concocted  an4  persisted  in  by  arbitrary  poAver 
for  the  ruin  of  an  individual,"  remained  in  comfort  in  the  House  of 
Correction;  he  speaks  in  high  terms  of  the  Governor  and  officers r 
some  kind  friend  sent  him  three  excellent  blankets,  a  handsfome  counter- 
pane and  a  eomfortable  morning  gown,  and  he  oceupied  a  State  room. 
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Mareli  6th,  1826,  Hume  presented  another  petition  and  Peel  said 
that  if  security  were  given  for  his  peaceful  demeanour  towards  His 
Majesty's  subjects,  Gourlay  would  be  at  once  released,  that  his  deten- 
tion was  due  to  his  refusal  to  provide  recognisances  to  keep  the  peace— 
apparently  he  still  thought  Gourlay  insane. 

Hume  said  he  would  himself  enter  into  recognisances  for  Gourlay, 

but  that  Gourlay  would  not  allow  him  to  do  so  until  some  examination 
should  be  made  mto  his  sanity,  as  he  seemed  to  think  that  if  he  entered 
into  recognisances  without  such  examination  it  would  be  admitting  that 
he  was  insane;  Croker  said,  judiciously,  that  the  very  fact  of  the 
Magistrates  accepting  such  a  recognisance  would  be  in  itself  a  vindica- 
tion from  the  charge  of  insanity.  Again  nothing  was  or  could  be  done. 
Similar  petitions  were  presented  April  26th  from  different  parts  with 
the  same  result. 

In  March,  1826,  Gourlay  determined  to  publish  his  "Appeal,"  and 
advertised  for  subscribers  at  five  shillings  each.  This  work,  an  octavo, 
contains  a  narrative  of  the  facts  of  the  assault  and  imprisonment,  many 
letters  sent  to  his  children  from  the  House  of  Correction,  and  many 
extracts  from  newspapers — ^this  contains  90  pages.  Then  follow  196 
pages  of  copies  of  letters,  petitions,  etc.,  from  June  23rd,  1820,  to  June 
11th,  1825.  The  work  is  dedicated  to  his  children — he  tells  them  "The 
world  is  still  against  me,  the  same  world  which  poisoned  Socrates,  cruci- 
fied Christ  and  imprisoned  Galileo. ' '  His  opening  address  to  the  public 
shows  the  same  delusion  of  persecution:  "The  speeches  of  Mr.  Hume, 
Mr.  Peel  and  others,  the  conduct  of  the  Speaker  and  the  House  of 
Commons,  of  Halls,  the  Magistrate  and  his  masters,  of  the  doctors,  news- 
paper reports  and  opinions,  etCs  all  require  review  before  an  adequate 
notion  can  be  formed  of  a  conspiracy  like  to  which  nothing  was  ever 
before  got  up  and  persisted  in  for  the  ruin  of  an  individual. ' ' 

"No  one  can  suppose  for  a  moment  that  the  mere  peccadillo  in  the 
lobby  was  the  sole  cause  of  double  arrests  and  double  punishments;  or 
that  I  would  remain  obstinate  were  simple  questions  alone  at  issue.  No, 
the  wrath — the  revenge — the  remorselessness  has  been  long  treasured 
up  and  its  virus  cannot  be  exhausted  but  by  endurance.  Here  is  the 
catalogue  of  my  crimes:  In  1808  I  espoused  the  cause  of  the  farmers 
against  the  Lairds  of  Fife.  In  1809  published  a  specific  plan  for  parlia- 
mentary reform.  In  1815  demonstrated  that  Church  property  was  the 
property  of  the  people ;  and,  in  the  same  year,  posted  the  Bath  Society 
as  rogues  for  deserting  the  commutation  of  tithes  and  originating  the 
Corn-Bill.  In  1818  I  held  in  Upper  Canada,  Convention  forr  inquiry  into 
the  state  of  that  Province ;  and  all  along  have  t^ken  part  with  the  poor 
against  the  rich.  For  these  causes  there  is  no  forgiveness — no  liberty, 
till  I  confirm  by  my  own  act  a  sentence  of  insanity."  This  was  from 
one  of  whom  everybody  was  tired,  and  who  everybody  wished  would 
allow  his  friends  to  bail  him  out.  The  sole  obstacle  in  the  way  of  immedi- 
ate freedom  was  his  refusal  to  obey  the  express  direction  of  a  statute, 
and  his  obedience  to  that  direction  could  not  by  anyone  of  sense  be  con- 
strued as  an  admission  of  insanity.    The  English  people  thought  they  had 
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achieved  a  great  triumph  when  by  the  Habeas  Corpus  Act  they  made  it 
obligatory  that  one  confined  in  prison  should  be  (in  certain  circumstan- 
ces) admitted  to  bail,  and  no  one  has  ever  imagined  that  giving  bail  was 
an  admission  of  wrong-doing. 

to  issue  series  after  series,  whereby  ''non  only  would  my  persecutors  be 
He  expresses  his  intention  if  the  "Appeal"  should  repay  the  printer, 
put  to  the  blush,  but  a  train  of  evidence  be  made  out  proving,  at  once, 
such  adherence  to  great  public  pursuits,  such  determined  resistance  to 
oppression  and  such  uniform  regularity  in  private  affairs  as  perhaps  no 
other  man  can  boast  of";  and  he  solicits  aid  to  enable  him  to  accom- 
plish this  work.  (37) 

No  great  sale  was  obtained  for  the  publication ;  it  is  very  rare  and 
is  seldom  offered  for  sale ;   and  it  had  no  successors. 

During  his  mearceration  he  wrote  frequent  letters  to  hi®  children 
(he  had  one  s.on,  Oliver,  and  four  daughters,  Jean,  Janet,  Helen  and 
Catherine,  who  were  at  Craigrothie).  These  letters  are  lively,  interest- 
ing and  sufth  as  a  loving  father  of  literary  ability  would  write  to  intelli- 
gent ehildren.  The  curious  thing  about  them  is  that  he  sent  copies  to 
the  London  newspapers  and  had  them  published  and  also  printed  them 
at  length  in  the  ''Appeal." 

On  December  3rd,  1824,  (38)  he  wrote  to  the  King,  teUing  of  his 
petition®  to  the  House  of  Commons  of  July,  1820,  June,  1821,  and  Feb- 
ruary, 1822,  the  petition  presented,  by  Brougham,  May,  1822,  and  one 
presented  pro  forma  to  the  House  of  Lords,  a  letter  of  August,  1822,  to 
the  King,  another  May,  1824,  etc. ;  he  asks  for  a  commission  to  visit, 
examine  and  assist  hi«i  if  found  worthy.  This  reached  the  proper  office 
January  3rd,  1825,  and  an  answer  came  three  days  later  that  no  direction 
could  be  given,  but  that  all  that  was  necessary  or  ever  had  been  for  his 
discharge  was  to  give  the  security  required  by  the  Act  39  and  40,  Geo. 

m.  (39) 

Continuing  in  the  House  of  Correction,  he  kept  an  eye  on  the  pro- 
ceedings in  Parliament;  we  find  him,  March  17th,  1825,  reproaching 
Hume  and  the  same  day  offering  assistance  to  Alexander  Baring.  (40) 
Hume  answers  in  a  spirited  letter  telling  Gourlay:  "Wull  to  Coupar, 
Maun  to  Coupar,"  and  that  he,  Gourlay,  himself  preferred  and  chose 
the  abode  of  felons  rather  than  take  his  advice.  (41)  Gourlay  answered 
April  16th  and  26th  in  an  apologetic  tone  (the  only  instance  of  such  a 
thing  on  record)  (^^),  and  considerable  correspondence  of  no  great  con- 
sequence followed,  resulting  in  Hume,  May  3rd,  1825,  presenting  a  peti- 
tion from  Gourlay  against  the  "Canada  Bill"  (43),  i.e.,  the  Bill  authoris- 
ing sale  of  land  in  Upper  Canada  to  the  Canadian  Company. 

Previously  and  on  April  25th,  1825,  a  petition  had  been  presented 
for  him  on  familiar  lines.  (44)  May  31st  John  "Williams  presented  a 
petition  from  Gourlay  eonceming  his  lawsuits  and  the  delays  in  Chan- 
eery,  which  will  be  mentioned  later.  (45) 
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His  peti-tion  of  May  3rd  is  referred  to  in  another  petition  along  the 
same  lines  presented  in  the  House  of  Lords  by  the  Lord  Chancellor 
June  13th.  (*6)  Another  was  presented  in  the  Commons  by  Stuart 
Wortley  June  16th,  1825,  on  the  Poor  Law  system  (*7) ;  and  during  the 
same  month  Gourlay  tried  hard  to  get  some  member  to  present  a  peti- 
tion for  the  improvement  of  London.  (48)  In  this  he  seems  to  have 
failed ;  but  we  shall  see  that  in  his  after  life  he  recurred  to  plans  for  the 
improvement  of  cities. 

October  20th  he  wrote  a  letter  to  the  King  urging  him  not  to  i)er- 
mit  the  sale  of  lands  in  Upper  Canada  to  the  Canada  Company,  of  course 
without  avail. 

July  2nd,  1827,  Hume  presented  a  petition  from  Gourlay  still  in 
Cold-bath  Fields  prison  and  stated  that  his  case  was  hard,  that  he  had 
been  accused  of  madness  and  only  wanted  an  opportunity  of  having  that 
put  to  a  test  by  means  of  a  Commission.  Brougham  said  he  always 
thought  Gourlay  to  be  mad  and  now  more  than  ever;  that  he  had  had 
nothing  to  do  with  the  imprisonment,  and  the  prisoner  could  be  released 
on  offering  the  stipulated  amount  of  security;  he  had  been  bred  a 
gentleman  but  had  permitted  himself  to  fall  so  low  as  to  be  a  parish 
pauper  in  "Wiltshire  and  to  break  stones  on  the  road  for  a  sustenance; 
the  law  was  the  accuser  and  required  securities  for  good  behaviour. 
Lord  Palmerston  and  Perceval  both  thought  the  refus^  to  permit  bail 
to  be  given  for  him  showed  something  very  like  mental  aberration. 

After  this  we  find  no  more  petitions  from  Gourlay  or  on  his  behalf ; 
he  see«ns  to  have  despaired  of  obtaining  relief  in  an  extrajudicial  way 
and  to  have  lost  hope  of  putting  someone  in  the  wrong.  It  does  not  appear 
precisely  when  or  how  he  obtained  his  release  from  the  House  of  Correc- 
tion, but  as  it  is  almost  certain  that  he  would  have  recorded  the  fact  if  he 
■was  released  without  following  the  prescribed  course,  it  may  be  safel.y 
assumed  that  he  at  last  allowed  himself  to  be  bailed  out.  It  is  not  im- 
possible that  the  death  of  his  mother,  August  10th,  1827  (^),  had  some- 
thing to  do  with  this  concession  to  common  sense. 

At  all  events  having  been  "confined  by  British  tyranny,  in  Lt)ndon, 
three  years  and  eight  months"  (51),  he  was  set  free  api>arently  in  Feb- 
ruary or  March,  1828.  (52) 

He  had  as  early  as  January,  1825,  determined  to  set  up  as  a  Colonial 
Land  Agent,  and  when  he  came  out  of  prison  he  had  cards  printed  as 
such  in  London,  embellished  with  his  family  arm  and  motto,  "Profunda 
oernit,'  (5"^)  but  business  connected  with  his  litigation  drew  him  to 
Scotland.  (54) 

He  did  not  fail  to  keep  his  project  for  colonizing  Upper  Canada 
before  the  authorities.  We  find  him  writing  Sir  George  Murray  on  the 
subject  July  1st  and  November  25th,  182S,  and  again  September  25th, 
1829.  (55)  He  also  wrote  the  King  and  the  Duke  of  Wellington  along 
the  same  lines;  he  visited  St.  Andrew's  (which  he  calls  "Alma  Mater"), 
Leith,  etc.  (56) 
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He  had  as  early  as  April,  1827,  written  to  some  fifty  clergymen  in 
Fife  on  plans  for  emigration;  in  March,  1828,  he  began  in  Fife  to  form 
emigration  societies,  and  in  two  months  had  instituted  seventeen;  but 
he  found  it  impossible  to  keep  them  together  without  repeated  explana- 
tion and  personal  attendance,  and  accordingly  he  suspended  operations. 
He  published  ''Purposes  of  Emigration  iSocieties  Union  and  Agency," 
and  sent  copies  for  publication  (iSeptember,  1828),  to  the  Colonial  Advo- 
cate, published  by  WiUiam  Lyon  Mackenzie  at  York  (Toronto),  and  to  the 
Kingston  Herald  for  publication.  It  appeared  in  the  Advocate,  but 
apparently  not  in  the  Herald.  The  scheme  came  to  nothing.  The  same 
may  be  said  of  his  project  begun  by  an  address  to  the  People  of  New 
York  State  (January  10th,  1827),  asking  for  $500.00,  contributed  by 
50,000  subscribers  of  one  cent  each.  On  receiving  the  sum  he  would 
cross  the  Atlantic  and  endeavour  to  establish  a  grand  system  of  emigra- 
tion from  Europe  to  America;  he  might  even  cross  to  Upper  Canada, 
though  the  Government  might  hang  him  as  legally  as  they  imprisoned 
and  banished  him.  But  even  letters  to  General  Jackson,  to  whom  he 
said,  ''there  was  a  time  when  no  man  disliked  you  more  than  I  did," 
were  of  no  avail.  (57)  in  1829  he  presented  plans  for  the  improvement 
of  Edinburgh,  and  in  the  same  year  first  gave  utterance  to  his  favorite 
apothegm  "Man  is  a  recording  animal."  In  1831  he  published  in  Scot- 
land a  pamphlet  containing  his  New  York  sciheme  (58) ;  the  following 
year  he  printed  a  Record  of  his  private  affairs.  (59) 

In  December,  1830,  the  death  of  Dr.  Coventry,  Professor  of  Agricul- 
ture in  the  University  of  Edinburgh  from  the  foundation  of  the  chair 
nearly  forty  years  before,  was  announced.  Gourlay  had,  as  he  says, 
been  a  constant  student  in  the  House  of  Correction,  and  considered  him- 
self well  qualified  for  the  position.  He  had,  indeed,  hoped  to  become 
Professor  in  Agriculture  in  the  London  University,  but  that  chair  was 
not  established.  He  applied  for  the  position  in  Edinburgh  and  obtained 
testimonials  from  fellow-students  in  the  University  and  others  of  high 
standing ;  but  the  appointment  was  made  in  favour  of  another.  Gourlay 
had  applied  "thinking  there  might  be  a  comparative  trial  before  actual 
cultivators";  but  that  is  not  the  way  professors  even  of  agriculture  are 
chosen:  (60) 

It  now  will  be  necessary  to  say  something  of  the  financial  troubles 
Gourlay  had  to  endure   from  litigation. 

Mention  has  already  been  made  of  the  Chancery  proceedings  he 
was  forced  to  take  against  the  Duke  of  Somerset  to  compel  the  delivery 
of  a  lease  which  Gourlay  had  himself  foolishly  declined  to  sign— also 
of  the  verdict  for  damages  in  his  favour  and  the  unfortunate  disposition 
of  his  lease  and  stock. 

The  decree  for  a  lease  having  been  made  and  the  matter  referred 
to  a  Master,  the  Duke  appealed  from  the  decree  of  the  Master  of  the~ 
Rolls  granting  Gourlay  damages  for  £1,325,  and  Gourlay,  being  without 
means,  suffered  his  household  furniture  to  be  sold  to  provide  money  for 
the  costs  of  this  appeal.     The  case  came  on  for  argument  before    the 
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•Chancellor  in  1821.  The  Duke  did  not  appear,  because  he  understood 
negotiations  were  going  on  for  a  settlement.  In  fact,  Gourlay  had  re- 
•quested  that  some  of  his  principal  creditors  should  take  up  the  matter 
and  arrange  a  settlement,  and  some  attempt  was  made,  but  in  vain.  The 
Duke's  appeal  was  reinstated  on  payment  of  £10  costs,  and  it  came  on 
again  in  1823.  Gourlay  argued  his  own  case;  he  assailed  the  Duchess 
of  Somerset,  charged  that  she  was  at  the  bottom  of  the  trouble,  and  that 
she  "wore  the  breeches."  He  seems  to  have  had  much  ground  for  this 
accusation,  but  it  was  hardly  consistent  with  the  decorum  of  the  Court 
of  Lord  Eldon.  The  Chancellor  rebuked  him,  and  punished  him  by 
refusing  costs  when  in  January,  1824,  he  dismissed  the  Duke's  appeal. 
Oourlay,  had'  it  not  been  for  ill-health,  would  have  followed  up  his 
purpose  of  petitioning  for  the  Chancellor's  removal  from  office — and 
told  the  Chancellor  so  in  writing. 

The  Duke  at  once  gave  notice  of  an  appeal  to  the  House  of  Lords; 
but  failed  there  also. 

Gourlay  rather  intimates  that  had  he  known  that  the  Duke  would 
appeal  from  the  decree  in  Gourlay 's  favour,  he  would  have  appealed 
from  that  which  denied  him  the  damages  awarded  in  the  other  issue; 
but  he  did  nothing  in  the  matter.  He  did,  however,  petition  for  a  re- 
form of  the  Court  of  Chancery. 

In  the  Scottish  Courts  an  action  was  taken  against  him  by  his 
brother-in-law,  "Thomas  Henderson,  farmer  of  Newton  "Wemyss,"  on 
the  marriage  settlement  made  by  the  elder  Gourlay,  it  being  claimed 
that  Robert  Gourlay  was  his  guarantor.  This  was  won  by  Gourlay  in 
the  Scottish  Courts  and  in  the  House  of  Lords.  Then  Henderson  in 
1825  sued  as  representing  the  infants  for  the  appointment  of  an  agent 
(factor)  to  manage  the  fund  to  the  corpus  of  which  the  infants  were 
entitled  after  Gourlay 's  death.     This  also  failed. 

Gourlay  probably  had,  when  leaving  Canada  and  for  a  time  after 
arriving  in  England,  the  intention  of  appealing  to  the  Courts  for  re- 
dress for  his  imprisonment  in  Canada,  being  confident  that  his  view  of  the 
Statute  of  1804  was  correct ;  but  he  soon  abandoned  that  idea.  Mr.  Rich- 
ardson, solicitor.  Fludyer  Street,  London,  was  employed  to  prepare  a 
petition  to  the  King  in  Council,  and  authorized  to  consult  counsel;  the 
counsel,  Mr.  Adam,  is  said  by  Gourlay  to  have  misunderstood  the  purpose 
for  which  he  was  consulted ;  at  all  events  he  gave  an  opinion  against 
Gourlay 's  interpretation  of  the  Act ;  for  which  he  was  duly  flagellated.  (61) 

Notwithstanding  his  embarrassed  financial  condition,  we  find  Gour- 
lay writing  letters  to  the  King  from  time  to  time.  (62) 

William  Lyon  Mackenzie,  who  Gourlay  said  "sprung  out  of  me," 
and  whom  he  later  called  the  "self-styled  Patriot,  Hero  of  Navy  Island 
and  Prince  of  Mischief-makers,"  was  countenanced  by  Gourlay  for 
three  years,  1829-1832,  but  was  then  dropped  as  Gourlay  thought  he  had 
no  stability.    In  July,  1832,  Mackenzie  was  in  London  and  wrote  Gourlay; 
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Gourlay  replied  from  Leitli  askfag  Mm  to  come  "for  a  crack";  Mac- 
kenzie visited  him  in  the  spring  of  1833  and  invited  him  to  return  to 
Upper  Canada,  saying  the  people  there  would  pay  him.  Gourlay  replied 
that  they  must  first  settle  the  old  account  or  he  would  cut  all  their 
throats ;  this  language,  he  says,  was  used  simply  to  express  disgust  with 
their  political  doings.  (63) 

The  financial  troubles  continued  and  his  son  Oliver  returned  to 
Scotland  to  help  his  father  to  unravel  them.  (64)  Gourlay  had  him  con- 
sult his  sisters  and  advise,  but  there  was  no  success.  At  last  it  was 
decided  that  Gourlay  should  go  out  to  New  York,  send  thence  a  Power 
of  Attorney  for  settlement  of  the  debts  he  "could  not  personally  get 
quit  of,"  and  then  the  son  and  two  of  his  sisters  join  the  father  in  New 
York.  (65)  He  left  Edinburgh  November  5th,  1833,  by  canal  boat ;  arriv- 
ing at  Glasgow  next  morning,  he  stalled  by  steamer  to  Greenock,  thence 
by  S.S.  Vulcan  to  Liverpool,  arriving  there  on  the  second  day  after  a 
violent  passage.  November  9th,  he  took  the  packet  Pacific  (Captain 
Wait)  for  New  York,  landing  there  December  22nd.  (66) 


CHAPTER  VI. 

Applications  to  Governor  and  Parliament. 

He  sent  ashore  by  the  Pil(^  to  a  friend    and    agent,  Mr.    Gray,    a 
l^notice  to  creditors  to  be  inserted  in  the  Edinburgh,  Glasgow  and  Leith 
Advertiser : 

"Pacific  at  Sea,  November  9th,  1833. 

"Notice  to  creditors.  I  hereby  intimate  that  I  have  sailed  for 
America  not  to  evade  payment  of  debts,  but  that  all  may  be  paid  in  full 
for  which  funds  are  more  than  sufficient. 

"Witness  my  hand      Robt.    Grourlay,    late    of    Leith    and 
subject  to  the  Bling. 
Jkow      Robt.  Fleming  Gourlay  of  the  Ocean 
and  subject  to  Neptune." 

The  middle  name  was  adopted  in  honour  of  his  mother,  whose 
maiden  name  it  was.  (6^ 

A  few  days  after  his  arrival  in  New  York  he  received  letters  from 
two  persons,  one  threatening  him  should  he  enter  the  Province,  the 
other  inviting  him  warmly.  The  latter  was  from  Mackenzie;  Gourlay 
replied  in  "an  exceedingly  coarse  epistle  which  I  bade  him  publish  in 
his  newspaper. ' '  (68) 

"To  put  an  end  at  once  to  expectation  and  alarm,"  he  wrote  Feb- 
ruary 26th,  1834,  a  notice  and  sent  it  to  Governor  Sir  John  Colbome, 
the  Attorney-General  of  Upper  Canada,  the  Colonial  Minister  and  th« 
Attorney-General  of  England;  it  was  also  formally  handed  to  the  Bri- 
tish Consul  at  New  York  to  send  to  the  Ambassador  at  "Washington  as 
"in  fact,  it  involves  a  question  of  vast  magnitude  to  native-bom  British 
subjects  should  the  United  States  go  to  war  with  England."  The  notice 
sets  out  that  his  imprisonment  was  illegal,  and  "that  I  shall  think  my- 
self justified  at  any  time  to  enter  the  Province,  there  by  force  of  arms 
to  regain  my  property,  maintain  my  rights  and  avenge  my  wron^. ' '  Ho 
sent  a  copy  to  Sergeant  Spankie  to  show  to  Earl  Grey  and  any  other 
member  of  the  British  Cabinet,  but  declared  at  the  same  time  thAt  he 
was  perfectly  true  to  the  King.  (^9) 

If  he  desired  Canadians  to  believe  that  he  was  quite  sane,  he  could 
take  no  means  less  adapted  to  this  end  than  the  publication  of  such  a 
threat;  it  sounds  like  the  declaration  of  war  by  an  outraged  monarch 
rather  than  a  claim  of  right  by  a  law-abiding  subject. 

He  seems  to  have  remained  in  New  York  for  some  time;  we  find 
him  February  23rd,  1835,  sending  a  letter  to  the  King.  In  this  he  re- 
counts his  grievances ;    says  that  he  has   hitherto    failed  to  reach    the 
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King's  ear  b^^ause  it  was  engaged  by  a  man  whom  he  "knew  to  be 
false,  treacherous  and  vindictive" — ^this  was,  of  eourse,  Brougham — but 
now  as  that  individual  no  longer  influenced  His  Majesty's  Councils  he 
once  more  solicited  attention.  This  letter  was  sent  to  his  daughter  in 
Scotland  with  instructions  to  copy  it  and  send  it  under  cover  to  the 
Duke  of  "Wellington  with  a  note  to  him  asking  him  to  lay  it  before  the 
King.  He  sent  with  it  a  letter  March  7th,  1835,  to  the  Duke  asking 
justice;  a  subsequent  letter  was  sent  April  2nd  recommending  the 
Duke  to  advise  the  King  to  visit  the  British  American  Colonies  and  the 
United  States,  and  "to  lodge  in  thp  very  house  which  the  Duke  of 
Clarence  occupied  fifty-five  yeaFs  ago."  In  May  and  June  he  sent  other 
letters  to  the  Duke — it  is  hard  to  see  why. 

While  residing  in  New  York,  he  in  July,  1835,  laid  before  the  Board 
of  Aldermen  an  elaborate  scheme  accompanied  by  drawings  for  the  im- 
provement of  the  city;  he  returned  to  thie  in  1842  when  in  the  city. 
Some  account  of  his  scheme  will  be  given  at  a  later  stage.  He  also  in  1835 
drew  up  a  petition  to  the  Kin^  asking  enquiry  intq  his  c&&e,  and  wrote 
the  Duke  of  Wellington  several  letters  on  reform  of  the  Poor  Law«, 
etc.,  etc. ;  he  recommended  the  Duke  to  advise  the  King  to  visit  British 
North  America  and  the  United  States,  etc.,  etc.  No  answers  were  re- 
ceived so  he  printed  in  New  York  in  that  year  the  petition  (and  the 
letter  he  had  sent  his  daughter  to  copy  and  forward  it)  and  letters,  and 
it  was  again  printed  in  1836  at  Cleveland,  Ohio.  (70) 

After  eighteen  months'  residence  in  New  York  no  progress  waa 
made  in  the  settlement  of  his  affairs,  and  he  sought  new  scenes.  In  the 
second  half  of  1835,  Gourlay  made  his  way  to  Ohio,  settling  at  the  village 
of  Willoughby,  Cuyahoga  County*,  about  August  of  tha*  year.  (71)  He 
formed  a  project  of  drawing  up  an  account  of  the  Township,  Historical, 
Topographical  and  Statistical,  for  publication;  he  went  further  and 
endeavoured  to  get  the  Governor,  Robert  Lucas,  and  the  Legislature  to 
assist  in  the  publication  of  a  statistical  account  of  Ohio  which  he  was 
to  draw  up.  His  larger  project  does  not  seem  to  have  received  any  en- 
couragement; but  a  meeting  of  the  inhabitants  of  the  Township  of 
"Willoughby  (two  meetiRgs  were  held,  August  20th  and  December  10th, 
18'3'6)  passed  a  resolution  approving  of  a  survey  and  map  of  the  Town- 
ship on  Gourlay 's  lines.  (72) 

(But  amid  all  his  projects  he  never  forgot  Upper  Canada.  Decem- 
ber 22nd,  1835,  writing  from  Ohio,  he  sent  across  the  line  the  following: 

*  *  Monsters ! 

"Mr.  Clark  will  show  this  to  the  inhabitants  of  Niagara  District, 
and  Mr.  Mackenzie  may  publish  the  duplicate  to  all  the  world.  Mr.  W. 
Chisholm  and  Mr.  Paul  Peterson  shall  have  copies  to  exhibit  in  the  Gore 
and  Midland  Districts.  Postages  will  be  paid  on  demand  by  the  Great 
Bear  of  London  District,  or  by  the  writer. 

"Robt.  R  Gourlay." 

He  in  the  following  February  sent  a  copy  of  this  to  Mr.  Smart  to  send 
to  the  Speaker  of  the  Legislative  Assembly  for  exhibition  in  the  House. 
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This  cryptic  message  re<;eiv«d  no  interpretation  from  Gourlay  till 
years  after,  when  he  explained  that  "Monsters"  while  "it  could  not 
hurt  or  offend  anybody,"  was  intended  to  mark  his  feelings  on  offering 
his  services  as  Statist  to  a  foreign  country  after  his  own  had  been  re- 
gardless of  him.  "The  Great  Bear  of  London  District"  had  reference  to 
his  banishment  from  his  land  in  that  district.  (74)  Quite  naturally  "this 
was  deemed  an  act  of  insanity"  in  the  Province  (75)  as  he  himself  says. 

Hearing  that  Sir  Francis  Bond  Head  had  arrived  in  New  York  on 
his  way  to  Upper  Canada  as  Governor,  Gourlay  sent  him  a  copy  of  the 
testimonials  he  had  obtained  when  applying  for  the  Chair  of  Agriculture 
in  the  University  of  Edinburgh  in  1831  (wMch  he  had  reprinted  in  Cleve- 
land in  1836),  and  also  a  printed  copy  of  his  letters  to  the  Kling,  the 
Duke  of  Wellington  and  Miss  Gourlay.  He  offered  to  go  either  with  or 
without  Canadian  Commissioners  to  England  and  explain  his  "grand 
system  of  emigration." 

Sir  Francis  thanked  him  courteously,  but  nothing  c&me  of  the 
proposition.  (76) 

Gourlay  also  sent  to  the  Governor  after  his  (the  Governor's)  arrival 
at  Toronto  (i.e.,  in  March,  1836)  a  memorial  he  drew  up  for  presentation 
to  the  Legislative  Assembly.  He  sets  out  his  own  ill-treatment,  and  claims 
that  every  step  taken  against  him  was  oppressive  and  barbarous,  though 
nothing  but  zeal  for  public  good  actuated  him  throughout.  He  does  not 
ask  for  any  relief  but  saying  that  public  affairs  are  causing  trouble  both 
in  Lower  and  in  Upper  (Canada,  he  recommends  Commissioners  being  sent 
to  England  to  have  the  competent  authorities  grant  free  and  fair  en- 
quiry into  every  cause  of  evil.  This  was  practically  ignored;  Sir 
Francis  gave  it  to  the  Speaker;  the  Speaker  handed  it  to  Peter  Perry, 
and  he  presented  it  April  27th,  1836;  but  he  with  other  Radicals  were 
engaged  in  a  constitutional  struggle  with  the  Governor  and  had  no  time 
for  less  important  matters.  (77) 

He  kept  up  a  correspondence  with  Sir  Francis,  sending  him  copies 
of  letters  concerning  his  private  affairs,  letters  to  his  daughters,  etc., 
but  at  length  left  off  a  barren  correspondence  in  July,  1836.  There  is 
nothing  of  consequence  in  his  letters ;  and  it  seems  certain  that  he  was 
looked  upon  as  a  "crank." 

He  crossed  the  river  at  Sandwich,  September  17th,  1836,  called  on 
his  old  friend,  Mr.  Charles  Asken.  and  was  instantly  recognized.  He 
remained  at  Mr.  Asken 's  for  three  days,  being  recognized  by  many  and 
treated  with  much  kindness.  Hearing  that  Col.  Prince  had  been  elected 
member  for  the  District,  he  called  at  his  house  near  Sandwich  but  failed 
to  find  him  at  home;  he  left  for  him  a  memorandum  respecting  Emigra- 
tion Societies,  and  "for  the  first  time"  wrote  "The  Banished  Briton, 
Mediator  and  Appellant,  Profunda  Cernit"  (his  family  motto).  There- 
.  tofore  he  had  been  a  banished  Briton,  thereafter  he  was  always  "The 
Banished  Briton."  (78) 
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The  day  of  his  arrival  on  Canadian  soil  he  wrote  Head  a  protest 
against  the  barbarous  and  oppressive  treatment  he  had  received  in  1818 
and  1819;  and  did  not  fail  to  send  also  a  private  letter  which  he  had 
received  fro-m  his  son. 

From  Sandwich  he  went  to  Chatham,  and  there  to  Talbot  Street. 
He  had  "designed  to  make  a  progress  from  one  end  of  the  Province  to 
the  other,"  but  from  the  newspapers  he  found  that  party  rancour  was 
raging  and  therefore  thought  it  prudent  to  pull  up  "satisfied  that  all 
parties  are  kind  and  respectful  to  myself."  He  turned  westward  to 
Maiden  (Am!herstburgh)  and  back  to  Sandwich.  October  12th  he  crossed 
to  Detroit  and  sailed  for  Ohio,  intending  to  get  his  trunk  and  go  to 
Toronto.  In  Cleveland  he  had  a  pamphlet  printed  containing  the 
correspondence  with  the  Duke  of  Wellington,  Sir  Francis  Bond  Head 
and  the  Governor  of  Ohio  (79)  ;  and  with  that  he  went  on  board  a 
schooner  to  cross  Lake  Erie ;  but  accident  prevented  his  sailing,  so  he- 
added  to  his  pamphlet  and  determined  to  wait  for  sleighing  so  as  to  go 
to  Toronto  by  way  of  Buffalo. 

In  January,  1837,  he  was  suddenly  stricken  with  er>^ipelas  in  the 
teg  at  a  tavern  at  "Willoughby,  and  could  not  be  moved  till  the  middle- 
of  April.  He  n^ade  the  best  of  circumstances  during  the  summer;  he 
was  short  of  money  and  his  remittances  from  Scotland  did  not  come 
promptly;  accordingly  he  could  do  no  other  than  fix  himself  in  Cleve- 
land for  the  winter.  (80) 

The  Rebellion  broke  out  in    December,    1837;    Mackenzie    fled  to- 
Buffalo  and  afterwards  with  his  Generals  and  troops  took  possession 
of  Navy  Island.     Some  Upper  Canadians,  among  them  tlie  editor  of  the 
St.  Thomas  Liberal,  charged  Gourlay  with    being    engaged  in  raising- 
volunteers    to    assist   the   Rebels — Gourlay    as   loyal    a    man    as    ever 
breathed,  first,  last  and  all  the  time.     Not  only  did    he   take   part    in 
opposing  the  "Patriot"  movomont  in  Cleveland,  but  he  sent  Sir  Francis 
voluable  information  as  to  the  movements  of  American  "Sympathisers."" 
(81)    Written  to  in  Mackenzie's  name  (Mackenzie  repudiated  the  letter) 
to  assist  the  insurgents  on  Navy  Island,  he  refused,  rating  Mackenzie 
in  no  measured  terms;  he  also  expostulated  with  General  Van  Renssel- 
laer  for  joining  such  a  movement.     He  had  already,  when  in  New  York 
in  June,  1834,  written  Joseph  Hume  a  strong  letter  of  rebuke    for   his 
notorious  letter  to  Mackenzie  in  which    occurs    the    passage  "baneful 
domination  of  the  mother  country." 

Sir  Francis  being  succeeded  in  his  Government  by  Sir  George 
Arthur,  Gourlay  in  April,  1838 — he  was  then  living  at  Cleveland — 
attempted  to  carry  on  a  correspondence  with  the  new  Governor;  his 
letter  was  not  answered,  and  no  better  fate  awaited  a  copy  sent  thre« 
weeks  later.  (82)  This  letter  is  mainly  an  exculpation  of  General  Scott 
from  the  charges  of  Head,  and  regrets  for  the  burning  of  the  Caroline, 
which  he  says  "fired  all  ranks  of  Americans  and  abashed  old  country- 
men"— "far  happier  results  might  have  followed  a  contrary  course." 
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In  August  Gourlay  was  staying  with  his  friend  Judge  McDonell  at 
Point  Fortune  on  the  Ottawa  River  when  Sir  Greorge  came  to  e'mbark 
there  on  board  a  steamer.  Gourlay  asked  him  why  he  had  not  even 
acknowledged  receipt  of  the  letter.  He  answered  "there  were  difficul- 
ties."   With  that  enigmatical  answer  Gourlay  had  to  be  satisfied.  (83) 

In  October,  1837,  he  had  sent  an  address  to  Queen  Victoria  saying 
that  his  object  had  been  to  make  Upper  Canada  an  asylum  for  the  poor 
of  England,  and  that  he  was  about  to  visit  the  Pro\'ince  to  counsel  peace ; 
of  this  he  sent  a  copy  to  Sir  Francis  Bond  Head  to  lay  before  the  Legis- 
lative Assembly.  This  he  in  May,  1838,  sent  to  Lord  Durham  on  his 
appointment  to  Canada ;  his  repeated  letters  received  no  attention.  This 
neglect  astonished  Gourlay,  because  Durham  was  son-in-law  of  Earl  Grey 
and  had  had  a  quarrel  with  Brougham.  Gourlay  never  freed  himself  from 
the  con\aetion  that  Brougham  was  a  malignant  enemy  who  constantly 
plotted  his  ruin ;  and  he  accordingly  thought  that  an  enemy  of  Brough- 
am 's  must  be  a  friend  of  his. 

Not  receiving  any  answcB  from  Lord  Durham,  he  decided  to  visit  the 
Western  District ;  but  at  Cleveland,  on  his  way  to  Detroit,  he  learned 
that  Durham  was  at  the  Falls,  and  went  there  to  obtain  a  personal  inter- 
view. But  by  the  time  he  arrived  at  Niagara  Falls,  Durham  had  left  for 
the  Lower  Province.  Consoling  himself  by  writing  a  lampoon  on  the 
"Dui4iam  Ox"  (M\  he  again  wrote  His  Excellency.  He  went  on  to 
Montreal,  where  he  again  wrote,  and  at  length  caught  up  to  the  Gover- 
nor at  Quebec.  He  was  told  that  it  would  be  quite  impossible  to  see  the 
Governor  but  that  all  his  papers  would  be  laid  before  him.  Then,  being 
again  very  ill — he  was  taken  sick  in  Montreal — he  went  to  Caledonia 
Springs,  from  which  place  he  again  wrote,  and  sent  the  third  number  of 
"The  Banished  Briton."  He  never  got  an  audience  with  Lord  Durham 
(although  he  had  gone  s«ven  hundred  miles  to  see  him)  "for  fear  of 
Brougham. "  (85) 

He  published  all  his  correspondence  with  Durham  in  the  St.  Cath- 
arines Journal  during  the  winter  of  1838-1839 ;  and,  hearing  that  Dur- 
ham had  expressed  a  desire  to  hav^  a  delegate  appointed  from  the  St. 
Catharines  District  to  back  his  proposals  for  the  good  of  the  Province, 
Gourlay  took  steps  to  have  such  a  delegate  appointed. 

January  10th,  1839,  Gourlay  issued  at  St.  Catharines  another 
"Address  to  the  Resident  Land  Owners  of  L^pper  Canada,"  detailin^g  his 
wrongs,  the  bad  condition  of  the  Province  and  its  institutions,  canals, 
railways,  education,  the  church.  Of  the  church,  he  says  "the  church 
itself  wholly  militant.  Episcopalians  maintaining  what  can  never  be 
established.  Presbyterians  more  sour  than  ever,  contending  for  right 
where  they  have  none  whatever.  Methodists  so  disunited  that  they 
cannot  even  join  in  a  r^espectable  groan ;  and  Catholic  Priests  wandering 
about  in  poverty  because  their  scattered  and  starving  flocks  yield  not 
sufficient  wool  for  the  shears."  He  asks  what  is  to  be  done,  and  an- 
swers his  owai  question:  "I  cannot  go  far  or  speak  to  many,  but  there 
is  a  meeting  house  within  fifty  miles  of  my  bed,  and  I  can  be  carried  to 
that.    Let  the  people  of  the  Township  of  Grantham  meet  me  there  by  two 


9  0  ONTARIO   HISTORICAL   SOCIETY. 

o'clock  next  Monday,  and  I  will  tell  them  all  that  is  necessary.  They 
can  repeat  it  to  others,  and  the  Province  may  even  yet  become  the  most 
enviable  spot  on  the  habitable  globe."  He  sent  out  an  advertisement 
for  this  meeting  headed  "For  God,  The  Queen,  The  People." 

A  meeting  was  held,  and  another  by  the  inhabitants  of  Thorold  at 
Allanburg  the  following  month.  Gourlay  attended,  and  the  meetings 
resolved  to  send  petitions  across  to  the  old  land,  asking  for  Commis- 
sioners to  come  out  to  Canada.  The  delegate  sclieme  was  dropped; 
Gourlay 's  health  would  not  permit  his  further  agitation. 

Durham 's  Report  came  out.  Gourlay  upheld  it  against  the  violent 
criticism  it  received  from  the  Assembly  and  in  an  "idiotic  presentment 
of  a  Grand  Jury  of  Newcastle  District"— the  characterization  is  not  too 
strong.  He  advocated  meetings  throughout  the  Townships,  came  to 
Toronto  and  urged  these  meetings  emphatically,  but  his  wretched  health 
again  prevented  much  active  participation  in  the  movement. 

When  at  the  meeting  at  Allanburg,  February  4th,  1839,  he  met  an 
old  friend,  Major  Secord,  of  St.  David's.  Invited  to  the  Major's  house, 
he  was  taken  down  with  erysipelas  and  could  not  be  moved  for  a  month.' 
Many  kind  friends  visited  him ;  one  of  these,  Richard  Woodruff,  a  mem- 
ber of  the  Legislature,  Gourlay  asked  to  present  to  the  Assembly  a  letter 
for  him,  and  he  agreed  to  do  so. 

Gourlay  thereupon  prepared  a  fresh  memorial  to  the  Assembly,  set- 
ting out  his  grievanees  and  asking  that  a  Commission  or  (Committee  might 
be  appointed  to  investigate  on  the  spot  all  the  circumKtances  of  the  bar- 
barous affair.  Getting  better,  he  was  removed  to  Queenston, 
whence  he  removed  to  Niagara  on  hearing  that  a  committee  had  been 
appointed  by  the  House.  He  there  waited  week  after  week,  expecting 
the  committee  to  wait  on  him ;  but  after  four  weeks  he  received  a  letter 
from  Mr.  Woodruff  with  the  Committee's  report,  "investigating  noth- 
ing." There  had  been  a  misunderstanding;  the  memjorial  had  been 
presented  and  a  committee  appointed  consisting  of  Messieurs  Thorbum 
and  McMicking.  The  oommitte«  reported,  "waiving  the  legality  of  the 
judicial  proceeding  .  .  .  however  far  he  might  have  deviated  from 
the  law  of  the  land  .  .  .  your  Honourable  House  would  render  an 
act  of  justice  to  the  Petitioner  by  addressing  His  Excellen<>y  .  .  . 
humbly  requesting  His  Excellency  to  use  the  prerogative  of  the  Crown 
to  enable  tne  said  Robert  F.  Gourlay  to  return  and  reside  in  the  iPro- 
vince  if  he  shall  think  fit  to  do  so."  This  was  the  report  which  Gourlay 
received  waiting  in  Niagara,  and  it  was  quite  different  from  what  he 
desired  and  expected,  "the  said  Robert  having  felt  assured  in  the  years 
1836-7  that  had  he  deemed  it  necessary  he  could  have  taken  'this  Pro- 
vince' from  'His  Excellency'  backed  by  the  House  of  Assembly  with  its 
Speaker  commanding. ' '  That  Gourlay  did  so  think  there  can  be  not  the 
least  doubt,  and  as  little  that  his  belief  was  grotesquely  absurd. 

He  first  thought  of  writing  and  correcting  the  error,  but  on  con- 
sideration, fearing  that  the  pardon  might  be  gazetted,  he  determined  to 
go  to  the  scene  of  action ;  accordingly  he  set  sail  by  steamboat  for 
Toronto. 
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Before  he  arrived  in  Toronto  the  Comedy  of  Errors  had  advanced  a 
scene  or  two. 

The  report  having  been  presented  by  Woodruff  to  the  House,  April 
25th,  the  House  went  into  Committee  of  the  Whole,  April  29th,  Mr.  Mer- 
ritt  in  the  Chair,  and  there  after  a  seven  hours'  acrimonious  debate 
adopted  the  report.  On  motion  by  Thorbum,  seconded  by  Woodruff, 
that  the  report  be  adopted,  an  amendment  was  moved  that  an  address 
should  be  presented  asking  for  a  pardon  for  Gourlay.  This  was  lost,  16 
to  26.  Another  amendment  was  moved  that  Gourlay  Should  lay  his  case 
before  the  Lieutenant-Governor  before  any  proceedings  should  be  taken 
in  the  Hous«.  This  was  lost  by  the  casting  vote  of  the  Speaker.  A  third 
amendment  that  he  should  have  an  unconditional  pardon  was  negatived 
by  a  vot«  of  18  to  25 ;  and  the  original  question  carried  by  23  to  20. 

A  committee  appointed  to  draft  a  report  presented  their  draft  the 
same  day ;  it  received  its  first  reading  and  was  set  for  the  second  reading 
on  the  morrow. 

Before  the  House  sat  again  Gourlay  arrived  in  Toronto  and  was  told 
what  had  been  done.  His  friends  were  jubilant  at  their  success,  but 
Gourlay,  while  he  thanked  Woodruff  for  his  good  intentions  "informed 
him  of  the  woeful  blundering."  He  drew  up  a  memorial  asking  to  be 
heard  at  the  bar  of  the  House,  and  asked  that  it  should  be  presented. 
This  his  friends  of  the  Assembly  deprecated;  it  would  "put  us  all  in 
the  wrong."  "  'But,'  said  I,  'you  are  in  the  wrong  and  your  errors  have 
cruelly  wronged  me;  do  let  me  appear  at  the  bar  to  correct  them.'  '* 
The  members  were  inexorable,  and  the  petition  was  not  presented. 

But  as  he  had  consoled  himself  on  his  failure  to  see  Lord  Durham 
at  Niagara  Falls  by  writing  "The  Durham  Ox";  so  now  he  got  comfort 
in  writing  "Monkey  War,  Part  First."  (86)  He  then  sent  to  each  mem- 
ber a  copy  of  the  "Banished  Briton,"  printed  at  Cleveland  in  1836, 
containing  his  "Declaration  of  War." 

He  went  to  the  House,  and,  hearing  his  name  mentioned  in  debate, 
was  told  that  the  Address  to  His  Excellency  was  being  passed.  He  "could 
not  jump  on  the  floor  and  take  the  blockheads  by  the  throat";  he  remem- 
bered that  he  "had  got  three  years  and  eight  months  imprisonment  in 
London  for  the  mild-est  breach  of  privilege  ever  perpetrated";  so  he 
sat  still,  and  then  went  to  his  hotel,  "The  Edinburgh  Castle  Tavern," 
and  wrote  a  new  petition.  This  was  May  6th.  On  May  4th,  on  motion 
of  Col.  Prince,  of  Sandwich,  the  address  was  amended,  and  on  May  6th  it 
was  read  the  third  time  and  passed.  This  asked  that  the  Governor  should 
'*be  pleased  to  exercise  the  Royal  Prerogative  in  annulling  the  sentence 
of  the  law  passed  upon  Robert  F.  Gourlay,  banishing  him  for  life ;  so 
enabling  him  to  make  his  permanent  domicile  in  this  I^rovince  as  a  true 
and  loyal  subject  of  Her  Majesty,  sjhould  he  think  fit  to  solicit  the 
same." 
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OoTirlay  was,  of  course,  wholly  dissatisfied  with  this  disposition  of 
his  case.  His  new  petition  set  out  that  he  would  consider  any  pardon 
or  favour  from  the  Governor  derogatory  to  his  honour,  and  earnestly 
entreated  that  ho  might  be  heard  at  the  bar  of  the  House. 

Back  again  to  the  House  he  went,  laid  hold  of  his  old  friend  Elias 
M'ore,  and  demanded  that  he  should  present  the  petition.  More  took 
the  petition,  but  returned  with  it  in  half  an  hour,  said  it  burned  his 
fingers,  and  all  Gourlay's  friends  in  the  House  were  opposed  to  present- 
ing it.  "Mr.  Merritt,  Col.  Chisholm,  Mr.  Cameron — no,  not  one  would 
hand  in  the  protest  against  injustice."  Gourlay  accosted  Sir  Allan 
MacNab,  the  Speaker,  before  he  took  the  chair;  and.  MacNab  acknowl- 
edging that  the  Address  had  passed  for  a  pardon,  Gourlay  said:  "Then 
remember  that  I  returned  to  the  Province  with  this  stick  in  my  hand, 
and  if  you  do  outrage  common  sense,  I  may  yet  knock  you  down  with 
it." 

This  done,  he  ran  off  to  a  printing  office,  had  a  placard  printed 
headed  "Protest,"  with  his  two  petitions  in  parallel  columns,  and  end- 
ing with  the  capitalized  "Strike  But  Hear."  A  copy  was  sent  to  Sir 
George  Arthur,  Lieutenant-Governor,  and  many  were  posted  up  on  the 
walk.  Gourlay  ends  his  account  of  this  episode  thus :  "Asses  all !  grossly 
ignorant  and  wilfully  unjust. ' '  (86) 

One  would  have  thought  that  he  achieved  a  substantial  triumph ;  but 
it  was  not  in  the  way  he  desired ;  no  one  was  put  in  the  wrong  and  his 
vindication  was  not  preceded  by  an  examination  of  and  an  oration  by 
himself. 

We  shall  see  that  when  at  length  he  achieved  the  great  object  of 
his  ambition  and  was  allowed  to  address  the  House,  his  speech  was  a 
dismal  failure. 

Gourlay's  conduct  on  this  occasion  did  much  to  confirm  a  growing 
impression  that  he  was  if  not  deranged  at  least  "cracked." 

He  remained  dfuring  the  summer  of  1839  most  of  the  time  at  Queen- 
ston,  occasionally  visiting  friends.  An  incident  which  occurred  during 
the  autumn  of  this  year  showed  Gourlay  that  he  was  not  safe  every- 
where in  the  Province ;  this  was  when  he  was  on  his  way  to  a  meeting 
at  Beamsville. 

He  was  then  living  at  Queenston ;  driving  September  10th  with  Dr. 
Woolverton,  of  Grimsby,  about  two  miles  from  that  village  on  the 
mountain,  he  was  informed  that  the  proprietor  of  an  adjoining  farm  waa 
a  brother  Scot,  Andrew  Muir  by  name.  Gourlay  desired  an  introduction 
to  his  countryman,  but  as  soon  as  Muir  heard  his  name  he  rushed  at  him, 
struck  him  violently  and  would  have  seriously  injured  him  but  that  the 
Doctor  whipped  up  his  horse.  Muir  then  picked  up  a  large  stone  and 
threw  it  with  fury  toward  the  carriage,  fortunately  without  hitting  any- 
one. Gourlay  attempted  to  lay  an  information  before  Robert  Nelles, 
J.P.,  and  Henry  Nelles,  J.P.,  but  both  these  gentlemen  were  from  home; 
he  then  went  to  the  Court  of   Oyer   and   Terminer,  then   in   session   at 
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Niagara ;  the  Grand  Jury  ad\'1sed  him  to  go  before  a  Magistrate,  but  on 
consideration  he  urged  the  Grand  Jury  to  act,  and  asked  the  Oown 
Counsel,  Sir  Allan  MacNab,  to  call  upon  them  to  act.  At  last  the  Grand 
Jury  found  a  presentment  against  Muir,  but  the  sittings  were  about 
their  close  and  it  was  not  proceeded  upon.  He  then  laid  an  information 
before  Henry  Mittleberger,  William  Hamilton  Merritt  and  George  Rykert, 
J.  Ps.  Muir  was  arrested  and  held  to  heavj-  bail  for  the  ensuing  Assizes. 
Gourlay  complained.  January,  1840,  to  'the  new  Governor,  Poulett 
Thompson  (afterward  Lord  Sydenham) :  he  could  do  nothing  and  Gour- 
lay wrote  an  account  of  the  matter  to  his  friend.  Sir  John  Campbell 
(afterwards  Lord  Chancellor  Campbell).  Soon  more  important  matters 
demanded  Gourlay 's  attention  and  Muir  was  forgotten. 

It  may  perhaps  be  well  to  mention  here  an  incident  which  took 
place  earlier  in  the  year.  Having  printed  in  the  "Rei)orter"  of  April 
15th,  1839,  his  petition  to  the  Legislature,  he  wished  to  have  support  for 
it,  and  invited  his  friends  to  meet  at  the  British  Hotel,  Niagara,  for  that 
purpose;  the  better  to  attract  public  attention  he  bought  three  large 
pasteboards,  fastened  to  them  a  placard  "The  Banished  Briton,  Appel- 
lant and  Mediator,  Profunda  Cernit,''  and  added  his  intention  to  inves- 
tigate the  evils  convulsing  British  America,  etc.,  etc.  One  of  these  boards 
he  placed  at  Harrington's,  another  at  the  British  Hotel,  and  the  third  at 
James  Miller's  Tavern.  That  at  Miller's  disappeared,  and  Miller  said 
he  had  destroyed  it;  Gourlay  sued  him  for  10^6  for  "a  placard  and 
board  destroyed."  On  the  day  appointed  for  the  hearing,  Gourlay 
appeared  with  his  witnesses.  Miller  with  his  lawyer,  a  Mr.  Campbell. 
Campbell  contended  that  the  placard  was  seditious,  but  judgment  was 
directed  for  the  plaintiff.  Then  the  placard  was  produced  and  Gourlay 
went  off  with  it  and  "there  will  be  no  charges"  said  Mr.  Clement,  J.P. 
Gourlay  immortalizes  Miller  as  of  the  grossest  ignorance,  and  does  not 
forget  to  expose  the  ignorance  of  the  lawyer  and  the  magistrate  as  well 
as  to  glorify  his  own  knowledge  of  law.  (87) 

Incidents  such  as  these  show  that  the  reputation  as  a  Radical  which 
Gourlay  had  achieved,  albeit  involuntarily  and  almost  factitiously,  clung 
to  him ;  and  that  notwithstanding  his  staunch  loyalty  and  his  unwearied 
exertions  against  the  "Patriot"  cause,  he  was  by  some  classes  identified 
with  Mackenzie,  whom  he  despised  and  for  whom  he  nourished  a  feel- 
ing of  the  most  contemptuous  indignation. 

This  phase  may  be  closed  with  the  explanation  he  afterwards  gave 
of  his  placard:  "the  words  'Banished  Briton'  wer*  intended  to  attract 
attention  to  the  monstrous  treatment  I  had  received  at  Niagara,  that  the 
word  'Appellant*  announced  my  return  to  the  Province,  here  to  get  re- 
dress; and  the  word  'Mediator,'  my  coming  as  a  peacemaker.  .  .  . 
As  to  Government,  there  was  not  in  existence  any  man  who  had  been 
more  constantly  loyal,  and  .  .  .  my  family  motto.  'Profunda  Cemit' 
was  set  forth  on  the  placard  to  maintain  this."  (88) 

The  common  people  had  no  clue  to  the  interpretation  of  his  dark 
•ayings,  and  even  with  the  belated  explanation  many  will  fail  to  under- 
stand how  "Profunda  Cemit"  vouches  for  loyalty.     In  too  many  cases 
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while  it  is  possible  Gourlay  profunda  oemit,  it  is  quite  certain   that  he 
overlooked  superficialia. 

In  September  of  this  year  (1839),  he  had  a  record  of  the  memorials, 
the  proceedings  in  the  Assembly  and  his  placard  "along  with  articles 
declaring  his  opinions  and  maintaining  his  right  as  a  British  Subject  in 
Upper  Canada,"  printed  at  Buffalo  under  the  name  of  the  "Banished 
BritoiL'M89) 

January  16th,  1840,  then  residing  at  St.  Catharines  and  in  indif- 
ferent health,  he  made  the  appeal  (already  mentioned)  to  the  Governor, 
Charles  Poulett  Thompson  (afterward  Lord  Sydenham)  in  respect  of  the 
neglect  by  Magistrates,  Grand  Jury  and  Crown  Counsel  of  his  complaint 
against  Muir;  but  as  we  have  seen  without  effect  (90),  except  that  the 
receipt  of  his  letter  was  acknowledged.  Gratified  by  even  that  courtesy 
he  was  on  the  point  of  leaving  for  Toronto  to  wait  on  His  Excellency 
when  ill-health  prevented.  But  in  the  early  part  of  February  he  made 
his  way  by  stage  coach  to  Toronto  to  his  favourite  stopping-place.  The 
Edinburgh  Castle  Tavern,  and  thence,  on  Monday,  February  3rd,  sent 
a  letter  to  the  Oovemor  asking  for  an  interview.  No  attention  was 
paid  to  this  request.  His  ailment  increased  and  he  betook  himself  to 
bed.  He  got  a  friend  to  mail  a  duplicate  of  his  letter  Thursday  morn- 
ing; "Friday  afternoon  being  assured  of  neglect  a.nd  not  choosing  to 
be  put  aside  in  silence,"  he  "crawled  out  to  the  nerrest  printing  office 
and  engaged  for  printing  'The  Banished  Briton,  No.  3'  "  .  .  . 
"arranged  newspaper  slips,  my  letter  to  the  Queen"  (of  Octolaer  13th, 
1837),  "  corresjwndence  with  Sir  F.  B.  Head  and  Mr.  Thompson.  To  add 
zest  to  it"  he  "stuck  in  verses  written  at  two  different  times,  first  on 
eoming  to  Toronto,  May,  1839,  and  now  February,  1840,  for  publication 
in  the  British  Colonist,  and  signed  'Fifean,'  "  his  "native  count}'." 

"The  Banished  Briton"  was  printed  just  in  time  to  have  a  hundred 
copies  sent  around  Saturday  evening  among  the  boarding  houses  and 
public  offices.  About  2  p.m.,  February  11th,  he  received  a  note  dated 
February  8th  from  the  Governor's  secretary,  saying  that  the  Governor 
could  not  give  him  an  appointment,  but  would  be  happy  to  consider  any 
communication  from  him;  he  at  once  added  this  letter  to  "The  Ban- 
isihed  Briton"  with  his  own  comments,  and  had  five  hundred  copies 
struck  off  and  offered  for  sale  at  one  penny.  The  comments  are 
characteristic;  "villainy  has  been  at  work  against  me  ever  since  the 
departnpe  of  Sir  F.  B.  Head";  "the  red-tapists  had  given  ...  no 
thought"  to  his  letters;  "what  had  half  the  effect  in  cooling  down  the 
fever  in  the  Province  as  my  letter  to  Mackenzie?"  "I  must  be  at  the 
mercy  of"  the  Governor's  "paltry  clerk  whose  letter  before  us  is  a 
tissue  of  shuffling  and  palpable  deceit."  (91) 

In  September,  1840,  we  find  Gourlay  travelling  from  St.  Catharines 
to  New  York  "in  stages,  steamboats  and  railcars,  talking  much  and 
continually  excited  with  various  scenes  and  occurrences. ' '  (92)  It  was 
in  the  spring  of  the  following  year  that  he  built  a  log  house  on  his 
property  in  Dereham.  This  he  occupied  until  the  House  met  in  King- 
ston in  1841,  when  he  made  his  way  to  that  place. 


EOBEBT    (FLEMING)    GOURLAY.  95 

On  July  28th,  1841,  he  caused  to  be  presented  a  formidable  petition 
to  the  House  of  Commons  of  the  United  Ganadas,  by  the  hand  of  Mr.  Mer- 
ritt,  M.P.P.  It  contained  his  memorial  of  1836  (which  had  fallen  flat), 
that  of  1839  (which  had  had  such  an  unexpected  and  undesired  result), 
the  Report  thereon  and  his  Protest.  He  attached  a  copy  of  "The  Banished 
Briton,"  printed  at  Buffalo,  September,  1839  (containing  an  account  of  the 
proceedings  in  1839, ' '  along  with  articles  declaring  his  opinions  and  main- 
taining his  rights") — and  prayed  that  "all  may  be  seriously  considered 
.  .  .  and  that  the  wisdom  of  United  Canada  may  do  him  that  justice 
wliich  has  been  so  long  and  so  cruelly  denied."  (93)  He  did  not  this 
time  make  the  mistake  he  had  made  two  years  before  by  leaving  the 
conduct  of  this  petition  wholly  in  the  hands  of  his  friends ;  he  was  pre- 
sent in  Kingston  and  took  an  active  part  in  directing  proceedings. 

Read  July  30th,  the  petition  was,  August  26th,  on  motion  of  Dr, 
Dunlop,  referred  to  a  committee  composed  of  Dr.  Dunlop,  (Hon.  Mr.) 
Viger,  (Hon.  John)  Neilson,  (Mr.)  Pri(?e,  and  (Captain)  Steele  "to 
examine  the  contents  thereof  and  to  report  thereon."  The  committee, 
with  Dunlop  as  chairman,  examined  witnesses — Messrs.  Merritt,  Thomp- 
son and  Thorbum,  M.P.P.'s.  All  thought  Gourlay  loyal  and  honourable 
and  his  projects  beneficial ;  all  were  present  at  his  trial  at  Niagara  in  1819 
and  thought  "his  speech  incoherent  and  his  appearance  that  of  one  not 
in  self-possession"  (none  speaks  of  the  traditional  outburst  of  maniacal 
laughter)  ;  and  Mr.  Merritt  thought  "he  was  treated  throughout  with 
the  greatest  cruelty  and  injustice. ' '    Some  affidavits  were  also  obtained. 

The  Committee  reported,  September  11th;  Gourlay 's  projects  are 
fairly  detailed,  his  trials  at  Kingston  and  Brockville,  his  treatment  at 
Niagara.  The  Report  expresses  the  "opinion  that  the  arrest  and  impris- 
onment of  the  petitioner  in  Niagara  in  1819  Avas  illegal,  unconstitutional 
and  without  the  possibility  of  excuse  or  palliation ;  that  debarring  him 
from  an  interview  with  his  friends  or  his  counsel  was  also  illegal,  unjust 
and  unconstitutional ;  .  .  .  that  his  trial  and  sentence  when  in  a 
state  of  bodily  and  mental  weakness  .  .  .  which  prevented  him 
from  defending  himself  was  unjust,  unconstitutional  and  cruel."  The 
Report  recommended  "that  the  Crown  may  repudiate  the  transaction  by 
which  the  petitioner  has  been  pei*secuted  to  his  ruin  and  that  the  Legis- 
lature may  declare  his  sentence  of  banishment  null  and  void  and  cause 
him  to  be  compensated  for  the  losses  he  has  sustained  by  the  unwarrant- 
able exercise  of  authority.  In  the  meantime  that  some  allowance  be 
made  to  him  to  defray  his  personal  exi>enses  while  in  attendance  before 
the  Legislature  defending  the  rights  of  a  British  Subject."  The  Report 
was  adopted. 

On  September  16th,  the  last  day  of  the  session,  Dr.  Dunlop  in  a 
vigorous  speech  in  which  he  defended  and  gloried  in  the  language  of 
the  Report  (which  he  proudly  acknowledged  having  drawn  up),  moved 
a  resolution  which  on  being  seconded  by  Mr.  Aylwin  was  un^animously 
adopted. 
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"Resolved  that  a  humble  address  lie  presented  to  His  Excellency, 
the  G-ovemor^General,  communicating  a  copy  of  the  Report  of  a  Sel^t 
Committee  of  the  House,  in  the  case  of  Robert  F.  Oourlay,  Esq.,  and 
praying  that  measures  may  be  taken  for  carrying  the  recommendations 
contained  therein  into  effect. ' '  (94) 

The  same  day  this  address  was  presented  to  and  graciously  received 
by  Lord  Sydenham.  The  next  day  but  one,  Sunday,  September  19th,  the 
Governor  died  from  the  effect  of  an  injury  received  when  his  horse  fell 
with  him  fifteen  days  before.  Gourlay  wrote  for  the  Kingston  Herald 
an  editorial  speaking  of  the  deceased  Governor  in  the  highest  terms  (95), 
and  he  more  than  once  thereafter  wrote  of  this  Governor  with  praise 
for  his  business  capacity  and  sense  of  justice. 

The  very  handsome  conduct  of  the  first  House  of  Assembly  of  the 
new  and  United  Canada  satisfied  even  Gourlay;  he  thought  all  his 
vexations  in  that  quarter  ended  and  that  he  would  soon  rejoin  his  family 
in  Scotland.  (96)  Anxious  to  leave  for  the  old  land  he,  October  11th, 
wrote  Sir  Richard  Jackson,  the  Administrator,  asking  him  what  he  had  to 
expect  from  the  Executive.  After  some  correspondence  he  was  informed 
that  £50  will  be  advanced  him  out  of  the  small  sum  at  the  Administrator's 
disposal ;  this  would  enable  him  to  proceed  to  Quebec  and  meet  the  incom- 
ing Governor.  The  sum  was  paid,  and  after  receiving  office  copies  of 
most  of  the  proceedings,  Gourlay  went  to  Quebec  on  the  same  boat  with 
the  Administrator.  On  the  steamboat  from  Kingston  to  Montreal,  Gour- 
lay sent  to  Sir  Richard  a  sketch  of  improvements  which  he  proposed  to 
be  made  in  Kingston,  accompanied  by  a  map.  In  a  few  minutes  a  gentle- 
man waited  on  him  with  a  map  in  his  hand,  and  told  him  that  Sir 
Richard  would  examine  it  at  Montreal — "it  was  somewhat  amusing  to 
observe  that  His  Excellency  from  that  moment  .  .  .  kept  himself 
more  retired  from  passengers."  (97) 

The  arrival  of  Sir  Charles  Bagot  was  delayed,  and  Gourlay  kept  up 
?  lively  correspondence  with  the  Administrator,  calling  for  the  missing 
documents  and  also  for  a  decision  by  the  Executive  as  to  what  he  was 
to  receive.  He  made  his  way  back  to  Kingston,  and  there  at  last,  on 
December  15th,  he  was  furnished  with  a  Report,  dated  December  10th, 
approved  December  13th,  of  the  Executive  Council  in  his  case,  which 
dashed  all  his  hopes. 

This  Report  is  written  with  great  ability  (as  has  already  been  said 
Hon.  R.  B.  Sullivan  is  said  to  have  been  the  author,  and  it  is  worthy  even 
of  him).  It  recites  the  Act  of  1804  and  the  proceedings  taken  under  it 
against  Gourlay  but  without  passing  upon  the  advisability  of  the  legis- 
lation or  prosecution.  It  shows  that  both  were  legal  and  points  out  that 
"Mr,  Gourlay  suffered  for  direct  disobedience  to  the  law  as  it  stood;  he 
could  not  legally  have  been  acquitted  by  any  jury  for  such  disobedience." 
Referring  to  the  request  that  the  Government  should  repudiate  the  trans- 
action, it  was  said  ' '  no  regret  that  such  a  law  should  have  existed  or  that 
it  should  have  been  used  with  severity  against  him  and  no  commiseration 
for  his  sufferings  will  authorize  the  admission  of  the  dangerous  and 
destructive  principle  that  individuals  are  to  judge  for  themselves  and 
with  impunity  act  in  defiance  of  the  positive  law  of  the  land," 
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So  far  as  immunity  from  the  effect  of  the  conviction  was  concerned, 
Gourlay  might  at  any  time  have  had  a  pardon,  and  that  might  be  given 
him  then  if  desired. 

Any  indemnity  must  first  be  brought  by  the  Government  before  the 
Legislative  Assembly ;  and  the  Council  did  not  suggest  any  limitation  of 
the  liability  of  the  Assembly  by  withholding  from  it  the  opportunity  of 
granting  any  reasonable  sum  of  money  to  Mr.  Gourlay.  "But,"  the 
Report  concludes,  "it  would  be  unjust  to  him  were  he  to  be  permitted 
to  remain  under  the  impression  that  the  Government  recognizes  the 
illegality  of  the  sentence  pronounced  against  him  or  liability  of  the 
public  funds,  to  indemnify  him  as  a  matter  of  right,  against  the  conse- 
quences of  his  own  deliberate  infringement  of  the  law  of  the  Province." 

It  would  be  hard  for  any  law-abiding  subject  to  find  fault  with  any 
I>art  of  this  Report ;  and  in  its  calm  and  judicial  statement  of  undoubted 
law  and  constitutionality  it  affords  a  striking  contrast  to  the  warm,. 
rhetorical  and  sympathetic  address  of  the  Assembly.  (98) 

This  Report  put  an  entirely  different  face  on  his  project ;  the 
proposed  journey  to  Scotland  was  abandoned,  and  Gourlay  remained  in 
Kingston  four  months.  In  October,  1841,  the  Duke  of  Wellington  coming 
into  power  again,  Gourlay  renews  his  correspondence  Avith  him ;  he  tells 
him  of  what  the  Assembly  had  done,  and  hopes  that  the  Duke  will  cause 
justice  to  be  done  him.  He  keeps  on  writing,  (it  must  be  said  sometimes 
aimlessly  but  generally  with  a  view  to  a  Commission  of  Enquiry  being 
sent  out)  until  August,  184S,  but  never  receives  any  attention. 

After  his  disappointment  in  1842  he  moved  from  place  to  place  in 
search  of  health,  and  by  September,  1842,  he  had  again  taken  up  his 
residence  in  St.  Catharines,  "trying  the  effect  of  the  warm  salt  water 
baths."  His  mother-in-law,  "sister  of  the  late  Judge  Hamilton,  of 
Queenstown,"  had  died  in  Scotland  the  preceding  May,  and  his  two 
unmarried  daughters,  of  whom  she  was  the  stay  since  their  mother's 
doath.  required  his  protection.  But  he  could  not  make  up  his  mind  to 
leave  Canada  without  clearing  up  the  situation  in  the  Legislature.  He 
wrote  Hon.  John  Neilson,  of  Quebec,  then  at  the  meeting  of  Parliament 
at  Kingston,  and  asked  him  to  bring  up  his  business  immediately:  he 
offered  to  come  to  Kingston  himself  if  necessary.  Neilson  advised  him 
to  prepare  a  petition  "stating  in  as  few  words  as  possible  the  fact 
.  .  .  since  the  Report"  of  the  preceding  year:  he  did  so  but  added 
that  the  proceedings  of  the  Executive  Council  had  "been  taken  clandes- 
tinely by  enemies  who  all  along  have  pursued  him  at  home  and  abroad 
through  back-stairs'  influence  and  underhand  plots";  he  hopes  that 
"the  darkest  machinations  may  be  exposed  and  your  petitioner  at  last 
freed  from  persecution  which  has  no  parallel. "  (99) 

This  was  presented  and,  although  declared  by  the  Speaker  to  be 
informal  and  to  contain  improper  language,  was  referred  to  a  committee 
of  five,  including  Neilson  and  Dr.  Dunlop,  who  reported  that  in  considera- 
tion of  his  losses  and  misfortunes,  Gourlay  was  entitled  to  an  annuity 
durinsr  his  life ;  an  annuity  of  £50  was  recommended  by  the  House  and 
assented  to  by  the  Governor,  Sir  Charles  Bagot,  October  10th. 
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Gourlay  left  St.  Catharines  on  his  way  to  Avon  Springs,  October  12th, 
and  did  not  receive  the  notice  of  the  Governor's  intention  till  November 
1st  on  his  return  to  St.  Catharines.  He  then  wrote  to  Neilson  saying  that 
while  no  doubt  Neilson  intended  to  befriend  him  he  must  spurn  all 
offerings  on  the  ground  of  compassion — no  insult  could  be  greater  than 
being  placed  on  the  Civil  list  as  a  pensioner  "in  consideiratioii  of  losses 
and  siifferings."  He  added  that  he  would  lose  no  time  in  quitting  the 
country  where  he  had  been  .so  insulted,  and  that  he  would  acquaint  the 
world  with  his  reasons.  (100) 

Gourlay  certainly  was  not  mercenary ;  he  had  made  plain  the  year 
before  in  a  letter  to  Dr.  Dunlop  that  he  did  not  pray  for  money,  though 
he  did  claim  damages  from  the  Crown  for  undue  exercise  of  its  author- 
ity. (101)  This  curious  obsession  of  a  right  existing  against  the  Crown — 
of  course  wholly  without  foundation  in  law — he  never  got  rid  of. 

His  reception  of  information  of  what  his  friends  had  done  for  him 
increased  and  confirmed  the  suspicion  of  his  want  of  perfect  sanity ;  but 
it  was  not  at  all  discreditable,  rather  the  reverse,  to  refuse  a  grant  of 
money  by  way  of  charity. 


CHAPTER  Vn. 

' '  Chronicles  of  Canada, "  "  The  Neptunian, ' '  etc.     . 

In  September  of  this  year  he  had  printed  in  St.  Catharines  the 
first  edition  of  the  "Chronicles  of  Canada"  which  had  some  vogue.  It 
contains  the  address  to  the  Resident  Land  Owners  of  Upper  Canada  of 
April  2nd.  1818,  an  account  of  several  Township  meetings  in  that  year, 
the  Address  to  the  Worthy  Inhabitants  of  the  District  of  Niagara  April 
21st,  1818,  proposed  Address  to  the  Prince  Regent,  report  of  the  meet- 
ings at  York  of  the  Upper  Canada  Convention  of  the  Friends  to  Inquiry, 
an  account  of  his  trial  at  Kingston  and  of  the  dinner  given  to  him 
there,  and  extracts  from  the  proceedings  of  Pariiament  with  a  Recapitu- 
lation and  Conclusion  by  Gourlay.  (102) 

He  left  St.  Catharines  early  in  November,  sailing  per  steamer 
Transit  from  Queenston,  November  3rd ;  passing  through  Toronto,  King- 
ston, Montreal,  St.  Johns  and  Troy,  he  arrived  at  New  York  November 
16th.  Before  leaving  Queenston  he  indited  a  letter  to  the  St.  Catharines 
Journal,  attacking  Colonel  FitzGibbon  for  not  rewarding  Mrs.  Defield, 
who  had  saved  him  from  death  or  capture  in  the  war  of  1S12;  "while 
Colonel  FitzGibbon  had  five  thousand  acres  of  land  granted  him  for  his 
services  in  the  Monkey  War  and  at  Gallows  Hill. ' '  The  Colonel  replied 
by  a  letter  to  the  Journal  (and  the  British  Whig,  Kingston)  saying  that 
he  had  had  four  hundred  acres  of  land  in  the  Talbot  settlement  granted 
to  Mrs.  Defield 's  husband;  he  also  gave  the  correct  account  of  the 
occurrence  in  1812. 

Gourlay  writes,  January  7th,  1843,  from  Providence  (to  which  place 
he  had  gone  from  New  York),  a  long  letter,  returning  to  the  attack,  and 
adding:  "Regarding  the  'five  thousand  acres  of  land'  presented  or 
granted  to  Col.  FitzGibbon.  let  it  be  known  that  I  was  at  Toronto  when 
he  suddenly  disappeared,  to  the  amazement  of  everybody.  Some  thought 
he  had  decamped  with  a  large  amount  of  Government  treasure,  others 
that  he  had  become  a  defaulter  .  .  .  but  all  were  mistaken,  for  he 
quietly  returned." 

This  quite  gratuitous  attack  on  as  honest  and  valiant  a  man  as  ever 
lived  shows  what  Gourlay  considered  fair  argument,  and  is  excusable 
only  on  the  ground  of  ill-health,  bodily  or  mental.  This  letter  was  sent 
to  both  the  St..  Catharines  Journal  and  the  British  Whig,  but  neither 
published  it,  and  nothing  more  was  heard  of  the  matter.  Later  on,  in 
1843,  however,  he  is  convinced  that  in  1818-19  "this  same  FitzGibbon, 
after  friendly  declarations  to  me,  turned  round  and  led  the  van  of  the 
most  wicked  conspiracy  which  was  ever  got  up  by  governmental  power 
to  ruin  an  individual. 

About  the  same  time  Gourlay  had  a  newspaper  controversy  con- 
cerning the  death  of  Tecumseh;  he  also  wrote  the  fable  "The  Lion  and 
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the  Bear"   (already  spoken  of)   for  the  Kingston    Chronicle,    hut    the 
Chronicle  refused  to  publish  it — "probably  from  some  misapprehension." 

(103) 

About  February,  1843,  he  removed  from  Providence  to  Boston,  "and 
had  much  enjoyment  with  improved  health,  walking  in  the  glorious 
Common."  On  February  20th  he  caused  a  petition  to  be  presented  by 
Mr.  Obed  Barney  of  Nantucket,  to  the  House  of  Representatives  of 
Massachusetts;  this  gave  his  birth,  his  labours  in  1800  and  1801,  his 
coming  to  this  continent  in  1817,  his  banishment  from  Upper  Canada, 
his  petitioning  the  British  Parliament  from  1820  to  1827,  his  recrossing 
the  Atlantic  in  1833,  and  added  that  the  "sole  object  of  the  petition" 
was  "to  record  the  facts  with  a  view  to  after  reference."  (104)  Perhaps 
no  such  extraordinary  petition  was  ever  sent  in  to  any  Parliament  or 
Leigislative  Body. 

In  the  following  month  he  issued  in  Boston  the  first  number  af  "The 
Neptunian,"  "an  introduction  to  more,  should  public  patronage  be 
obtained.  .  .  .  Number  after  number  to  unfold  my  principles  and 
projects,  through  a  period  of  forty-two  years  devoted  to  the  cause  of 
humanity. '  * 

This  number  is  styled  "The  Banished  Briton  and  Neptunian  No.  1." 
It  contains  his  petition  to  the  Legislature,  copies  of  his  1831  testimonials 
(which  had  already  been  reprinted  in  Cleveland,  1836,  as  part  of  "The 
Banished  Briton  No.  1")  with  notes,  an  address  setting  out  the  objects 
of  the  journal,  a  sitory  of  his  life,  and  asked  that  he  might  have  a 
hearing. 

In  April  No.  2  appeared;  the  style  is  now  "The  Neptunian,"  and 
ever  after  so  continued.  This  contained  an  address  to  the  People  of  the 
United  States  (rather  pointless),  his  Notice  to  Creditors  of  November, 
1833,  his  "declaration  of  war,"  correspondence  with  the  Duke  of  Wel- 
lington and  petition  to  the  King  in  1835,  correspondence  with  Head  in 
1836-37-38,  with  Mackenzie  in  1838,  Sir  George  Arthur  and  Lord  Dur- 
ham in  1838,  and  notes.  With  No.  2  a  new  paging  begins,  which  is 
continuous  through  the  subsequent  numbers  of  *  *  The  Neptunian. ' ' 

No,  3  contains  correspondence  with  Lord  Sydenham  in  1840 ;  No.  4 
the  1836  petition  and  correspondence  concerning  it,  etc.,  with  notes; 
No.  5  the  petition  of  1839  and  proceedings  thereon ;  No.  6  that  of 
1841 ;  No.  7  correspondence  with  Sir  Robert  Jackson,  the  story  of  the 
JVliller  trouble  concerning  the  placard,  and  the  "Monkey  War";  No.  8^ 
the  petition  of  1842. 

By  this  time  June  had  arrived,  and  Gourlay  was  about  to  leavo 
Boston.  "As  a  token  of  gratitude  and  usefulness,"  he  desired  to  leave 
behind  a  plan  for  the  improvement  of  Boston  Common,  and  wrote  the 
Mayor  accordingly.  This  plan,  with  accompanying  illustrations  and  an 
account  of  his  insomnia,  fiH  up  No.  9  of  The  Neptunian,  issued  July,  1843J 
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No.  10.  published  in  September,  contains  his  article  on  PitzGibbon, 
hi®  "Death  of  Teeumseh"  and  his  fable,  "The  Lion  and  the  Bear";  No. 
11  in  October  contained  his  1841^3  correspondence  with  the  Duke  of 
Wellington,  and  also  a  copy  of  a  new  petition  ne  intended  to  present 
to  the  Parliament  of  Canada.  This  petition,  dated  from  Boston,  October 
7th,  1843,  states  that  Gourlaj  had  petitioned  in  1836.  1838,  1841  and 
1842;  that  "he  was  wholly  neglected  by  the  Commons  House  of  Assem- 
bly of  Upper  Canada  the  first  of  these  years;  greatly  wronged  by  the 
same  House  the  second  of  these  years :  that  he  was  fully  satisfied  with 
the  award  of  the  Legislative  Assembly  of  Canada  the  third  of  these 
years,  and  cruelly  disappointed  with  the  result  of  his  last  application. " 
He  asks  for  "a  personal  hearing  at  the  bar"  of  the  Houses  of 
Parliament.  (105) 

A  copy  of  this  was  sent  to  the  Speaker  of  the  Assembly,  another  to 
a  member  of  the  Council,  a  third  to  the  member  for  Bytown.  None  of 
these  was  presented.  Had  the  petition  been  presented,  it  almost  cer- 
tainly would  hare  been  quite  ineffectual. 

No.  12  contains  an  account  of  Gourlay's  actions  in  ISIS  and  his  trial 
at  Brockville ;  No.  13  his  troubles  with  the  Kingston  Post  Office  in  1818, 

Oourlay  now  made  his  way  via  Springfield,  Albany,  Syracuse  and 
Oswego,  to  Kingston,  where  he  arrived  November  9th;  he  sent  a  circu- 
lar to  all  the  members  of  Parliament  asking  a  personal  hearing ;  then  he 
drew  up  another  petition.  This  set  out  the  address  in  1841  and  what 
had  been  done  on  it,  the  petition  of  1842  and  the  misunderstanding  about 
it.  and  asked  (in  substance)  that  the  plan  of  1841  should  be  carried  out. 
The  petition  was  presented  November  30,  and  referred  to  a  favourable 
committee,  including  Gourlay's  friends  Neilson,  Thorburn  and  Dunlop; 
and  they  recommended  that  the  Report  of  1842  should  be  carried  into 
effect.  This  was  agreed  to,  and  His  Excellency  approved.  Oourlay  was 
notified  of  this  and  also  that  a  yearly  grant  of  £50  had  been  directed  in 
his  favour  by  the  preceding  Governor-General.  He  thanked  the  Gover- 
nor, but  declined  the  annuity.  (106) 

Gourlay  also  Bent  copiea  of  No®.  2,  3,  4,  5,  6,  7  and  8  of  The  Nep- 
tunian to  the  members  of  Parliament. 

He  left  for  the  West  by  boat;  stopped  for  Sunday  to  visit  friends 
at  Cob ourg, 'where  he  heard  a  sermon,  then  returned  East  by  stage  coach 
through  Colbome,  BelleviLle  and  Napanee  to  Kingston,  and  then  sent 
the  members  copies  of  The  Neptunian  Nos.  10,  11  and  12. 

As  showing  hi®  vigour,  it  may  be  mentioned  'that  after  his  return 
from  Cobourg  in  1843  he  walked  from  Kingston  to  the  Mineral  (Cale- 
donia) Springs. 

Before  leaving  the  transactions  of  1843  it  may  be  well  to 'see  bow 
much  he  had  accomplished :  we  can  thereby  perhaps  the  better  judge  of 
the  wisdom  and  propriety  of  his  future  conduct.  He  had  in  his  petition 
urged  that  the  House  should  "have  annulled  these  unhappy  doings  of 
1842,  have  the  pension  formally  cancelled,  and  a  present  and  adequate 
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payment  recomimended 'instead  thereof."  The  Report  of  the  Committee 
(adopted  by  the  House)  was  "That  an  Humble  Address  be  presented 
to  His  Excellency  the  Governor-General  praying  that  His  Excellency 
will  be  pleased  to  adopt  some  means  of  conveying  'to  Robert  Fleming 
Gourlay  the  opinion  of  this  Houjse  on  his  case  in  the  terms  of  the  Report 
made  to  the  House  by  a  -Select  Committee,  dated  11th  September,  1841, 
and  adopted  by  this  House  on  the  16th  of  the  same  month."  The  Gov- 
ernor's Secretary  wrote  Gourlay  saying  that  His  Excellency  had  "great 
pleasure  'in  complying  with  this  request,  and  in  transmitting  to  you 
accordingly  the  accompanying  copy  of  the  Report  of  a  Select  Com- 
mittee of  the  House  of  Assembly  dated  the  llth  September,  1841,  and 
adopted  by  the  House  on  the  16th -of  the  same  month.  I  am  further  to 
acquaint  you  that  in  compliance  with  request  of  the  House  a  yearly 
grant  of  £50  was  last  year  directed  in  your  favour  by 'His  Excellency's 
predecessor." 

Oourlay  said  many  times,  both  before  and  after  this,  that  he  was 
perfectly  satisfied 'with  the  Report  of  1841.  This  action  of  the  House 
and  of  the  Governor-General  reinstated  that  action  (if  anything  could) 
and  "annulled  the  unhappy  doings  of  1842."  He  was  not,  it  is  true, 
paid  a  lump  sum,  but  the  annuity  already  ordered  was  placed  at  his 
disposal;  and  while  he  declined  it  and  continued  to  protest  against  it, 
he  accepted  one  instalment  of  it,  salving  the  matter  over  by  the  'fact 
that  he  had  paid  it  to  his  printers. 

It  is  very  difficult  to 'see  why  he  should  not  have  been  satisfied  with 
his  triumph;  he  had  got  all  he  asked  and  more  (except  a  lump  sum 
down).  "While  he  must  be  acquitted  of  mercenariness,,  it  needs  no 'bril- 
liant imagination  to  conceive  how  Gourlay  would  have  assailed  another 
who  was  not  content  with  such  a  result.    We  shall  see  that  he  was  not. 

He  had  made  his  way  back  to  Boston  by  February,  1844;  and  Nos. 
14  to '22  of  the  Neptunian  were  published  at  intervals,  the  first  as  early 
as  February,  the  last  on  April  15th,  1844.  All  these  numbers  were  filled 
with  accounts  of  transactions  before  Gourlay  left  Canada  in  1819.  Copies 
Vv'ere  sent  to  the  Governor -iGeneral.  He 'seems  to  have  intended  to  close 
the  series  with  No.  22,  and  he  concludes  that  number  with  a  dedication  to 
his  daughter,  in  which  he  says  that  there  are  now  'reprinted  all  his 
writings  in  Upper  Canada  up  to  May  4th,  1818,  etc. 

In  March,  1844,  he  laid  a  petition  before  the  Massachusetts  Legis- 
lature asking  that  body  to  use  their  endeavours  to  have  the  Ambassador 
to  England  obtain  a  settlement  of  the  right  of 'British  subjects  to  change 
their  allegiance.  (107)  He  fills  No.  23  with  this  petition,  an  address  of 
his  to  the  Governor  and  Legislature  of  Massachusetts  (of -no  moment), 
his  Emigration  Societies  of  1829,  his  Statistical  proposals  for  Ohio  of 
1836,  and  an  Invocation  to  Drumcarrow  Craig,  written  in  1831 '(which 
had  already  been  printed  in  the  Record  of  his  Private  Affairs  in  1832). 

In  February  of  this  year  he  again  began  to  write  the  Duke  of 
"Wellington,  asking  for  a  Commission  to  be  sent  to  Canada,  but  he 
ceased  in  June,  of  course  without  any  result.    He  also  tried  to  stir  up 
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the  Report  of  1841  -with  Neilson  and  others.     All   this   he   sets  out  in 
No.  24. 

The  death  of  his  only  son  occurred  in  November,  1843,  but  he  did 
not  lea.-n  of  it  till  July,  1844.  He  then  wrote  a  long, -rambling  letter  to 
Sir  Charles  Metcalfe  telling  of  the  death  of  his  son  and  urging  the 
appointment  of  Commissioners.  This,  with -transactions  and  correspond- 
ence of  1816,  1817  and  1818,  fills  No.  25. 

No.  26  contains  Addresses  of  1818  and  1819,  the  silly 'presentment 
of  the  Grand  Jury  of  Newcastle  District  (Cobourg)  in  1839  against  Lord 
Durham's  Report,  and  a  criticism  of  James  Strachan's -"Province  of 
Upper  Canada."    This  number  completes  the  first  volume  of  my  copy, 

Gourlay  continued  to  reside  in  Boston,  (he  says  he  lived  in  Boston 
two -years  and  seven  months).  In  September,  1844,  he  put  together  the 
scheme  for  the  improvement  of  New  York  in  1835,  and  a  new  and  elab- 
orate scheme  for  the  improvement  of  Boston,  both  accompanied  by  plana, 
and  published  the  whole  as  'No,  27  of  the  Neptunian, 

The  New  York  scheme  had  been  handed  in  at  the  City  Hall,  in  1835, 
and  Gourlay  then  left  New  York  for  a  fortnight.  On  his  return  he  was 
informed  that  his  scheme  was  under  consideration;  but  he  thought  it 
time  enough  to  apply  for  compensation  when  the  Croton  River  should 
be  brought  to  the  city.  He  accordingly  left  for  Ohio,  and  was  detained 
"there  and  in  Canada  by  ill-health  years  beyond  expectation."  When 
the 'great  fire  of  1836  occurred  in  New  York,  he  "conceived  a  grand 
project  for  rebuilding  on  a  plan  of  magnificence,  convenience  and  safety 
from  fire  surpassing  all  that  ever  had  been,"  and  offered  his  services 
to  the  Mayor  (January  12th,  1836).  Nothing -came  of  this;  but  being 
at  Avon  Springs  in  September,  1842,  he  saw  an  account  of  the  opening 
of  the  Fountains  in  New  York.  His  scheme  had  contemplated  a  foun- 
tain; and,  coming  to  New  York,  he  presented  a  new  plan  to  the  Mayor 
and  asked  for  an  interview — with  no  -result. 

The  plan  for  the  improvement  of  Boston  is  most  elaborate.  He  ex- 
pected that  city  in  half  a  century  to  have  500,000  souls;  he 'had  studied 
city  building  for  many  years,  had  recommended  suburban  railways  in 
London.  Edinburgh  and  Liverpool,  and  advised  them  for  Boston;  ex- 
pecting Boston  to  be  the  landing  port  for  Atlantic  travellers  to  and  from 
New  York,  the  harbours  must  be  improved;  a  grand -crescent,  squares 
and  boulevards  would  make  the  city  beautiful,  etc.,  etc. 

Nos.  28,  29  and  30  are  taken  up  with  the  transactions  4n  1818  and 
1819.  No.  28  had  an  added  note  on  the  d«ath  of  Tecumseh,  and  No.  30 
a  long  note  by  -'way  of  review. 

In  this  review  he  says  that  there  were  published  in  Upper  Canada 
in  1818,  on  behalf  of  the  Friends  to  Enquiry,  four  pamphlets :  1,  Prin- 
ciples and 'Proceedings;  2,  Transactions  of  the  Convention;  3.  a  "Narra- 
tive addressed  to  the  Worthy  Inhabitants  of  the  District  of  Niagara" 
(of  Gourlay 's  movements  and  actions  in  Eastern  Upper  Canada  in  1818), 
and,  4,  Gourlay 's  Address  to  the  jury  at  Kingston.    None  of  these  could 
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be  found  on  Jiis  return  to  the  Province  in  1838 ;  most,  he  thought,  were 
destroyed  and  some  hidden.  It  is  satisfactory  to  know  'that  of  these 
the  fourth  is  still  in  existence  as  a  separate  pamphlet ;  the  first  and 
second  are  reprinted  in  the  Chronioles  of  Canada,^ and  the  third,  which 
was  printed  at  the  Spectator  office,  Niagara,  August,  1818,  is  reprinted 
in  the  Neptunian,  No.  30,  pp.  405-426.  ; 

In  October  and  November,  1844,  he  writes  from  Boston  two  letters 
to  the  Duke  of  Wellington,  informing  him  that  <  Metcalfe  had  dissolved 
the  Parliafaent  of  Canada,  and  asking  the  Duke  to  "put  an  end  to  it — 
put  an  end  to  trifling  and.  temporising  with  •British  North  America, ' ' 
and  allow  the  ''Provincials  ...  a  Convention  regularly  chosen  by 
themselves'  ...  to  frame  a  constitution  for  British  North  America." 
No  answer  was  returned.  * 

Receiving  the  news  of  the  death  of  his  sister  and  his  married 
daughter,  he  informed  Metcalfe,  and  hoped  comprehensive  measures 
might  be  framed  to  put  an  end  to  party  rancour.  This  was  followed  by 
the  original  letter  which  had  informed  him  of  his  daughter's  death  and 
her  "last  breathings,"  "words  which  all  of  us  ought  to  treasure  up 
against  the  day  of  trial."  These,  with  an  extract  from  his  Statistical 
Account  and  a  copy  of  Hume's  "baneful  domination"  letter  he  pub- 
lished as  No.  31  of  the  Neptunian. 

Addresses,  letters,  etc.,  of  1819  fill  Nos.  32,  33  and  34,  thereby  repro- 
ducing either  in  The  Neptunian  or  the  Chronicles  of  Canada  all  his 
newspaper  writing  of  1®17,  1818  and  1819.  Writing  a  note  dated 
"Boston,  Deeember  17,  1844,"  he  says:  "My  imprisonment  and  banish- 
ment ...  is  now  declared  'illegal,  unconstitutional  and  without 
the  possibility  of  excuse  or  palliation ' ;  out  of  that  all  the  future  miseries 
of  Canada  arose,  for  it  confirmed  the  weak  and  tyrranical  power  of  Sir 
Peregrine  Maitland,  established  the  Family  Compact,  and  generated 
what  Lord  Sydenham  styled  'the  abominable  government.'  "  (108) 

After  the  1844  election  we  find  him  corresponding  with  Aylwin, 
Johnston,  Morin,  Cameron  and  Dunlop,  with  a  view  to  the  presentation 
of  another  petition.  This  petition  sets  out  the  report  of  1841  and  subse- 
quent proceedings,  the  Report  of  the  Council,  his  petitions  in  1842  and 
1843,  his  willingness  to  appear  at  the  bar  of  the  House  to  "submit  to 
interrogation  on  every  particular  action  of  his  life  or  assertion  he  has 
made";  says  that  "Ministers  of  the  people's  choice  could  play  fast  and 
loose  with  duties  the  most  sacred,  that  while  they  presented  to  the  world 
a  face  of  honesty  they  could  underhand  with  a  little  finger  undo  appear- 
ances and.  swindle  a  private  individual  out  of  his  right,  his  property  and 
his  character — nay,  that  in  doing  all  this  they  could  make  the  Repre- 
sentative of  Majesty  a  catspaw,  and  proceed  unblushingly  in  their 
course  of  iniquity" ;  that  this  was  shown  by  his  treatment  by  the  Execu- 
tive Council  in  1841;  that  "according  to  justice  and  parliamentary 
usage  the  decision  of  (the)  House  in  his  case,  1841,  was  final  and  .  .  . 
more  .  .  .  were  the  report  of  the  Committee  of  Council  allowable 
as  a  regular  instrument,  it  can  be  shown  to  be  what  your  Petitioner 
characterized  it,  'false,  , frivolous,    mawkish    and.    impertinent.'  "     He 
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deemed  it  his  "duty  as  one  of  the  people  to  afford  the  people's  Repre- 
sentatives opportunity  to  vindicate  their  rights  and  maintain  their  integ* 
rity,"  and  entreated  the, House  that  "his  case  .  .  .  may  be  reviewed 
and  gravely  considered  in  order  to  justice."  (109) 

It  is  at  least  interesting  to  see  Gourlay  appealing  to  Parliamentary 
usage ;  and  it  is  impossible  that  any  wholly  sane  man  would  believe  that 
any  good  could  come  of  a  petition  couched  in  such  abusive  terms. 

Moreover,  one  is  strongly  tempted  to  be  of  the  same  mind  as,  the 
genial  "Tiger"  Dunlop,  who  wrote  him  July  17th,  1844,  "As  to  your 
own  case,  I  don't  know  what  you  want.  I  got  you  to  draw  the  prayer 
of  your  own  petition,  and  by  the  unanimous  vote  of  the  House  got  all 
you  wanted  and  more  .  .  .  when  I  find  out  what  you  want  J 'U  try 
and  get  it  .  .  ."  Gourlay  admits  that  Dunlop 's  management  of  the 
case  in  1841  was  admirable  and  "you  did  indeed  get  .all  I  wanted  in 
promise,"  but  thinks  "this  Avas  sadly  clouded  over  by  the  proceedings 
next  session."  Looking  at  the  Report  and  Address,  however,  we  find  a 
unanimous  opinion  of  the  House  in  favour  of  Gourlay — nothing  modified 
or  clouded  this  over;  they  recommended  compensation  for  his  losses — 
he  refused;  a  pension,  and  no  one  has  ever  suggested  that  one  wronged 
by  a  prosecution  by  the  Crown  has  a  right  to  compensation,  although  the 
Crown  has  been  known  to  give  a  sum  of  mon-ey  as  an  act  of  grace.,  Gour- 
lay refused  any  act  of  grace.  The  one  thing  which  he  seems  to  have 
wanted  was  some  repudiation  by  the  Crown  of  his  prosecution ;  and  that 
he  could  by  no  possibility  get  so  long  as  there  was  a  lawyer  in  the 
Government. 

This  petition  and  some  of  the  correspondence  will  be  found  in;No.  35. 

It  was  presented  and  read  Februarj*  13th,  1845,  (HO)  but  nothing 
was  done  on  it ;  No.  36  records  this  fact  and  gives  some  more  correspond- 
ence as  also  an  account  of  the  "Markham  College"  jest  of  1839. 

No.  37,  published  June,  1845,  contains  some  correspondence  in  1825 
and  1841,  concluding  with  a  long  letter  to  Neilson  in  1845 ;  No.  38  con- 
tains certain  correspondence  in  1843  and  1845  including  a  letter  to  a 
medical  journal  in  August,  1845,  concerning  his  insomnia,  and  concludes 
with  a  Dedication  to  Hon.  John  Neilson,  M.L.C.,  Canada,  dated  Boston, 
August  28th.  1845.  This  has  as  its  final  sentence:  "I  have  given 
you  credit,  and  still  do,  for  good  intentions,  although  you  have  caused 
me  infinite  misery.  In  the  end  I  shall  be  happy  to  show  that  'it  wa-s  not 
you  that  did  it  but  Grod.*  "  The  misery  (he  points  out)  was  caused  by 
Neilson.  1,  declining  to  present  the  memorial  of  1841  because  he  thought 
it  would  make  people  think  Gourlay  much  worse  that  he  was ;  2,  prevent- 
ing the  printing  in  the  Quebec  Gazette  of  his  case  because  it  would  do  no 
good ;  3,  concurring  with  the  Speaker  in  the  opinion  that  the  1842  petition 
was  informal;  4,  begging  for  Gourlay  as  feeble  in  body  and  in  mind;  5, 
procuring  for  him  a  pension  as  for  the  widow  of  the  late  Surveyor-Gen- 
eral, and,  6,  questioning  whether  he  was  exempt  from  errors  in  1817-1818 
— all  surely  venial  offences,  if  offences  at  all. 


106  ONTAEIO   HISTORICAL   SOCIETY. 

In  September  he  came  to  Montreal  "having  no  object  .  .  .  but 
an 'interview  with  His  Excellency";  and  wrote  the  Governor  asking  for 
one.  He  sent  a  copy  of  the  letter  which  he  had  written  to  Dr.  Dunlop 
in  September,  1841,  and  asked  that  the  Parliamentary  transactions  of 
that  year  should  be  acted  <on  and  those  of  1842  cancelled.  Metcalfe 
treated  him  with  kindness  (gratefully  acknowledged)  and  entertained 
him  at  dinner;  but  ill-health  again  drove  him  to  Avon  Springs;  from 
that  place  he  solicited  the  iGovernor's 'assistance  toward  a  new  edition 
of  his  Statistical  Account  (he  says  that  it  was  for  this  purpose  he  crossed 
the  Atlantic  in  1833) ;  he  had  solicited  like  aid  from  Head  dn  1836  and 
Arthur  in  1838  with  the  same  want  of  success.  By  October  14th  he  had 
made  his  way  via  Albany  <to  Niagara  Falls  on  his  way  to  his  log  house 
in  Dereham.  Spending  four  days  at  the  Niagara  frontier  he  embarked 
at  Buffalo  and  landed'  the  second  day  at  Fort  iSt.  Clair ;  crossed  the 
river  to 'Sutherland  and  then  by  steamer  "Goderich"  to  Sarnia  and 
afterwards  to  Goderich.  He  spent  one  day  at  the  show  of  agricultural 
stcck  and  then  w^nt  to  Dr.  Dunlop 's  residence  on  the  River  Maitland. 
Setting  off  on  foot  for 'Gait  he  stopped  for  the  night  at  Cook's  Inn,  ten 
miles  from  Goderich,  in  a  settlement  where  **half  the  settlers  were 
Scotch,  more  than  a  fourth  Irish  and  the  rest  English,  etc. ' '  B  aving  got 
twenty-seven  miles  from  Goderich  he  was  attacked  by  his  old  enemy 
erysipelas,  and  lay  for  two  days  "dead  lame  in  a  miserable  tavern  sur- 
rounded by  an  Irish  colony  where  no  comfort  could  be  had  either  for 
love  or  money."'  On  the  third'  day  he  was  carried  back  in  an  ox  wagon 
ten  miles  to  better  quarters,  and  the  following  day  he  was  conveyed  to 
his  friend,  Dr.  Dunlop 's.  Being  there  most  kindly  entertained  he  was  so 
far  recovered  in 'three  days  that  he  could  be  taken  in  the  Doctor's  wagon 
to  Goderich;  he  there  took  the  boat  and  after  four  days  journey  in 
three  several  vessels  he  arrived  at  Chippewa,  November  8th ;  thence  he 
went  to  Queenston  where 'he  remained  "with  old  friends,  free  of  pain, 
but  requiring  time  to  reduce  the  swelling  in"  his  leg. 

By  November  30th  he  had  arrived  at  Montreal  to  see  Metcalfe,  but 
Metcalfe's  state  of  health  'prevented  an  audienee,  and  Gourlay  deter- 
mined to  "retreat  to  the  sea -board  for  the  benefit  of  milder  weather  till 
the  sitting  of  Parliament."  He  was  again  confined  to  bed  and  seems  to 
have  'remained  at  the  Ottawa  Hotel,  Montreal,  till  the  meeting  of  Par- 
liament.  All  this  is  printed  in  The  Neptunian,  No.  89,  the  last  document 
printed  being  a  letter  to  Hon.  D.  B.  Viger  dated  from  the  Ottawa  House 
March  12th,  1846.  • 

"We  lose  now  the  guidance  of  The  Neptunian  (Hi),  but  the  Journal 
of  Parliament  helps  for  a  time  to  trace  his  activities. 

On  April  9th,  1846,  a  petition  'was  presented  from  Gourlay  which 
set  out  the  Report  of  1841,  the  proceedings  thereon,  the  Report  of  the 
Executive  Council,  the  petition  of  1842,  etc. ;  doubts  n(tt  that  the  House 
would  sustain  the  Report  of  1841  against  the  Council,  and  asks  that  the 
whole  should  be  taken  into  the  serious  consideration  of  the  House.  This 
was  ordered  to  be  printed. 
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On  May  4th  he  had  another  petition  presented;  this  mentions  the 
Memorials  of  1836  and  1839,  the  Petition  of  1841  and  the  result,  that  the 
Report  of  the  Executive  Council  in  1841  "is  cunningly  devised;  in  its 
assertions  it  is  bold  and  deceptive,  and  in  its  arguments  fallacious, 
sometimes  begging  the  question  where  that  is  inadmissible"  (it  does  not 
say  when  begging  the  question  is  admissible)  "and  often  insinuating  pur- 
posely to  mislead" ;  the  Act  of  1804  was  intended  for  Irish  rebels  or  aliens 
while  he  was  an  unattainted  British  subject;  "the  Chief  Justice  of  Upper 
Canada  .  .  .most  assuredly  sinned  against  light,  judged  contrary  to 
evidence,"  "aye,  and  after  all  the  writer  of  the  Report  of  Council 
drivels  about  'commiseration'  ",  "there  is  now  only  one  question  for 
consideration,"  "are  the  opinions  expressed  in  the  Report  of  the  House, 
1841,  sound  and  true?" — "he  now  therefore  entreats  that  he  may  be 
heard  in  person  or  by  counsel  at  the  Bar  of  the  House  or  before  .  .  . 
a  Committee."  This  petition  was  also  printed,  but  a  motion  May  11th 
that  he  be  heard  in  person  or  by  counsel  was  defeated  on  a  division. 

Gourlay 'returns  to  the  charge;  May  22nd  another  petition  is  pre- 
sented from  him.  This  sets  out  once  more  the  proceedings  in  1841,  "that 
as  yet  his  sentence  of  banishment  is  not  declared  null  and  void,  neither 
has  he  been  compensated  for  losses " ;  his  pedigree  is  set  out,  his  exclu- 
sion in  1820  from  the  English  Bar  by  reason  of  his  conviction  in  Upper 
Canada ;  his  candidature  for  the  Chair  of  Agriculture  in  the  University 
of  Edinburgh  in  1831,  with  six  testimonials  given  in  full.  He  entreats 
that  the  whole  of  the  premises  may  be  duly  considered,  and  "compensa- 
tion be  allowed  him  for  expenses  incurred  these  last  five  years,  the  whole 
of  this  time  being  devoted  to  his  defence  as  a  British  subject."  This 
also  was  printed  with  the  others,  and  was  equally  ineffective.  (112) 


CHAPTER  VIII. 
Visit  to  Scotland  and  Return  to  Upper  Canada. 

Even  Gourlay's  patience  was  now  exhausted);  he  returned  to  Scot- 
land, took  up  his  residence  in  Edinburgh,  and  devoted  himself  for  a  time 
and  with  some  success  to  rescuing  from  the  wreck  of  his  father  s  tortune 
sufficient  for  his  sustenance.  In  1848  he  took  up  with  vigour  opposition 
to  an  enclosing  project  which  he  thought  against  justice  and  law,  m 
NovemEer,  1849,  he  drew  up  a  sketch  for  the  "Bdinburgh  Arcade  ana 
Foot  Bridge,"  "wbich  he  had  lithographed  and  presented  to  the  l^ora 
Provost  and  Citizens  of  Edinburgh."  In  the  following  year  he  pub- 
lished a  more  elaborate  plan  for  the  improvement  of  that  city,  ana 
placed  it  on  sale  in  a  small  pamphliet.  (H^) 

In  1851  we  find  him  at  the  Bridge  of  Allan  for  his  health  (109) ;  he  was 
feeble,  and  "the  chances  are  that  I  shall  never  see  Canada  again,  which 
will  grieve  me,  as  there  are  many  in  the  Province  dear  to  my  remem- 
brance. ' '  In  1852,  after  addressing  a  public  meeting  with  his  usual  vehe- 
mence, he  was  knocked'  down,  a  carriage  passed  over  him  and  broke  one 
of  his  legs.  He  never  fully  recovered,  and  was  lame  for  the  rest  of  his 
life. 

He  always  retained  his  interesit  in  Canada ;  and  we  find  him  in  1862 
publishing  a  pamphlet  advocating  a  duty  on  wheat  from  the  United 
States,  while  wheat  from  Canada  should  be  admitted  free.  He  was  no 
more  successful  in  this  than  Chamberlain  and  his  followers  half  a  cen- 
tury later.  (H*) 

Gourlay  came  again  to  Canada  in  1856  and  took  up  his  residence 
on  his  Dereham  land,  which  he  called  "Ceres"  after  his  native  parish. 
The  facts  of  the  occurrences  of  1856  and  1857  are  set  out  in  detail  in  a 
publication,  "Mr.  Gourlay's  Case,"  mentioned  in  note  118. 

Early  in  1856  he  instructed  his  man  of  business  in  Edinburgh,  Mr. 
John  Cook,  W.'S.,  to  prepare  a  petition  to  the  Canadian  Parliament;  he 
was  then  in  such  a  condition  of  health  that  he  doubted  ever  again  being 
able  to  go  to  Canada.  "Its  main  object  was  that  my  claims  on  the 
Government  of  Canada  might  be  maintained  in  case  of  my  death,  and 
more  especially  that  no  stain  should  attach  to  my  character";  "deeming 
all  pecuniary  advantage  as  dust  in  the  balance  compared  with  what 
affected  my  honour  .  .  .  had  what  the  petition  prayed  for  been 
.     •     .     granted,  I  would  have  sat  down  contented. ' ' 

Th^  petition  Avas  sent  to  the  Speaker  of  the  Assembly  and  duplicates 
to  several  members;  April  2nd,  1856,  it  was  duly  presented  to  the  House 
of  Assembly,  "praying  that  the  sentence  of  banishment  passed  upon  him 
in  the  year  1819  may  be  annulled."  This  was,  April  16th,  referred  to 
a  committee  composed  of  Hon.  Mr.  Merritt,  Sir  Allan  MacNab,  Solicitor- 
General  Smith,  Roderick   McDonald,  Hon.    John    Sandfield   Macdonald, 
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Hon.  Mr,  Robinson  and  Joseph  Curran  Morrison.  They  reported,  June 
11th,  recommending  an  Address  to  the  Governor-General,  "praying  His 
Excellency  to  sanction  the  introduction  of  a  Bill  for  the  remission  of  the 
sentence  or  to  exercise  the  Royal  Clemency  for  restoring  him  his  political 
rights  by  a  free  pardon  for  the  alleged  offences  for  which  he  has  been 
convicted  under  a  Law  which  has  since  been  repealed."  An  Address  in 
these  terms  was  agreed  to  June  28th,  and  presented  to  the  Governor. 
The  House  was  prorogued  July  1st.  (115) 

Mr.  W.  H.  Merritt  wrote  Gourlay,  June  28th,  that  the  Assembly  had 
recommended  a  full  pardon  to  be  granted;  and  added  the  next  day  a 
note,  "You  are  at  liberty  to  draw  your  pension  whenever  you  please  to 
send  a  power  of  attorney  ...  to  draw  the  money  which  I  take  it 
for  granted  you  will  now  accept."  This  was  of  course  the  pension  or 
annuity  granted  in  1842.  It  is  stated  by  some  writers  that  the  annuity 
or  pension  was  granted  in  1856.  but  this  is  a  mistake. 

As  soon  as  Gourlay  received  Merritt  *s  communciation  he  wrote 
(Edinburgh,  July  17th,  1856) :  "Accept  the  money  .  .  .  certainly  I 
will  not — neither  pension  nor  pardon,  however  free — neither  now  nor 
ever  .  .  .  the  Report  of  1841  I  hold  by  and  that  alone.  .  .  . 
Should  my  life  be  spared  I  may  yet  be  in  Canada  more  fully  to  plead 
my  cause."  The  letters  by  Merritt  and  Gourlay 's  reply  he  printed  in 
Edinburgh  and  distributed  among  his  friends  in  Scotland ;  copies  were 
also  sent  to  the  members  of  the  committee  and  some  friends  in  Canada. 

His  health  being  restored,  he  sailed  from  Liverpool,  accompanied 
by  a  daughter.  August  13th,  landed  at  Philadelphia.  August  29th,  and 
proceeded  to  Canada. 

In  London,  C.W.,  he  printed  a  caU  to  the  people  of  Canada: 

London,  Canada  West, 

September  23rd,  1856. 
"People  of  Canada! 

"Here  I  am!  Will  you  countenance  me?  Without  the  public  ear  I 
am  helpless ;    with  it,  confident  of  going  to  the  grave  triumphant. 

Your  aged  friend, 
Robert  F.  Gourlay." 

Continuing  to  travel  through  Canada,  and  distributing  copies  of  the 
Edinburgh  reprint  by  the  way.  he  reached  Montreal ;  afterwards  he  estab- 
lished himself  for  a  time  in  Woodstock,  wrote  Mr.  Merritt  asking  his  ad- 
vice, was  told  (February  17th,  1857)  that  he  should  send  in  a  petition  for 
the  pension  in  arrears  and  accept  it.  or  visit  Toronto  during  the  second 
week  of  the  session,  when  Merritt  would  confer  with  him  personally. 
Gourlay  agreed  (Woodstock,  April  9th,  1857)  "to  send  in  a  memorial  re- 
garding his  case."  He  did  write  one,  but  concluded  to  retain  it,  "for  so 
many  have  been  presented  to  the  Assembly  on  the  same  subject  that 
another  would  only  increase  confusion."  "The  Administrator  paid  me 
£50,  1841,  and  the  Governor-General  sent  me  a  year's  pension  to  Boston, 
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which  I  handed  over  to  the  Printer  of  my  Record."  This  is  the  only 
place  GoTirlay  admits  having  received  any  payment  on  account  of  th« 
pension;  and  he  seems  to  desire  to  excuse  its  acceptance  by  the  fact 
that  he  paid  it  to  a  printer. 

Parliament  met  in  April,  hut  the  petition  or  memorial  was  not  forth- 
coming. The  memorial  is  printed  in  the  pamphlet,  "Mr.  Gourlay's 
Case."  (See  note  118).  It  is  along  the  familiar  lines,  and  asks  that  the 
House  should  "take  the  Report  ...  of  1841  .  .  .  into  con- 
sideration and  .  .  .  give  effect  to  said  Repcrt  by  annulling  or  by 
adoption  of  such  measures  as  will  enable  the  Assembly  to  annul  the 
sentence  of  banishment." 

In  May,  on  seeing  in  the  Woodstock  "Sentinel"  a  news  item  say- 
ing that  a  pardon  was  about  to  be  issued  to  him,  he  authorized  the  editor 
to  say  that  he  considered  any  offer  of  pardon  an  insult.  He  hastened  to 
Toronto  and  protested  to  the  Governor,  Sir  Edmund  Head,  against  the 
issue  of  a  pardon.  His  Excellency  replied  that  he  intended  "to  be 
guided  by  his  constitutional  advisers,  proceeding  on  grounds  of  a  public 
rather  than  a  private  nature. ' ' 

In  May  Gourlay  had  a  memorial  presented  to  the  House  by  Mr.  Mer- 
ritt  referring  to  the  petition  sent  from  Scotland  in  1856,  the  information 
in  Merritt  's  letter,  his  own  reply,  his  sailing  from  Liverpool,  his  arrival  in 
Philadelphia  and  in  Canada,  his  printing  an  account  of  the  whole  transac- 
tion at  London,  and  his  sending  a  copy  to  each  member  of  the  House ;  he 
prayed  to  be  heard  personally  at  the  Bar  of  the  House.  This  the  Speaker 
declared  disrespectful  to  the  House  as  it  militated  against  what  it  had 
declared'  the  preceding  year;  Merritt  agreed  in  this  opinion.  Gourlay 
appealed  to  the  Governor,  only  to  be  told  that  it  was  no  part  of  the 
Governor's  duty  "to  question  or  control  the  opinion  of  the  Speaker  of 
the  Assembly  as  to  the  tenor  of  any  petition  or  memorial  addressed  to 
that  Body. ' '  But  Gourlay  entered  into  communication  with  the  Speak^fr 
and  at  length,  June  9th,  Merritt  presented  an  emasculated  petition 
("gutted,"  Gourlay  calls  it),  and  moved  that  he  be  heard  at  the  Bar  as 
prayed'  for  in  his  petition.  The  motion  was  lost  on  a  narrow  division 
(23  to  25).  Gourlay  never  doubted  "of  a  hearing  till  the  Attorney- 
General  (Macdonald)  stood  up  in  opposition,  holding  in  his  hand  the 
gutted  petition  and  exposing  its  nakedness!" 

Petitions  were  during  the  year  presented  to  the  House  "to  remove 
all  stains  cast  upon  the  reputation  of  Robert  Fleming  Gourlay,  Esquire." 
These  came  from  the  Municipal  Council  of  Dereham  and  certain  inhabi- 
tants of  Woodstock,  Ingersoll  and  North  Norwich.  Gourlay  at  once 
publii^ed  at  Ingersoll,  June  30th,  an  address  to  the  inhabitants  of  Dere- 
ham, Norwich,  Woodstock  and  Ingersoll  telling  them  the  story,  and 
concluding,  "God  'Save  the  Queen  and  the  Collective  Wisdom  of  Can- 
ada!!!" He  then  hastened  to  Kingston  to  protest  to  the  Administrator, 
Sir  William  Eyre,  against  the  pardon;  he  had  an  interview  with  him, 
but  could  make  no  progress — the  matter  "is  still  before  the  Executive 
Council."     Although  he  has  received  only  £120  in  all,  during  fourteen 
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3'ears  for  expenses  and  must  return  to  Toronto,"  the  wheels  will  not 
revolve — and  at  last  in  despair  he  gets  back  to  Mount  Elgin  ' '  at  home ' ' 
in  October;  addresses  the  inhabitants  of  Dereham  thanking  God  he 
yet  lives  and  although  he  has  seen  eighty  summers  and  is  lame,  feels 
confident  thus  of  guiding  them  to  good.  He  concludes  with  the  pathetic 
appeal:  "WiU  you  listen?" 

In  1857  a  petition  was  presented  to  the  Legislative  Council  from  the 
Municipal  Council  of  Dereham  "praying  that  measures  be  taken  to  give 
effect  to  the  recommendations  of  the  Legislative  Assembly  to  annul  the 
sentence  of  banishment  passed  on  R.  F.  Gourlay  in  the  year  1819";  and 
another  from  some  inhabitants  of  the  Village  of  Ingersoll  "that  the  case 
of  Robert  Fleming  Oourlay  may  receive  the  favourable  consideration  of 
the  House."  (ns) 

In  this  year  he  published  at  Ingersoll  a  new  edition  of  *  *  The  Chron- 
icles of  Canada"  slightly  abridged.  It  contains  the  Principles  and  Pro- 
ceedings, the  Proceedings  of  the  Local  Meetings,  the  Meeting  of  the 
PriencS  to  Inquiry,  an  account  of  Gourlay 's  Arrest  and  Trial  at  King- 
ston, certain  proceedings  of  the  Parliament  in  1818.  Gourlay 's  Review, 
and  adds  "Finally  Concluded,"  dated  Ceres  (Lot  3.  4th  Con.),  Dereham, 
November  2,  1857.  This  tells  that  it  had  been  put  to  him  that  he  should 
offer  himself  as  a  candidate  at  the  next  general  election  for  a  seat  in 
Parliament,  and  he  takes  the  opportunity  to  say  that  he  would  not  sit 
in  such  save  to  move  for  a  Convention  in  order  to  draw  up  a  new  Con- 
stitution urgently  called  for.  "Having  seen  eighty  summers  and  being 
at  Jpresent  in  poor  health,  I  am  fit  for  no  great  exertion ;  but  I  am  here 
in  my  own  house  ready  to  ad%nse ;  and  first  I  may  be  conversed  with  by 
inhabitants  of  Dereham,  then  of  the  adjoining  municipalities  of  Norwich, 
Ingersoll  and  Woodstock.  Their  friendly  manifestations  for  me  last 
session  of  Parliament  was  gratifying;  and  should  they  heartily  enter 
in-^o  my  \aews  of  a  Convention,  that  may  be  in  Session  by  next 
Christmas."  (117) 

The  following  year.  April  15th.  he  again  laid  his  grievance  before 
the  House  of  Assembly  and  asked  to  be  heard  at  the  Bar  of  the  House : 
on  the  21st  May  on  a  narrow  division  (41  to  38)  it  was  ordered  that  he 
be  so  heard  on  ""Wednesday,  the  second  day  of  June  next,  on  the  sub- 
ject of  certain  grievances  set  forth  in  his  petition."  The  motion  was 
supported  by  strong  speeches  by  W.  L.  Mackenzie  and  George  Brown, 
and  opposed  by  John  Sandfield  Macdonald,  J.  A.  Macdonald,  Sicotte  and 
others;  Mackenzie,  Gourlay 's  old  bete  noir  being  especially  emphatic. 

Being  too  sick  to  come  to  Toronto  he  was  not  heard  on  that  day. 
and  on  June  24th  he  presented  another  petition  to  be  heard;  he  was 
heard  June  30th.  A  full  report  of  what  took  place  is  to  be  found  in  a 
pamphlet  published  by  "The  Globe"  at  the  time.  (US) 

Gourlay  seems  to  have  lost  his  head,  the  speech  is  weak,  rambling 
and  inconclusive.  He  begins  by  saying  that  he  appears  not  as  a  sup- 
pliant, but  to  defend  the  rights  of  a  British  subject,  speaks  of  his  wrongs, 
(holding  up  a  copy  of  "Chronicles  of  Canada  No.  1"  as  evidence)  the 
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iniquitous  law  under  which  he  was  convicted,  the  rancour  and  malignity 
of  Strachan,  his  Commission  as  Captain  of  Volunteers  in  1799,  his  ser- 
vices during  the  Kebellion  of  1837-38,  the  providential  nature  of  the 
emancipation  of  the  United  States  from  British  rule,  that  he  was  Repub- 
lican in  a  good  sense,  attached  to  no  party,  devoted  to  the  cause  of  the 
labouring  classes.  "Responsible  Government!  What  has  that  effected? 
an  unblushing  waste  of  public  money  and  a  monstrous  debt."  "I  was 
in  Canada  wMle  a  new  Constitution  Avas  drawn  up  in  England  by  Lord 
John  Rusisell.  No  individual  but  myself  cared  for  the  result.  I  advised 
meeting  in  Convention  but  nothing  could  then  be  heard  for  the  bawlers 
for  Responsible  Government."  "Having  said  this  much  I  proceed  to 
the  more  special  business  Which  has  brought  me  here,  begging  you  to 
receive  for  inspection  by  the  members  the  pamphlet  so  often  referred  to 
(Chronicles  of  Canada)  together  with  the  other  (The  Banisfied  Briton  and 
Neptunian  No.  1)  containing  testimonials  in  my  favour  by  some  of  the 
most  eminent  men  in  Scotland  which  but  sustain  my  character  and  silence 
calumny."  Then  he  attacks  the  Speaker  of  the  previous  session  for 
throwing  out  his  first  petition  and  says  that  that  petition  was  not  improp- 
er or  disrespectful ;  he  goes  into  the  transactions  of  1841,  and  attacks  the 
Speaker  for  ' '  his  conduct  regarding  petitions, ' '  finds  fault  that  his  petition 
was  not  printed  ' '  in  order  that  copies  might  be  sent  to  my  friends  in  the 
country."  He  appeals  against  the  conduct  of  the  Speaker  in  1842, 
"Dr.  Dunlop  and  Mr.  Neilson  were  respectable  men  and  I  doubt  not, 
meant  weU  by  me;  but  they  had  no  rigOit  whatever  to  act  as  they  did," 
their  conduct ' ' to  this  day  has  involved  me  in  trouble " ;  "at  this  moment 
I  have  .  .  .  nothing  but  existence  in  a  log  house  on  my  land  in  the 
Townsihip  of  Dereham,  nothing  for  it  but  my  appeal  for  justice  to  this 
Honourable  House. ' ' 

Such  a  lame  and  impotent  conclusion  would  be  ludicrous  did  it  not 
evidence  either  complete  loss  of  control  of  himself  or  a  marked  weak- 
ness bodily  or  mental  in  the  speaker.  No  doubt  it  was  a  bitter  disap- 
pointment to  Gourlay's  friends,  most  of  whom  had  fought  a  life-long 
battle  for  the  Responsible  Government  which  he  treated  with  such 
contempt. 

Gourlay  went  home  to  the  country  but  returned  to  Toronto  almost 
immediately  and  endeavoured  to  get  from  iSir  Edtnund  Head  an  answer 
to  his  enquiry  as  to  what  was  being  done  about  his  proposed  pardon.  He 
received  no  reply.  He  also  advised  Sir  Edmund  to  read  a  pamphlet 
published  in  1829,  "A  Record  of  Emigration  Societies";  this  we  have 
already  referred  to  as  part  of  the  contents  of  No.  23  of  "The  Neptunian.'* 

Gourlay,  August  5th,  petitioned  the  House  "to  vote  an  address  to 
His  Excellency  ...  to  give  him  the  benefit  of  certain  Resolutions 
passed  by  the  Legislative  Assembly  in  1841";  and  an  address  waa 
voted  and  ordered  to  be  engrossed  and  presented  to  the  Governor  "to 
grani  to  the  said  Robert  Fleming  Gourlay  the  full  benefit  of  the  said 
Resolution,  as  passed  by  the  said  Assembly."  Unfortunately  this  waa 
on  the  last  day  of  the  Sittings  of  the  House,  and  the  House  was  pro- 
rogued before  any  engrossing  could  be  done.  (H^) 
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A  petition  against  squatters  who  had  taken  i>osses8ion  of  some  of 
his  land  during  a  long  absence  from  the  Province  had  no  success.  (120) 

A  last  attempt  to  obtain  from  the  House  whut  he  conceived  to  be 
his  rights  was  made  in  1859,  when  he  presented  another  petition,  Feb- 
ruary 2nd,  setting  out  his  grievances  and  claiming  relief.  It  was  re- 
ceived and  nothing  more.  (121) 

The  next  year,  1860,  he  was  nominated  for  the  House  of  Assembly 
for  his  Riding  but  received  little  support. 


CHAPTER  IX. 

The  Final  Scene. 

About  1858,  being  eighty  year®  old,  he  married  a  lady  of  Wood- 
stock who  had  been  his  housekeeper;  but  disagreements  arose  between 
them,  and  he  left  the  Province  shortly  after  his  defeat,  abandoning  the 
farm  to  his  wife ;  he  went  to  Edinburgh,  where  he  died  August  1st,  1862, 
in  the  eighty-fifth  year  of  his  age. 

He  never  accepted  any  of  the  pension  granted  him  except  the  one 
instalment  already  mentioned.  After  his  death  his  only  surviving  chil- 
dren, Jean  and  Ellen  Gourlay,  presented  a  petition,  March  18th,  1864, 
"praying  that  certain  sums  of  money  voted  to  their  deceased  father  may 
be  now  paid  to  them";  (122)  and  this  was  ordered  without  opposition. 

Mention  has  been  made  more  than  once  of  Gourlay 's  insomnia;  a^y 
account  of  his  life  would  be  defective  if  that  were  overlooked. 

He  tells  us  that  this  did  not  trouble  him  till  1833.  When  in  the 
House  of  Correction  at  Cold-Bath  Fields  he  had  had  very  little  need 
of  sleep,  and  the  greater  part  of  the  time  spent  in  bed,  never  more  than 
six  hours,  was  given  to  reveries.  He  thinks  that  the  habit  of  doing 
without  sleep  began  to  form  at  that  time;  after  he  left  the  prison  and 
from  March,  1828,  till  November,  1833,  he  was  tortured  with  unsettled 
business  affairs  but  was  generally  in  perfect  health.  He  could  walk 
without  fatigue  from  mom  to  night  and  four  or  five  hours'  sleep  were 
quite  enough  for  rest  and  enjoyment. 

November  5th  "1833,  he  left  Edinburgh  at  6  p.m.  in  a  canalnboat  for 
Glasgow;  the  boat  was  an  iron  onr,  jarring  every  little  while  against 
some  other  boat,  bridge  or  lock,  it  kept  him  in  unspeakable  discomfort, 
and  sleep  was  out  of  the  question.  The  ship  from  Greenock  to  Liverpool 
ran  into  a  hurricane  and  was  at  sea  till  the  second  day.  These  two  nights 
were  sleepless  like  the  preceding.  Before  going  on  board  his  ship  for 
New  York  he  told  the  Captain  his  condition,  and  was  advised  to  take  a 
warm  bath  before  going  to  bed  at  Liverpool.  He  did  so,  and  got  some 
sleep ;  but  all  the  way  over,  from  November  9th  to  December  he 
had  not  a  wink  of  sleep.  Laudanum,  opium,  getting  tipsy,  all  were  in 
vain.  The  "grog"  indeed  made  him  sick  for  the  first  time  at  sea,  but 
he  got  no  sleep.  This  spell  of  sleeplessness,  it  will  be  seen,  was  of  more 
than  six  weeks'  duration. 

The  next  attack  came  on  at  Willoughby,  Ohio,  in  the  beginning  of 
January,  1837,  when  he  was  seized  with  erysipelas  in  the  leg.  There- 
after he  was  five  months  without  sleep,  then  sleep  returned  gradually; 
for  many  weeks  he  dozed  at  times  and  had  strange  dreams. 

About  January,  1839,  the  insomnia  again  set  in,  induced  by  ill- 
health  and  family  affliction.     After  enduring    it    for   seven    months  he 
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consulted  Dr.  "Widmer,  of  Toronto,  "reputed  the  most  experienced  physi- 
cian in  Upper  Canada,"  and  certainly  well-deserving  his  fame.  He  ad- 
vised to  dine  early  and  go  to  bed  fasting;  this  to  the  last  afforded  the 
most  comfort.  He  also  prescribed  Acetate  of  Morphia,  which  had  not 
the  slightest  effect.  The  Doctor  supposed  that  the  trouble  proceeded 
from  excitement,  reading  and  writing  in  politics,  but  Gourlay  thought 
this  a  mistake,  his  view  being  that  it  arose  from  unsettled  private 
affairs. 

After  three  years  of  this  sleeplessness  Gourlay  consulted  Dr.  Robin- 
son of  Montreal,  who  had  a  patient,  Mr.  Jamieson,  who  had  not  slept 
for  five  months ;  Dr.  Robinson  could  do  nothing. 

In  September,  1840,  arriving  in  New  York  from  St.  Catharines  after 
a  long  and  wearisome  voyage,  he  lay  down  on  a  luxurious  bed,  closed 
round  with  mosquito  curtains,  and  he  will  not  swear  that  he  slept  none. 
So,  too,  in  June,  1841,  seated  in  the  door  of  his  log-house  in  Dereham, 
during  the  stilbiess  of  a  summer  evening,  he  verily  believes  he  would 
have  slept  had  not  a  neighbour  disturbed  him.  Five  months  afterwards 
in  Kingston  (November,  1841),  he  had  a  delightful  night,  and  told  his 
landlady  he  had  nearly  been  asleep ;  at  Quebec  a  week  afterwards  he 
"dozed  and  dreampt  which  is  certainly  an  approach  to  sleep";  while 
about  a  year  afterwards,  after  being  "entertained  for  a  whole  day  in 
the  most  delightful  manner,"  he  flung  himself  into  bed,  and  "if  Mor- 
pheus did  not  obtain  dominion  over"  him,  he  "had  at  least  perfect 
i-epose.''  Several  times  persons  came  into  his  room  and  reported  that 
they  had  found  him  asleep,  but  this  he  denies;  he  "knew  the  train  of" 
his  "thoughts'  perfectly."  He  had  "tried  many  remedies,  a  hop  pillow, 
hop  tea,  etc.,  etc.,  etc.,  and  laudanum,  fifty  drops,  seventy  drojys,  ninety 
drops  and  upwards  of  a  hundred,  yet  still  ...  no  sleep."  He  had 
not  as  yet  tried  mesmerism. 

All  the  above  is  from  a  letter,  Boston,  May  10th,  1843,  to  "The 
Boston  Medical  and  Surgical  Journal."  In  the  following  month  (June 
16)  he  obtained  two  hours'  sleep,  but  no  more  up  to  the  day  of  the  date 
of  a  subsequent  letter  to  the  same  Journal,  July  15th,  1843.  (123) 

At  no  subsequent  date  does  Gourlay  recur  to  this  affliction.  It  is 
therefore  to  be  presumed  that  he  was  quite  cured  of  it. 

This  extraordinary  story  there  can  be  no  doubt  Gourlay  implicitly 
believed.  He  was,  it  is  certain,  incapable  of  mis-stating  a  fact,  however 
wrong  his  inferences  might  be ;  but  it  is  equally  certain  that  he  was 
in  error.  It  is  by  no  means  an  uncommon  circumstance  that  one  believes 
he  has  not  slept  a  wink  all  night  when  those  occupying  the  same  room 
OP  perhaps  the  same  bed  with  him,  have  been  kept  awake  for  an  hour 
or  more  by  his  snoring.  Everyone  must  have  had  experiences  of  whole 
nights  passed,  as  he  thinks,  in  sleeplessness,  when  it  has  been  made  quite 
certain  that  he  did  in  fact  sleep.  No  medical  man  could  be  found  who 
would  believe  that  Gourlay  could  pass  years  without  sleep,  even  if  he 
did  nothing  but  rest ;  not  to  mention  that  he  was  mentally  and  physically 
aetive  during  practically  the  whole  period. 
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No  doubt  he  was  a  light  sleeper  and  did  not  require  many  hours  of 
sleep.  This  seems  a  part  of  Ids  general  ill -health ;  when  he  says  that 
his  "constitution,  naturally  strong  and  vigorous,  was  till  forty  years  of 
age  sustained'  by  healthy  exercise  as  a  farmer,  riding  and  walking  much ' ' 
(124)^  this  must  be  taken  cum  gfrano  sails.  In  1809  he  was  advised  to 
move  to  England  on  aocount  of  his  health;  "rendering  a  change  of  cli- 
mate necessary";  in  the  summer  of  1815  he  had  to  go  to  Cheltenham 
to  take  the  waters  there  on  account  of  ill-health ;  on  coming  to  Upper 
Canada  he  was  confined  to  the  house  for  two  months  by  sickness  which 
indeed  he  attributed  to  mosquito  bites.  All  this  was  before  the 
confinement  in  Niagara  gaol.  Thereafter,  his  frequent  attacks  of 
erysipelas  indicate  an  undermined  constitution;  but  the  most 
noticeable  illness  is  of  a  "nervous"  character — the  rheumatism 
may  be  fairly  accounted  for  by  the  wetting  he  got  near  Staines.  Using 
his  own  words,  he  ' '  suffered  for  years  from  a  nervous  disease " ;  he 
"guarded  against  the  usual  consequences  by  means  not  one  in  a  thousand 
would  have  resolution  for";  he  "by  no  means  acknowledged  insanity," 
but  it  was  necessary  in  order  "to  save  his  reason"  (he  was  "on  the 
verge  of  madness")  that  he  should  break  stones  on  the  road,  a  pauper 
where  he  had  been  a  farmer,  thereby  curing  himself  of  the  nervous  dis- 
ease which  "for  three  years  tore  him  to  pieces";  he  determined  at  on« 
time,  when  suffering  from  this  "nervous"  disease  to  commit  suicide  at 
the  Land's  End.  After  returning  to  Canada,  we  find  him  stricken  again 
and  again,  and  on  returning  to  Scotland  he  feared  he  never  would  see 
Canada  again  by  reason  of  his  state  of  health. 

Yet  he  did  marvels  in  the  way  of  walking;  till  forty  years  of  age, 
walks  of  forty  miles  a  day  never  distressed  him.  On  his  return  to  the 
Old  Land  in  1819,  we  find  him  at  once  making  walking  tours  in  Scotland, 
later  in  England.  On  release  from  Cold-(Bath  Fields  he  walked  in  Scot- 
land from,  mom  till  nighiT.  without  fatigue,  and  when  again  in  Canada 
we  find  him  walking  on  evei;y  opportunity.  No  doubt  this  exercise, 
coupled  with  a  constitution  originally  sound  and  a  temperament  from 
infancy  sanguine  and  enthusiastic,  enabled  him  to  live  to  the  great  age 
he  attained,  notwithstanding  the  rude  buffeting®  of  the  world,  bitter 
disappointments  and  grievous  sorrow.  (125) 
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(6) — Gen.  Intro.,  pp.  cci.,  cciv. 

(7) — Gen.  Intro.,  pp.  xiii  sqq.,  11.  sqq. 

(8) — Gen.  Intro.,  pp.  li.,  sqq.  About  fifty  of  the  letters  were  returned  marked 
"refused  to  pay  the  postage."  These  Gourlay  reposted  through  the  Two-penny  post- 
oflfice;  fifteen  were  returned  as  the  members  could  not  be  found;  these  Gourlay  took 
himself  to  the  office  of  the  House  of  Commons  appointed  to  receive  the  letters  of 
members.  The  keeper  made  a  charge  of  one  shilling  each,  but  offered  to  take  twelve 
flhillings  in  all.  Gourlay  refused  to  pay  and  dispatched  them  through  the  Two-penny 
Postoffice  to  the  House  of  Commons.  This  was  an  instance  of  very  common  petty 
' '  graft, ' '  which  Gourlay  very  properly  exposed. 

(9) — Gen.  Intro.,  p.  liii. 

(10) — This  was  the  Eighth  Parliament  of  Upper  Canada,  which  met  in  January, 
1821,  and  repealed  the  "Gagging  Act."  Gourlay  grieves  over  the  fact  that  the 
struggles  of  the  Executive  were  so  far  successful  as  to  secure  in  some  of  the  more 
benighted  districts  the  return  of  seven  lawyers  ' '  who  no  doubt  will  confound  reason 
and  retard  the  progress  of  common  sense  with  all  their  might."     Gen.  Intro.,  p.  1. 

(11) — Gen.  Intro.,  p.  cevi. 

(12) — Sir  Robert  Thomas  Wilson  (1777-1849),  a  valiant  and  successful  soldier 
who  had  served  in  many  parts  of  the  world  and  had  written  an  account  of  the  British 
army  in  Egv'pt.  In  1821  it  was  proposed  that  he  should  lead  the  insurgent  force  at 
Naples,  joining  them  with  a  body  of  volunteers;  but  the  proposal  came  to  nothing. 
Wilson  was  a  partisan  of  Queen  Caroline,  and  a  little  later  in  the  same  year  he  got 
into  disgrace  from  his  intervening  between  the  Household  Cavalry  and  the  mob  at 
Cumberland  Gate,  Hyde  Park,  at  the  Queen's  funeral,  August  14th.  His  intervention 
was  solely  to  prevent  bloodshed,  but  this  did  not  save  him  from  dismissal  from  the 
army. 

Gourlay  had  been  disgusted  by  some  passages  in  Wilson's  book,  but  overlooked 
them  for  the  sake  of  joining  him. 

(13) — Gen.  Intro.,  p.  ccviii.  His  account  of  his  desire  to  become  a  barrister  will 
be  found  in  Nep.  No.  1,  p.  3. 

(14) — Gen.  Intro.,  p.  ccx, 

(15) — Ap.,  pp.  21-24  (A4).     Gen.  Intro.,  pp.  cclxxxii.,  sq. 

(16) — Gen.  Intro.,  pp.  cclxxxvii-ccxclx. 

(17) — Gen.  Intro.,  pp.  ccclxvii  sq. 

(18) — Gen.  Intro.,  pp.  ccclxiii.,  sqq. 

(19) — Gen.  Intro.,  pp.  ccexlv.,  sqq.  Ap.,  p.  24  (A5). 

(20) — All  are  crown  octavo: 
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General  Introduction 

to 

Statistical  Account 

of 

Upper  Canada 

Compiled  With  a  View  to  a  Grand  System 

of  Emigration 

In  Connexion  With  a  Reform  of  the  Poor  Laws, 

By  Robert  Gourlay. 

"Thy  spirit,  Independence,  let  me  share, 

Lord  of  the  lion-heart  and  eagle-eye." 

London. 

Published  by  Simpkin  and  Marshall,  Stationers'  Court, 

Ludgate  Street, 

1822. 

Statistical  Account 

of 

Upper  Canada 

Compiled 

With  a  View  to  a  Grand  System  of 

Emigration 

by 
Robert  Gourlay. 
"Thy  spirit,  Independence,  let  me  share, 
Lord  of  the  lion-heart  and  eagle-eye." 

Vol.  L  (n.) 

London. 

Published  by  Simpkin  and  Marshall,  Stationers'  Court, 
January  Ist,  1822. 

The  two  volumes  have  on  the  title  page  a  beautiful  vignette  of  the  Falls  of 
Niagara,  but  from  a  different  view-point  in  the  two  volumes.  In  both,  the  word 
' '  Independence ' '  is  floating  in  the  vapour  rising  from  the  Canadian  Falls.  The 
preparation  of  the  proposed  third  volume  appears  from  Nep.  No.  31,  p.  433;  Nep.  No. 
36,  p.  489.  The  letter  to  Hume  mentioned  in  the  text  is  given  in  full,  Ap.  p.  169  sqq. 
(B42) ;  his  statement  concerning  his  criticism  of  Brougham 's  Educational  Bill  in  a 
letter  to  Brougham  May  21st,  1823,  Ap.,  pp.  162  sqq.  (B34). 


(21. 

— Ap., 

(22 

)— Ap., 

again. 

(23; 

— Ap,, 

(24; 

)- Ap., 

(25, 

>- Ap., 

(26 

1— Ap., 

(27, 

1— Ap., 

(28 

)— Nep 

(29 

)— Ap., 

(30 

)— Ap., 

(31 

)— Ap., 

(32 

)— Ap., 

(33, 

1— Ap., 

(34 

)-Ap., 

pp.  29  sqq.  (A  6). 
pp.  33,  34   (A  7). 


This  petition  we  shall  have  occastion  to  mention 


pp.  34-36  (A  8). 

p.  40. 

pp.  45  sqq.  (A  11). 

pp.  40  sqq.  (A  9). 

pp.  43  sqq.  (A  10).  * 

No.  2,  p.  6. 

pp.  50  sqq.  (A  12,  A  13  and  A  14). 

pp.  53  sqq.  (A  15). 

p.  55. 

pp.  55,  56  (A  16). 

pp.  56  Bqq.  (A  17). 

pp.  60  sqq.  (A  18).  His  account  of  the  advice  to  lecture  in  London 
in  1823  is  to  be  found  in  Nep.  No.  1,  p.  3;  his  suicidal  mania  appears  from  a  letter 
to  the  Lord  Chancellor  dated  March  12th,  1823,  Ap.,  pp.  69  sqq.  The  meeting  with 
Graham  is  spoken  of  Nep.  No.  36,  p.  495. 
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(35)— Nep.  No.  2,  p.  5.  Of  Dr.  Hamilton  he  says,  June  17th,  1824:.  (Ap.,  p.  98) 
"Madmen  do  not  communicate  their  designs;  I  concerted  mine  against  Mr.  Brougham 
in  the  lobby  of  the  House  of  Commons  five  months  ago  with  Doctor  Joseph  Hamilton, 
who  approved.  Dr.  H.  received  a  liberal  education,  took  out  his  degree  as  a  physi- 
cian at  Edinburgh  six  years  ago,  practised  in  Canada  several  years,  and  is  in  every 
way  entitled  to  respect  as  a  gentleman." 

(36) — Address  to  the  Gentlemen  of  Westmoreland,  June  Sth,  1824,  from  Cold- 
Bath  Fields,  House  of  Correction.    Ap.,  p.  xc. 

(37)—  An 

Appeal 

to  the 

Common  Sense,  Mind,  and  Manhood, 

of 

The  British  Nation 

by 

Bobert  Gourlay,  Esq., 
Now  and  for  the  last  two  years  imprisoned  without  fair  examination  or  tiiaL 
"Long  years!     It  tries  the  thrilling  frame  to  bear 
Long  years  of  outrage,  calumny  and  wrong. 
Imputed  madness — prisoned  solitude." 
London. 
Printed  for  the  author, 
and  sold  by  Sherwood,  Gilbert  and  Piper, 
Paternoster  Bow, 
1826. 

Practically  all  the  facts  about  Gourlay 'a  life  during  this  period  are  set  out  in 
this  very  curious  book. 

(38)— Ap.,  pp.  1  sqq.  (A  1). 

(39) — Ap.,  p.  3. 

(40)— Ap.,  pp.  172  sqq.  (Nos.  3,  4). 

(41)— Ap.,  p.  179  (No.  5). 

.  (42) — Ap.,  pp.  180  sqq.   (No.  6).    Perhaps  his  concession  of  the  possible  honesty 
of  Strachan  may  also  be  considered  an  instance.    See  Note  68  to  Part  I. 

(43) — Ap.,  pp.  107  sqq.  (A  23).    The  correspondence  Ap.,  pp.  180  sqq. 

(45)— Ap.,  pp.  112  sqq.  (A  25). 

(46)— Ap.,  pp.  118  sqq.  (A  26). 

(47)— Ap.,  pp.  122  sqq.  (A  27).  The  letter  to  the  King  is  printed,  Ap.,  pp. 
195,  196. 

(48)— Ap.,  pp.  125  sqq.  (A  28). 

(49) — Hansard  N.S.,  Vol.  17,  p.  1439.  Hume  had,  November  27,  in  the  previous 
year,  presented  a  petition  for  him  asking  for  a  commission  on  the  Poor  Laws; 
"ordered  to  be  laid  on  the  table";  Hansard  N.  S.,  VoL  16,  p.  142. 

(50)— Nep.  No.  2,  p.  3. 

(51)— Nep.  No.  9,  p.  85. 

(52) — I  infer  this  from  his  statements,  Nep.  No.  9,  p.  85,  which  seem  to  indicate 
that  March,  1828,  immediately  followed  his  confinement. 

(53) — Nep.  No.  4,  p.  44;  his  early  determination  appears  from  an  article  in  the 
farmers'  Journal  of  January  3rd,  1825.     App.  Ixii. 

(54) — Nep.  No.  9,  p.  85;  See  also  Nep.  No.  1,  p.  3,  from  which  it  appears  that 
as  early  as  July,  1827,  he  had  determined  to  set  up  as  a  Land  Agent  and  cross  the 
Atlantic  annually. 

(55)— Nep.  No.  4,  p.  44. 

(56) — ^Ifep.  No.  4,  pp.  44  sqq. 
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(57) — Nep.  No.  24,  pp.  269.  The' last  letter  to  General  Jackson  is  dated  January 
28,  1830.  The  "Purposes  of  Emigration  Societies,  Union  and  Agency"  will  be  found 
at  pp.  272,  273.  They  were  formed  to  obtain  full  information  as  to  the  best  places 
to  which  to  emigrate.  His  plans  for  improving  Edinburgh  Nep.  Nos.  9  and  27:  his 
maxim  Nep  2,  p.  1;    Nep.  7,  p.  67. 

(58)— Nep.  No.  24,  pp.  277  sqq. 

(59) — Nep.  No.  24,  p.  288.  I  have  not  seen  either  of  these;  extracts  from  both 
are  printed  in  Nep.  No.  24.  He  had  already  in  1816  printed  260  pages  of  his  private 
affairs  (Ap.,  p.  116);  this  I  have  not  seen.  The  volume  printed  in  1832  contained  seven 
parts,  222  pages  in  all,  of  which  the  first  part,  36  pages,  is  reprinted  in  Nep.  No.  24, 
see  p.  328. 

(60) — Nep.  No.  1,  pp.  3-13.  Two  hundred  copies  of  his  testimonials  were  printed 
in  Scotland  in  1831;  one  copy  was  brought  to  America  and  a  selection  printed  at 
Cleveland,  Ohio,  in  1836,  Nep.  No.  1,  is  largely  a  reprint  of  the  latter.  Of  the  certi- 
ficates that  from  the  well-known  Dr.  Chalmers  had  been  obtained  in  February,  1826, 
during'  Gourlay's  incarceration  in  Cold-Path  Fields.  Dr.  Chalmers  in  1831  saw  no 
reason  to  vary  it.    Nep.  No.  1,  pp.  11  and  12. 

(61) — Gen.  Intro.,  pp.  ccxvii.,  sqq.  cf.  Note  117  to  Part  I. 

(62)— Nep  No.  2,  p.  6. 

(63)— Nep.  No.  2,  p.  20. 

(64) — Gourlay's  only  son  Oliver  was  born  at  Deptford  Farm,  Wiltshire,  January 
29th,  1812.  After  an  apprenticeship  of  four  years  at  Leith  with  John  Ferguson,  a 
wine  merchant,  he  came  to  Canada  in  1830,  the  father  having  written  commending 
him  to  the  care  of  Hon.  John  Neilson;  Oliver  made  his  way  to  Upper  Canada,  where 
he  lived  about  three  years — with  his  kinsman,  Hon.  John  Hamilton  (his  mother's 
cousin),  at  Prescott  for  a  time  (Nep.  No.  23,  p.  288).  When  Gourlay  came  to  New 
York  in  1833,  he  bespoke  the  good-will  of  John  Jacob  Astor  to  find  his  son  a  place 
in  some  respectable  mercantile  house;  but  Oliver  had,  without  consulting  his  father, 
agreed  to  go  for  four  years  to  Singapore.  He  went  to  the  East  and  became  a 
general  merchant  at  Port  Philip,  Australia.  A  fearless  swimmer  he  saved  several 
lives,  and  as  a  special  constable  at  Port  Philip,  he  displayed  such  courage  against 
Bush-Rangers  that  a  public  dinner  was  given  him.  He  died  on  board  ship  on  a  trad- 
ing voyage  from  Port  Philip  to  Manilla  and  China,  November  19th,  1843,  after  four-  ^ 
teen  days'  illness.    Nep.  No.  25,  pp.  297,  328;    Nep.  No.  37,  p.  503. 

(65)— Nep.  No.  25,  p.  328. 

(66)— Nep.  No.  9,  p.  85. 

(67)— Nep.  No.  2,  p.  3. 

(68)— Nep.  No.  2,  pp.  3,  20. 

(69)— Nep.  No.  2,  ^.3. 

(70) — It  is  to  be  found  printed  for  the  third  time  in  Nep.  No.  2,  pp.  4-8;  see 
Nep.  No.  11,  p.  100. 

(71)— Nep.  No.  23,  p.  254.  Willoughby  is  still  a  village  of  less  than  2,000  in- 
habitants; in  Lake  County  on  the  Chagrin  River,  and  about  18  miles  N.N.E.  from 
Cleveland  on  the  L.  S.  and  M.  S.  Railway  and  the  N.  Y.  C.  and  St.  L.  Railway. 

(72) — He  published  a  pamphlet  (which  I  have  not  seen)  at  Cleveland  Ohio,  in 
1836: 

' '  Proposals 

For  Drawing  Up  and  Publishing 

A  Statistical  Account  of  Ohio 

Under  the  Direction  of  Its  Legislature." 

Nep.  No.  23,  pp.  281  sqq. 

(73)— Nep.  No.  2,  p.  9. 
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(74)— Nep.  No.  2,  p.  10.  Gourlay  in  1842  published  in  the  British  "Whig  of 
Kingston  what  he  calls  a  "Fable  of  the  Lion  and  the  Bear"  as  silly  and  pointless 
as  anything  ever  written — The  Kingston  Chronicle  had  refused  to  print  it,  Nep.  No. 
10,  pp.  95,  96.  Writing  in  1843  he  says  that  this  "Faole"  explains  the  allusion  to 
the  Great  Bear  of  London  District:  I  cannot  follow  the  explanation  if  there  is  one. 

(75)— Nep.  No.  10,  p.  96. 

(76)— Nep.  No.  2,  pp.  9,  10. 

(77)— Nep.  No.  4,  pp.  41,  42;  Nep.  No.  5,  p.  49   (note). 

(78) — ^I  have  never  seen  a  copy  of  this  "Banished  Briton";  there  seem  to  have 
been  at  least  seven  numbers;  the  contents,  however,  must  be  found  reprinted  in 
"The  Neptunian." 

So  far  as  can  be  made  out  by  putting  together  the  various  references  by  Gourlay, 
the  following  results: 

In  New  York,  in  1835,  Gourlay  printed  his  correspondence  with  the  Duke  of 
Wellington  and  Petition  of  that  year  (Nep.  No.  11,  p.  100),  in  the  following  year  he 
printed  in  Cleveland  copies  of  his  agricultural  testimonials  (Nep.  No.  1,  p.  3)  and 
sent  copies  to  Sir  Francis  Bond  Head  (Nep.  No.  2,  p.  9).  On  returning  home  from 
Canada  i*'  1837  he  printed  the  correspondence  with  Head  (Nep.  No.  2,  p.  12)  and 
added  to  his  record.  This  made  a  pamphlet  containing  corresp«*ndence  with  the 
Duke,  Sir  Francis  and  the  Governor  of  Ohio  (Nep.  No.  4,  p.  48),  to  which  he  gave 
the  title  "The  Banished  Briton"  (Nep.  No.  4,  p.  48).  Of  this  he  sent  a  copy  to 
Mackenzie,  January  Isl*  1838  (Nep.  No.  2,  p.  14)  and  to  Sir  Francis  (Nep.  No.  2, 
p.  15).  He  tells  us  specifically  that  the  "Bfianished  Briton"  was  printed  in  Cleve- 
land in  1836  (Nep.  No.  10,  p.  96) ;  and  it  seems  clear  that  this  was  the  first  number 
of  a  proposed  periodical  with  that  name  (see  also  Nep.  No.  2,  pp.  27,  28). 

In  May,  1839,  he  intended  to  publish  "The  Banished  Briton"  (Nep.  No.  7,  p. 
69);  he  did  print  "The  Banished  Briton"  at  Buffalo,  September,  1839,  containing 
his  jpemorials  of  1836  and  1839,  the  proceedings  thereon  and  his  protest,  etc.,  of 
May,  1839  (Nep.  No.  6,  p.  57) ;  this  must  be  No.  2.  An  extra  was  added  to  this  at 
St.  Catharines  in  January,  1840,  to  register  transactions  up  to  that  time  (Nep.  No.  3, 
p.  38)  and  "The  Banished  Briton  No.  3"  was  printed  in  Toronto  in  February,  1840, 
of  newspaper  slips,  letter  to  the  Queen,  correspondence  with  Sir  Francis  and  with 
Mr.  Thompson  and  "to  add  zest  to  it"  the  two  parts  of  the  "Monkey  War"  (Nep. 
No.  3,  p.  39),  with  the  addition  of  the  letter  of  the  Governor's  Secretary  and  Gour- 
lay's  comments.  No  mention  is  made  of  Nos.  4  and  5;  but  Nos.  6  and  7  were  mailed 
to  Hon.  John  Neilson,  September  28th,  1842,  appearing  finally  in  the  "Chronicles 
cf  Canada"  (Nep.  No.  8,  pp.  78,  79).  He  put  up  for  advertising  purposes  in  May, 
1839,  a  placard: 

"The  Banished  Briton, 
Appellant  and  Mediator, 
Profunda  Cernit." 

Nep.  No.  7,  p.  69. 

In  the  Parliamentary  Library  at  Ottawa  there  were  once  Nos.  1,  2  and  3  of  this 
"Banished  Briton  Appe'llant  and  Mediator,"  published  at  Cleveland,  1836,  8  vo.: 
but  none  of  these  can  now  be  found.  (Information  kindly  furnished  bv  Mr.  L.  P. 
Sylvain,  Lib.  of  Parlt.) 

(79) — I  have  not  seen  this  pamphlet,  but  all  its  contents  are  to  be  found  in  one 
or  other  of  the  numbers  of  the  Neptunian.     See  the  last  note. 

(80)— Nep.  No.  4,  p.  48. 

(81)— Nep.  No.  2,  pp.  18,  19. 

(82) — Nep.  No.  2,  pp.  20  sqq;  the  letter  to  Hume  just  menticned  will  be  found 
in  Nep.  No.  2,  p.  16  note;  those  to  Mackenzie  in  Nep.  No.  2,  pp.  14,  17;  Mackenzie's 
in  Nep.  No.  2,  p.  16. 

(83)— Nep  No.  2,  p.  23. 
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(84)— Nep.  No.  2,  p.  26,  note; 

"A  Durham  ox  came  o'er  the  sea 

And  landed  at  Quebec; 
Canadians  all  were  on  their  knee 
And  instant  at  his  beck." 
And  80  on  for  six  stanzas,  the  last  reading: 

* '  And  now  the  truth  is  wholly  out 
Nor  need  we  any  longer  doubt 
So  all  the  world  may  fairly  laugh 
To  think  the  Ox  was  but  a  Calf." 
(85)— Nep.  No.  2,  p.  28. 

(86) — ^Nep.  No.  7,  p.  72.    This  doggerel  consists  of  eleven  stanzas  of  four  (three 
of  five)  lines  each;  it  is  a  "skit"  on  the  RebelUon  of  1837-38. 
"A  monkey  once  sprung  up  aloft 

And  gibbered  in  the  trees. 
The  bears  and  wolves  began  to  dance 

And  bum  went  all  the  bees. 
A  shot  or  two  being  fired  at  Pug 

Away  the  creature  scampered, 
And  truly  it  made  unco  speed 

With  bulk  being  little  hampered." 
(The   Monkey  was   William   Lyon  Mackenzie,   the   allusions   to   his  diminutive 
size  are  obvious).     Then  follow  verses  devoted    to    Navy    Island,    Van    Benssellaer, 
Allan  MacNab,  Sir  Francis  Bond  Head,  and  the  effusion  closes: 
"Britannia's  flag  you  now  may  see^ 

From  Drummond's  Hill  to  Fort  Erie, 
While  thousands  range  around. 

With  shot  and  shell  the  trees  they  fell 
And  make  a  mighty  sound." 
Nep.  No.  5  contains  the  story  of  the  proceedings  in  the  House,  etc. 
(87)— Nep.  No.  7,  pp.  69-71. 
(88)— Nep.  No.  7,  p.  71. 

(89) — Nep.  No.  6,  p.  57  (note).  I  have  not  seen  this  publication;  but  it  is  mani- 
fest that  its  contents  all  appear  in  one  number  or  the  other  of  "The  Neptunian." 
(See  Note  78  to  this  Part.) 

(90)— Nep.  No.  3,  pp.  33,  34. 

(91) — This  "Banished  Briton  No.  3"  I  have  not  seen,  but  its  contents  suffi- 
ciently appear  from  Gourlay  's  description.  The  two  sets  of  verses  are  ' '  The  Monkey 
War,"  part  first,  already  referred  to,  and  "The  Monkey  War,"  part  second.  This 
consists  of  eleven  stanzas  of  four  lines  (and  one  of  five)  each,  and  is  a  satirical 
account  of  the  later  events  of  the  Eebellion: 

"Good  lauk,  what  nextT — a  boat  unfixed 

The  little  Caroline 
Cut  from  the  ice;    and  all  so  nice 
Now  on  the  Lake  doth  shinel" 
'A  spec!     a  spec!     a  glorious  spec,' 

The  Buffaloes  roar  out, 
Victoria's  wealth  is  all  our  own 
And  Canada,  no  doubt," 
Maiden,  Pel6,  the  Short  Hills,  Prescott,  Windsor,   all  are  mentioned;   and  the 
poetical  effusion  ends  with  an  apostrophe  to  Jonathan: 

"But  when  we  think  upon  the  thing 

That  led  you  to  the  war, 
A  monkey  vile,  chock  full  of  bile, 

It  beats  the  Globe  by  far. 
The  Monkey  first,  made  you  to  thirst 

For  acres  and  for  dollars, 
But  now  in  cage  it  spends  its  rage 
On  Uncle  Sam's  tight  collars." 
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The  last  is,  of  course,  a  delicate  allusion  to  Mackenzie's  imprisonment  for  18 
months  in  Monroe  County  Goal  for  setting  on  foot,  etc.,  a  warlike  expedition  against 
Canada.  The  verses  are  to  be  found  in  Nep.  No.  7,  p.  72;  the  story  of  the  visit  to 
Toronto  and  "The  Banished  Briton  No.  3"  is  in  Nep,  No.  3,  pp.  33-39;  pp.  39,  40 
contain  an  invective  against  the  poor  Secretary,  Thomas  C.  Murdoch,  who  wrote  the 
letter  for  the  Governor. 

(92) — Nep.  No.  10,  p.  87.  He  tells  us  this  in  his  extraordinary  account  of  in- 
somnia which  will  be  touched  upon  later. 

(93)— Nep.  No.  6,  p.  57. 

(94)— Nep.  No.  6,  pp.  58-63;  see  Journal  Leg.  Ass.,  1841,  pp.  242,  259,  403,  567, 
633,  640,  Appendix  T.  T. 

(95)— Nep.  No.  3,  p.  40. 

(96)— Nep.  No.  10,  p.  87. 

(97)_Nep.  No.  7,  pp.  66,  68. 

(98)— Nep.  No.  8,  pp.  73,  77  (note). 

(99) — Nep.  No.  8,  p.  73;  the  correspondence  with  the  Duke  of  Wellington  is  to 
be  found  in  Nep.  No.  11,  pp.  96-103. 

(100) — Nep.  No.  8,  passim. 

(101)— Nep.  No.  8,  p.  79  (note). 

(102)—  Chronicles  of  Canada 

Being 

A  Becord 

of 

Bobert  Gourlay,  Esq. 

Now 

Eobert  Fleming  Gourlay 

"The  Banished  Briton" 

"Man  is  a  Eecording  Animal" 

No.  1 

Concerning 

The  Convention  and  Gagging  Law 

1818 

Mr.  Gourlay 's  Arrest  and  Trial, 

&c.,  &c.,  &c.. 

Printed  and  Sold 

at  the 

"Journal"  Office,  St.  Catharines. 

Sold  also  by 

Carter  &  Bentley,  Kingston, 

1842. 

It  is  a  paper  bound  pamphlet  of  40  pages  8  vo;  the  final  note  is  dated  "St.  Cath- 
arines, September  28th,  1842."  I  shall  have  occasion  to  mention  a  second  edition 
printed  at  Ingersoll  in  1857. 

(103) — Nep.  No.  10,  pp.  89-94,  96.  The  "Fable"  is  unintelligible  to  me;  and  the 
explanation,  p.  36,  does  not  clear  up  the  perplexity. 

(104)— Nep.  No.  1,  pp.  1,  2. 

(105)— Nep.  No.  U,  p.  103. 

(106) — Nep.  No.  14  passim.  Proceedings  Leg.  Assembly  Canada  1843,  pp.  177, 
193,  Addresses  (29). 

(107) — The  denial  of  this  right  on  the  part  of  Britain  was  one  of  the  reasons 
alleged  for  the  war  of  1812;  the  Treaty  of  Ghent  did  not  settle  it;  nor  was  Daniel 
Webster  successful  in  obtaining  an  acknowledgment  from  Ashburton  in  1842;  it  was 
not  admitted  by  Britain  until  1870.  Gourlay 's  interest  in  the  question  arose  from 
the  threats  on  either  side  during  the  war  of  1812  to  carry  which  into  effect  would 
have  involved  the  slaughter  of  many  innocent  persons. 
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(108)— Nep.  No.  34,  p.  480. 

(109)— Nep.  No.  35,  pp.  482,  485;  his  illness  at  the  Fridge  of  Allan  (mentioned 
Deiow)  IS  referred  to  in  a  letter  from  January  30,  1851,  published  in  the  Hamilton 
bpectator  and  Huron  Signal. 

(110)— Nep.  No.  36,  p.  491;  Journals  Leg.  Ass.  1844-1845,  Vol.  4,  p.  256. 

fl.;«  i]}^^~^,^,mJ^^  Neptunian",  Morgan  in  his  Bibliotheca  Canadiensis  (1867)  has 
luis  to  say:       ihe  Banished  Briton  and  the  Neptunian,  Boston,  1805,  8  vo." 

It  is  quite  certain  that  the  publication  of  The  Neptunian  did  not  begin  until 
1843;  the  first  number  (which  is  the  only  one  to  bear  the  title  "The  Banished 
Briton  and  Neptunian")  contains  a  petition  to  the  Massachusetts  Legislature  dated 
February  20th,  1843,  and  a  note  dated  in  the  following  month. 

Gagnon .  " Essai  de  Bibliographie  Canadienne"  (1895)  says:  "The  Banished 
Briton  and  Neptunian  being  a  record  of  the  life,  writings,  principles  and  projects 
of  Robert  Gourlay,  Esq.,  now  Robert  Fleming  Gourlay  .  .  .  Boston,  printed  by 
Samuel  N.  Dickenson,  1834,  No.  1,  16,  p.  Nos..  2  a  12,  112  p.  in  -  8"  and  adds  (I  trans- 
late):  "This  curious  and  interesting  publication  .  .  .  should,  it  is  said,  contain 
38  numbers  to  be  complete,  although  Sabine  thinks  that  only  21  were  pub- 
lished.    ..." 

Kingsford,  Hist.  Can.,  Vol.  9,  p.  238  note,  has  not  seen  any  number  beyond 
No.  26. 

The  Toronto  Reference  Library  has  the  first  16  numbers  and  No.  39  bound  in 
red  morocco  with  an  autograph  presentation  by  Gourlay  to  Sir  Charles  Metcalfe 
(No.  39  has  in  his  handwriting  "a  gift"  on  its  first  page — this  appears  also  in  my 
own  copy) ;  also  No.  39  in  pamphlet  form,  separate. 

The  Parliamentary  Library  at  Ottawa  has  one  volume  containing  only  the 
following  numbers:  1  to  26;  The  Archives  at  Ottawa,  Nos.  1  to  12,  16,  24  to  26,  30 
to  34,  36,  and  39. 

The  Library  of  Congress  does  not  appear  to  have  any  number  of  "The  Nep- 
tunian" in  that  form,  but  it  has  what  is  apparently  an  enlarged  edition  of  No.  27. 
It  was  published  in  1844,  and  is  a  pamphlet  entitled  "Plans  for  Beautifying  New 
York  and  for  enlarging  and  Improving  the  City  of  Boston"  (Card  No.  12 — 3596). 
The  author  says  in  the  preface   ("Advertisement")   as  follows: 

"Last  year,  I  handed  about  a  small  pamphlet  calling  attention  to  the  improve- 
ments of  the  Common, — a  number  of  'The  Neptunian,'  now  included  in  this;  and, 
by  and  by,  was  led  to  conceptions  of  vast  importance,  which  I  confidently  trust  may 
be  gravely  considered,  and  speedily  acted  on.  But,  the  whole  is  subsidiary  to  higher 
objects  still;  and,  in  concert  with  the  great  purpose  of  my  life,  bettering  the  condi- 
tion of  the  laboring  classes,  which  has  brought  me,  twice,  to  this  side  of  he  Atlantic. ' ' 

This  volume  is  also  in  the  Archives  at  Ottawa,  the  copy  there  being  graced 
with  Gourlay 's  autograph,  "To  Captain  Higginson/with/Mr.  Gourlay 's  Compliments/ 
Nov.  18,  1844."  The  title  is  "Plans/for/beautifying  New  York/and  for/Enlarging 
and  Improving/The  City  of  Boston/Being  Studies  to  Illustrate  the  Science  of/City 
Building/By  Robert  Fleming  Gourlay  (Coat  of  Arms  with  Motto,  Profunda  Cernit) 
'Go  to,  let  us  build  a  City,/Bo8ton/Published  By  Crocker  &  Btewster/and/Saxton 
Peirce  &  Co./1844." 

The  Legislative  Library,  Toronto,  has  no  copy  of  the  Neptunian.  My  own  copy 
is,  in  two  volumes,  the  first  containing  Nos.  1  to  26;  the  second  Nos.  27  to  38,  both  8 
vo.,  bound  in  paper,  and  entitled: 
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"The  Banished  Briton 

and 

Neptunian, 

Being  ^ 

A  Becord. 
of  the 
Life,  Writings,  Principles  and  Projects 
of 
Eobert  Gouriay,  Esq., 
now 
Eobert   Fleming  Gouriay 
(Coat  of  Arms) 
Profunda  Cernit 
(Quotation  from  Job  xxix.  and  xxx.) 
Boston 
(Name  of  publishers  erased,  but  visible  under  the  erasure  appears  "Sold  by  Bedding 
&  Company/No.  8  State  Street./) 
1843 
S.  N.  Dickinson,  Printer." 

The  covers  of  both  volumes  are  alike,  showing  that  the  cover  for  the  first 
volume,  dated  1843,  was  used  for  the  second  volume,  which  was  not  completed  till 
1845.    I  have  also  No.  39,  making  the  series  complete — this  is  probably  unique. 

In  view  of  the  lavish  way  in  which  The  Neptunian  was  distributed,  there  must 
be  many  copies  in  Upper  Canada;  a  copy  more  or  less  imperfect  turns  up  from  time 
to  time — a  friend  in  Niagara-on-the-Lake  lent  me  a  very  defective  copy  a  year  or  so 
ago. 

(112)— Leg.  Assy.  Journals,  1846,  Vol.  5,  pp.  76,  81,  191,  196,  263,  266,  342. 

ni3) The   Mound   Improvement 

^  With 

A  Plan  and  Elevation 

also 

An  Appendix 

Containing 

Correspondence  with  Dr.  Chalmers,  the 

City  Authorities,  &c.,  &c.,  on 

the  Same  Subject, 

Concluded  with  a  Eeview 

by 
Robert   Fleming  Gourlay 

Edinburgh 

Adam  &  Charles  Black 

North  Bridge 

MDCCCL." 

.  -A.  Crown  8  vo.  of  16  pages  sold  at  a  shilling.  The  title  sufficiently  expresses 
tbe  object  and  contents;  a  copy  with  an  autograph  letter  (June  14th,  1850)  of  Gour- 
lay s  IS  in  the  Toronto  Eeference  Librarv. 
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(114)  -  "Canada  and  Corn  Laws 

or 

No  Corn  Laws  No  Canada 

by 

Robert  Gourlay,  Esq., 

now 

RoDert  Fleiring  Gourlay     .... 

Eiixiburgh 

James  Wood,  88  Princess  Street 

MDCCCLIL" 

This  is  a  pamphlet  of  12  pages,  Crown,  8  vo.;  the  arguments  have  a  familiar 
ring;  they  are  the  same  in  the  times  of  Gourlay  and  of  Chamberlain  and  our  own. 
The  dat«  of  his  accident  is  given  by  himself  in  the  publication  mentioned  in  Note 
118,  at  p.  13, 

(115) — Journals  Leg.  Assembly,  1856,  Vol.  14,  pp.  228,  321,  629,  Addresses  33. 

(116) — Journals  Leg.  Council,  1857,  Vol.  15,  pp.  470,  555:  see  also  Jour.  Lee.  Abb. 
(1857),  Vol.  15,  pp.  621,  704,  716. 

(117) —  "Chronicles  of  Canada, 

Being 
A  Record 
of 
Robert  Gourlay,  Esquire, 

now 

Robert  Fleming  Gourlay 

No.  1 

Concerning  the  Convention  and  Gagging  Law 

1818 

Mr.  Gourlay 's  Arrest  and  Trial,  &c.,  &c.,  &c., 

Second  Edition  Abridged 

IngersoU  C.W. 

Reprinted  at  the  "Chronicle"  Office 

1857." 

8  vo.,  40  pages,  bound  in  green  paper,  not  very  rare.  In  this  edition  Gourlay  in- 
forms us  that  he  had  in  June,  1856,  recovered  49  copies  of  the  first  edition  published 
in  1842.  These  came  to  hand  most  opportunely,  as  he  was  enabled  to  give  30  copie« 
to  Members  of  the  Legislature.  In  this  edition  he  reprints  all  important  matter  of 
the  former,  and  he  ' '  will  say  that  more  important  matter  for  reflection  never  was  laid 
before  the  Canadian  Public." 

(118)—  "Mr.  Gourlay 's  Case 

Before  the 

Legislature 

With  His 

Speech 

Delivered  on  Wednesday,  July  1,  1858, 

In  Two  Parts, 

Toronto, 

Printed  at  the  Globe  Book  and  Job  Office, 

1818." 


EGBERT    (FLEMING)    GOUBLAY.  127 

An  8  vo.  paper  bound,  of  29  pages;  it  really  has  four  parts.  The  proeeedingB 
in  the  House  are  to  be  found  noted  in  the  Journal  Leg.  Assembly,  1858,  Vol.  16,  pp. 
233,  498,  742,  765.  June  2nd  Mr.  Foley  obtained  ' '  leave  to  bring  in  a  bill  to  declare 
the  unjust  sentence  and  banishment  passed  upon  Eobert  F-  Gourlay  null  and  void." 
The  bill  was  read  the  first  time,  the  second  reading  ordered  for  the  7th,  but  nothing 
more  is  heard  of  it.    Jour.  Leg.  Ass.  ut  supra,  p.  587. 

(119)— Jour.  Leg.  Ass.  (1858),  Vol.  16,  pt.  2,  pp.  946,  1038,  Address  No.  36. 
(120) — Jour.  Leg.  Ass.,  p.  371;  "Mr.  Gourlay's  Case,  "  p.  16. 
(121)— Jour.  Leg.  Ass.  (1859),  VoL  17,  p.  19. 
(122)— Jour.  Leg.  Ass.  (1864),  Vol.  23,  p.  117. 

(123)— Nep.  No.  9,  pp.  84-88;  Nep.  No.  11,  p.  98. 

See  my  article  in  the  "New  York  Medical  Journal,"  January  Ist,  1916,  at  pp. 
8  sqq.,  "An  Old  Case  of  Chronic  Insomnia."  I  add  extracts  from  letter  sent  me 
by  a  medical  man  of  experience  and  ability  on  this  curious  subject: 

"Gourlay  was  quite  in  error;  he  slept  much  more  than  he  thought.  It  should 
be  borne  in  mind  that  some  very  active  persons  can  do  on  a  short  allowance  of 
sleep — Peter  the  Great,  of  Russia,  is  reputed  as  sleeping  only  four  hours  a  night 
during  his  most  energetic  years.  It  is  a  well-known  experience  that  careful  nurses 
will  give  an  account  of  the  amount  of  sleep  patients  obtain  quite  different  from  that 
given  by  the  patients  themselves. 

"The  late  Professor  George  Paxton  Young  once  told  me  of  an  experience  of  his 
own.  Shortly  after  the  sad  death  of  Miss  Brown — Hon.  George's  sister — he  was 
traveUing.  At  the  hotel  he  retired  one  night  at  11  p.  m.;  some  time  afterwards  he 
turned  in  his  bed  and  said  to  himself,  'I  have  not  yet  got  to  sleep.'  He  looked  at 
his  watch  and  found  that  it  was  six  in  the  morning,  and  that  he  had,  therefore,  had 
his  usual  amount  of  sleep." 

(124)— Nep.  No.  9,  p.  84. 

(125) — It  should  perhaps  be  said  that  notwithstanding  Gourlay 's  emphatic 
protest,  a  pardon  had  passed  the  Great  Seal  May  14th,  1857;  and  he  was  quite  help- 
less, as  no  subject  can  refuse  such  an  act  of  grace  on  the  part  of  the  Crown. 
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ONTARIO  COURTS  AND  PROCEDURE. 

THE  progress  made  in  England  under  the  Judicature  Acts 
of  1873  and  1875,  with  occasional  revisions  of  pro- 
cedure, has  a  deep  interest  for  the  i\merican  lawyer 
in  search  of  judicial  efficiency.  In  recent  years  a  number  of 
our  lawyers  have  studied  the  English  courts  at  first  hand 
and  upon  their  return  have  spread  the  news  of  great  accom- 
plishments in  the  home  of  the  common  law.  These  enthusi- 
astic reports  have  been  subjected  to  incisive  criticism,  so  that 
controversy  has  arisen,  and  it  has  been  difficult  to  determine 
to  what  extent  inference  from  undoubted  facts  would  apply  to  our 
own  unsettled  conditions.  Or,  quite  as  commonly,  conservatism 
has  answered  enthusiasm  for  an  alien  model  by  way  of  confession 
and  avoidance.  It  is  admitted  that  England  administers  justice  with 
dispatch  and  certainty  but  asserted  that  legal  and  social  traditions 
there  are  mainly  responsible  and  we  Americans  could  not  avail 
through  adoption  of  their  administrative  machiner\'. 

The  issue  has  been  clouded.  It  has  been  impossible,  for  instance, 
to  estimate  the  influence  of  the  English  bar  in  making  a  practical 
success  of  simplified  procedure.  Our  country  was  the  first  to  di- 
verge from  common  law  procedure,  and  the  experience  of  many 
states  has  seemed  to  prove  that  formalism  could  not  be  abolished  by 
enactment.  We  could  account  for  the  failure  of  minutely  legis- 
lated procedure  in  New  York  on  the  ground  that  it  was  entrusted 
to  disaffected  agents,  but  this  explanation  hardly  suffices  for  a  num- 
lx:r  of  younger  code  states.  Somewhere  we  missed  a  large  factor 
and  have  been  groping  while  England  has  made  conspicuous 
progress. 

There  is  strong  reason  why  a  point  should  be  made  of  the 
English  bar  with  its  social  distinction,  thorough  training,  narrow 
specialization  and  close  attachment  to  the  court.  If  it  could  be 
proved  that  England's  solution  depends  mainly  on  this  factor,  rather 


than  upon  franl'C  recognition  of  the  administrative  side  of  the 
judicial  function  and  wide  latitude  for  the  control  of  procedure 
by  the  courts,  we  would  have  to  set  our  time  for  emancipation  from 
formalism  and  inefficiency  far  ahead.  And  it  is  possible  that  the 
controversy  thus  naturally  engendered  might  continue  indefinitely 
if  there  were  available  no  experience  of  the  essential  features  of 
the  English  system  under  conditions  similar  and  readily  comparable 
to  those  of  the  typical  state. 

The  success  of  unification  of  courts  and  simplification  of  pro- 
cedure in  England  led  to  their  adoption  in  all  parts  of  the  Empire. 
To  ascertain  to  what  degrees  these  principles  may  be  presumed  to 
be  workable  in  our  country  we  should  observe  results  in  a  jurisdic- 
tion which  presents  conditions  similar  to  those  of  the  typical  state 
and  which  has  given  the  English  system  a  thorough  test. 

Ontario  probably  meets  these  requirements  more  satisfactorily 
than  any  other  such  jurisdiction.  This  province  is  identical  from 
the  social  and  industrial  standpoint  with  neighboring  states.  In 
character  of  population,  resources,  commerce,  modes  of  living  and 
transacting  business,  political  divisions,  popular  government  and 
social  ideals,  Ontario  is  very  near  to  such  states  as  Michigan  and 
Ohio,  and  very  remote  from  the  mother  country.  It  is  more  the 
type  of  an  American  state  than  are  a  number  of  the  states  them- 
selves. Its  resemblance  to  the  typical  state  is  everywhere  seen ; 
its  difference,  except  in  this  one  field  of  administering  justice,  is 
hard  to  detect. 

Ontario  had  a  population  in  191 1  of  2,523,000,  making  it  the 
premier  province.  Its  capital  city,  Toronto,  according  to  the  same 
census,  numbered  376,538,  but  it  has  been  growing  rapidly  since. 
Hamilton,  the  second  city,  has  a  population  at  present  of  about 
100,000.  The  county  organization  of  Ontario  is  practically  the 
same  as  that  of  the  typical  state  except  that  there  are  a  few  in- 
stances of  a  "union  of  counties"  whereby  a  single  county  organ- 
ization suffices  for  two  counties  lying  contiguous.  The  vast  north- 
em  region,  extending  to  Hudson  Bay,  consists  of  districts  not  yet 
organized  into  counties. 

The  settlement  of  Upper  Canada  by  English,  Scotch  and  Irish 
settlers  led  in  1791  to  its  separation  from  the  land  of  the  habitant, 
and  permitted  recognition  of  the  common  law  in  Ontario  while 
Quebec  retained  the  civil  law.  Ontario  is  no  pioneer  province, 
though  it  has  always  had  a  frontier  with  its  special  difficulties  in 
administering  justice.  In  the  main  it  is  a  long  settled  province 
with  a  distribution  of  population  in  city,  village  and  country  similar 
to  the  average  northern  state. 
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Some  picture  of  the  people  of  Ontario  may  be  useful  in  estab- 
lishing a  background  for  the  scheme  of  courts  which  will  be  pre- 
sented. The  average  American  needs  to  disabuse  his  mind  of  cer- 
tain notions  before  he  can  appreciate  the  significance  of  this  province 
as  the  home  of  a  free  people  who  are  working  out  problems  essen- 
tially the  same  as  ours  under  especially  favorable  circumstances. 
We  incline  to  think  of  Canada  as  a  narrow  strip  of  territory  in- 
habited by  expatriates  who  are  to  be  pitied  because  they  are  neither 
English  nor  Americans.  Our  tacit  monopolization  of  the  word 
American  illustrates  well  the  insignificant  role  we  accord  them. 
And  conceiving  of  the  English  mind  as  insular  w^e  give  a  far  lower 
rating  to  the  mind  of  the  colonial. 

Just  so  far  as  we  do  this  we  reveal  a  pitiable  provincialism. 
The  intelligent  Canadian  is  in  fact  subject  to  influences  more  broad- 
ening than  ours.  He  must  not  only  know  his  own  field  but  must 
keep  in  touch  with  developments  of  all  kinds  in  both  England  and 
the  United  States,  and  his  facilities  for  doing  so  are  excellent. 

Americans  not  aware  of  the  birth  of  a  Canadian  national  spirit 
are  not  abreast  of  the  times.  This  sense  of  nationality  is  evinced 
not  only  by  abhorence  of  annexation  to  the  United  States,  but  quite 
as  much  by  insistence  upon  their  divergence  from  the  British  type 
and  their  virtual  independence.  These  people  resent  the  implica- 
tion that  if  they  are  not  English  they  must  be  American.  They 
are  Canadian  and  are  determined  that  this  shall  mean  to  the  world 
something  superior  to  any  other  designation.  And  in  woricing  out 
their  ambitious  programme  their  advantages  are  many.  They 
possess  greater  political  flexibility  than  the  States ;  they  are  more 
free  to  choose  from  existing  models  on  both  sides  of  the  Atlantic. 

The  people  of  Ontario,  taking  this  as  the  typical  province,  are 
singularly  fortunate.  They  are  a  fairly  homogeneous  stock,  en- 
riched by  bounteous  resources  of  timber,  soil,  and  mine,  strateg- 
ically located  to  handle  a  continent's  commerce,  now  fully  possessed 
of  a  national  ideal,  who  are  consciously  selecting  and  rejecting,  and 
building  into  their  political  and  social  structure  what  they  find 
of  value.  Nothing  could  be  wider  of  the  mark  than  to  think  of 
them  as  political  dependents  or  isolated  provincials. 

These  facts  are  significant  because  we  must  not  think  of  Ontario 
as  having  had  a  ready-made  judicial  system  forced  upon  it.  No 
people  were  ever  more  free  to  work  out  their  own  ideals  than  the 
people  of  Ontario.  The  essentials  of  their  system  were  taken  only 
after  being  proved  in  England  and  with  the  fullest  knowledge  of 
developments  in  the  States.  CorKscious  deliberation  governed  in 
making  use  of  the  new  material  and  only  so  much  was  adopted  as 
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could  properly  be  applied  to  conditions  far  different  from  those  in 
England.  Ontario  had  fewer  immovable  landmarks  to  resist  the 
flow  of  new  forms  and  so  was  able  to  make  the  system  more  uniform 
than  the  mother  countr}^ 

What  Ontario  adopted  consciously  in  the  Judicature  Act  of 
1881  was  unification  of  the  system  of  courts  and  a  schedule  of  rules 
comprising  the  modern  procedure.  The  several  tribunals  known  as 
the  Queen's  Bench,  the  Chancery  Court,  the  Common  Pleas  Court, 
and  Court  of  Appeal,  were  fused  into  a  single  Supreme  Court  of 
Judicature  possessing  the  utmost  flexibility.  This  court  was  given 
the  power  to  revise  and  amend  the  procedural  rules,  subject  to  the 
veto  of  Parliament.  Several  extensive  revisions  have  been  made 
imder  this  power  without  interference  by  the  legislative  branch, 
so  the  automony  of  the  court  in  this  field  is  pretty  well  established. 
Of  course  considerable  fundamental  procedure  exists  in  the  Judi- 
cature Act  and  there  is  no  question  that  Paliament  can  also  alter 
procedure  at  will,  but  there  is  no  prospect  that  there  will  ever  be 
interference  in  the  delicate  and  technical  development  of  procedural 
authority.  The  Supreme  Court  rules  are  also  the  rules,  as  far  as 
applicable,  for  proceedings  in  the  inferior  courts,  except  the  lowest 
court  of  all,  the  Division  Court,  which  has  still  simpler  procedure. 
Canada  has  always  had  expertly  selected  judges  and  judicial 
tenure  had  uniformly  been  for  good  behavior.  As  in  England,  no 
change  was  suggested  with  respect  to  the  judicial  office  when  the 
modernizing  process  was  effected.  Seen  in  the  largest  way  it  has 
been  simply  the  recognition  of  the  need  for  unification  and  admin- 
istrative control  together  with  busines.slike  procedure  and  freedom 
for  developing  this  procedure  to  meet  all  needs. 

Coincident  with  this  movement  was  the  merger  of  law  and  equity 
so  that  a  single  system  of  justice  would  prevail.  In  effect  this  gives 
to  every  court  the  fullest  remedy  in  every  case.  Harmony  is  secured 
by  the  rule  that  in  case  of  conflict  the  rules  of  equity  shall  prevail. 

The  structure  of  the  court  organization  to  meet  the  needs  of 
people  living  in  cities  and  villages  and  on  farms  is  so  rational  as  to 
appear  to  solve  this  problem  for  all  time.  Every  county  is  provided 
with  a  County  Court  which  has  jurisdiction  sufficiently  high  to  take 
care  of  the  greater  number  of  causes  arising,  both  civil  and  crim- 
inal. In  form,  the  criminal  causes  are  tried  in  a  separate  court,  the 
Court  of  General  Sessions  of  the  Peace,  but  the  County  Court  judge 
is  ex  officio  judge  also  of  that  court.  The  jury  list  and  time  and 
place  of  sitting  are  the  same  in  both  courts.  For  the  more  import- 
ant causes  the  trial  judges  of  the  Supreme  Court  go  on  circuit, 
holding  court  in  forty-six  assize  towns  outside  of  the  capital.     By 
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reason  of  having  residence  at  Toronto,  and  being  all  of  equal 
judicial  authority,  charged  alike  with  responsibility  for  trying 
causes  and  hearing  appeals,  this  court  is  given  a  solidarity 
which  is  unattainable  under  the  system  prevailing  in  nearly  all  of 
the  States.  It  not  only  hears  appeals  from  the  County  Courts,  but 
from  its  own  trial  branches,  so  that  final  authority  is  vested  in  a 
comparatively  compact  body.  There  is  no  further  appeal  for  causes 
brought  in  the  County  Court  so  that  our  fallacious  freedom  of  appeal 
to  successive  courts  for  less  important  litigation  is  avoided. 

Then,  to  bring  justice  near  to  every  man,  so  that  causes  involv- 
ing values  too  slight  to  permit  of  going  to  a  center  for  trial  may  be 
economically  adjudicated  before  a  real  tribunal,  the  County  Court 
judge  treats  his  county  as  a  circuit,  and  goes  to  the  various  villages  to 
hold  Division  court  when  there  are  matters  to  be  adjudicated.  In  thii 
way  the  absurdities  of  our  justices  of  the  peace,  competing  with 
each  other  under  the  fee  system,  are  escaped.  The  smallest  civil 
cause  in  Ontario  is  tried  before  a  Crown  judge,  appointed  for  life 
after  at  least  ten  years  service  at  the  bar,  and  I  believe  that  the  cost 
is  actually  less  than  with  us  with  our  division  of  tribunals.  The 
justice  of  the  peace  is  retained  in  Ontario,  but  with  only  criminal 
jurisdiction,  so  as  to  afford  always  and  ever}where  a  magistrate  to 
.enforce  the  peace.  In  the  towns  he  is  supplanted  by  the  police 
magistrate,  who  is  a  professional,  and  ordinarily  a  lawyer. 

With  this  brief  glance  at  the  system,  and  before  presenting  de- 
tails, it  may  be  well  to  mention  the  differences  between  a  Canadian 
province  and  an  American  state.  In  the  first  place  there  is  in  Can- 
ada no  such  dual  system  of  courts  as  we  have.  The  judges  are  all 
officers  of  the  Dominion,  deriving  their  powers  from  the  federal  cap- 
ital, Ottawa.  The  police  magistrates,  justices  of  the  peace  and  ex- 
aminers are  provincial  officers,  but  are  never  properly  called  judges. 

For  causes  begun  in  the  Supreme  Court  of  Ontario  there  is 
appeal  to  the  Supreme  Court  of  Canada  at  Ottawa,  and  for  certain 
causes  to  the  Judicial  Committee  of  the  Privy  Council  in  London. 
Such  a  cause  appealed  to  Ottawa  cannot  be  appealed  subsequently 
to  London  without  the  consent  of  the  Privy  Council,  and  this  is 
given  so  seldom  as  to  be  practically  negligible. 

While  an  Ontario  litigant  may  eventually  have  to  go  a  great 
ways  with  his  appeal,  it  should  be  noted  that  only  about  ten  appeals 
are  taken  each  year  to  London,  and  not  many  more  to  Ottawa,  so 
for  the  great  bulk  of  business  there  is  but  one  review  and  that  under 
speedy  and  economical  circumstances. 

The  other  greatest  difference  between  the  neighboring  countries 
lies  in  the  fact  that  Canada,  havinjj  no  written  constitution,  neces- 
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sarily  makes  her  legislature  supreme.  Canadian  courts,  like  those 
of  England,  have  no  power  to  declare  statutes  unconstitutional.  On 
the  other  hand,  the  advisory  power  with  respect  to  proposed  legis- 
lation, which  was  expressly  disclaimed  by  the  United  States  Supreme 
Court,  is  put  to  a  practical  use  in  Canada.  Bills  in  Parliament  are 
not  infrequently  submitted  to  two  judges  of  the  Supreme  Court.  The 
counsel  given  is  as  to  whether  it  is  outside  the  class  of  objects  of 
legislation  alloted  to  the  particular  parliament,  whether  provincial 
or  of  the  Dominion.  The  judges  may  thus  exercise  an  important 
function  with  respect  to  legislation,  but  as  they  decide  only  as  to 
validity,  and  not  as  to  advisability,  they  escape  all  responsibility 
therefor. 

Correlative  with,  this  supremacy  of  the  legislative  branch  is  abso- 
lute adherence  to  the  doctrine  of  stare  decisis.  The  court  cannot 
reverse  itself.  Relief  must  come  through  the  legislature,  however 
unsuited  to  changing  times  a  precedent  may  be.  These  matters  con- 
fessedly make  the  work  of  the  Ontario  courts  more  straightforward, 
and  subject  them  to  less  political  strain  than  can  ever  be  the  case  in 
our  country. 

Personnel  of  the  Bench. 

Judges  must  have  been  ten  years  in  practice  at  the  bar  before 
appointment.  This  implies  not  merely  a  degree  of  competency,  but  it 
means  also  that  by  the  time  he  has  been  chosen  by  the  state  for  this 
pre-eminent  work,  the  judge  has  pretty  clearly  developed  his  moral 
bent.  He  must  have  been  industrious  and  studious  over  a  period 
long  enough  to  indicate  a  fixity  of  characteristics.  The  element  of 
hazard  is  reduced  to  a  minimum.  The  candidate  has  been  in  a  hard 
school  and  there  has  been  every  opportunity  for  his  ability  and 
habits  to  be  observed. 

The  selection  is  made  by  the  Minister  of  Justice  for  the  Dominion 
and  the  ministry  must  approve.  The  commission  is  signed  in  the 
name  of  the  King  by  the  Governor-General.  But  in  fact  the  choice 
is  that  of  the  official  leaders  of  a  party  which  is  directly  charged  by 
the  electorate  with  the  government  of  the  nation  and  is  held  re- 
sponsible for  results. 

Vacancies  to  a  judgeship  in  Ontario  are  filled  from  the  Ontario 
bar.  Ordinarily  the  choice  is  made  from  the  party  in  power  but 
there  have  been  instances  of  appointments  to  the  bench  given  to 
lawyers  of  the  opposing  party.  While  not  common,  this  is  no  very 
sensational  circumstance,  which  indicates  the  high  respect  paid  to 
this  office.  Political  lines  are  drawn  very  close  throughout  Canada 
and  to  place  the  office  above  the  party  in  even  a  few  instances  is 


—  7  — 

strong  proof  of  the  responsibility  felt  as  well  as  a  signal  tribute  to 
the  appointee. 

Occasionally  appointments  are  made  from  the  County  Court 
bench  to  the  Supreme  Court  and  in  this  connection  it  should  be  noted 
that  there  are  instances  of  County  Court  judges  declining  this  pro- 
motion because  they  have  not  wished  to  change  their  residence.  The 
possibility  of  such  promotion,  carrving  a  large  increase  in  salary 
and  wider  influence,  may  be  regarded  as  a  valuable  spur  to  the  am- 
bition of  the  County  Court  judge.  He  does  not  feel  upon  acceptance 
of  judicial  position  that  he  is  forever  barred  from  advancement.  On 
the  contrary  he  is  directly  on  the  road  to  the  most  exalted  position 
in  the  Province. 

The  lesser  judicial  officers,  masters,  examiners,  police  magis- 
trates and  justices  of  the  peace,  are  appointed  by  the  provincial 
ministry  upon  recommendation  of  the  attorney-general  for  the 
province. 

All  appointments  for  judicial  office  are  for  good  behavior.  While 
in  practice  this  is  almost  equivalent  to  life  tenure,  it  should  be  under- 
stood that  there  is  always  present  a  very  simple  and  efficacious  form 
of  recall.  Supreme  Court  judges  may  be  removed  upon  an  address 
of  both  Houses  of  the  Dominion  Parliament.  Only  two  judges  of 
the  higher  courts  have  been  removed  in  the  history  of  Canada  and 
the  last  instance  was  over  seventy-five  years  ago.  \Vhile  the  system 
of  recall  is  eminently  workable  there  is  assurance  that  it  will  not  be 
invoked  for  partisan  reasons  and  that  it  will  not  result  in  injustice. 
The  worthy  judge  is  certain  of  continuing  and  the  undeserving  is 
easily  disposed  of. 

County  Court  judges  are  even  more  readily  removed.  Any  per- 
son whatsoever  can  prefer  charges  informally  to  the  Governor- 
General.  Of  course  this  official  is  not  compelled  to  act  upon  these 
complaints,  but  the  freedom  for  submitting  charges  keeps  him  in- 
formed of  public  opinion  and  presumably  permits  him  to  issue  a 
warning  if  impropriety  is  alleged.  If  there  appears  to  be  valid 
cause  for  investigation  he  designates  two  High  Court  judges  and 
a  barrister  to  conduct  the  investigation.  The  barrister  secures  the 
evidence  and  presents  it  at  a  hearing  at  which  the  incimjbent  is  per- 
mitted to  be  represented  by  counsel.  The  committee  then  report 
facts  and  their  recommendations  to  the  Governor-General,  and  an 
order  is  made  by  him  and  his  council,  either  removing  the  incumbent 
or  declaring  him  innocent.  There  have  been  three  such  removals 
in  the  past  forty  years. 

The  salary  of  a  judge  of  the  Supreme  Court  is  $7,000  and  an 
additional  sum  of  $1,000  is  paid  by  virtue  of  the  statute  which  pro- 
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vides  for  submitting  bills  in  Parliament  to  judges  for  their  counsel. 
There  are  still  five  chief  justices  who  receive  each  an  additional 
$i,ooo,  but  in  the  case  of  three  there  will  be  discontinuance  upon  the 
retirement  of  the  present  incumbents,  owing  to  the  more  thorough 
unification  which  has  been  effected  since  their  appointment. 

After  fifteen  years'  service,  or  on  being  permanently  disabled,  a 
judge  of  the  Supreme  Court  is  entitled  to  a  pension  of  two-thirds 
of  his  salary;  after  twenty-five  years  of  service,  if  seventy  years  of 
age;  after  twenty  years  of  service,  if  seventy-five  years  of  age,  or 
after  thirty  years  of  service  regardless  of  age,  to  his  full  salary. 

County  Court  judges  receive  a  minimum  salary  of  $3,000  with  an 
additional  $500  for  the  York  County  Court  judge.  But  there  is  an 
additional  salary  for  these  judges  for  acting  as  surrogates,  and  they 
also  receive  pay  as  masters  of  the  High  Court,  and  for  arbitrations, 
so  that  the  average  pay  for  this  position  is  about  $4,500.  All  judges 
on  circuit  receive  besides  railroad  fares  an  allowance  for  lodging 
of  $6  a  day,  and  while  in  cities  are  allowed  $10  a  day.  Retirement 
at  the  age  of  seventy-five  is  compulsory  upon  County  Court  judges. 
If  service  has  been  for  thirty  years  the  full  salary  is  continued  as  a 
life  pension. 

The  security  of  tenure  enjoyed  by  Ontario  judges,  as  compared 
with  the  uncertainty  surrounding  the  office  in  most  of  the  states, 
makes  a  comparison  of  salaries  very  difficult.  But  aside  from  this 
long  average  tenure  and  the  retirement  pension,  it  is  clear  that  the 
Ontario  judge  is  paid  more  for  his  services  than  the  average  Amer- 
ican judge  working  in  similar  fields. 

All  the  other  differences  accentuate  this  advantage  enjoyed  by 
the  Canadian  judge.  The  elected  judge  must  ordinarily  pay  a  con- 
siderable sum  and  expend  much  time  and  energy  as  a  mere  ante 
for  the  privilege  of  being  named  on  the  ballot.  And  after  a  term 
of  six  years,  more  or  less,  he  must  repeat  this  contribution.  The 
direct  primary  has  nearly  or  quite  doubled  the  expense  of  campaigns 
for  judges.  The  elected  judge  realizes  that  he  must  run  the  gaunt- 
let periodically,  whatever  the  character  of  his  services,  with  the 
probability  that  sooner  or  later  a  vote  influenced  by  matters  entirely 
outside  his  realm  will  reject  him.  We  proffer  the  candidate  for 
judicial  honor  insufficient  salary,  a  gambler's  chance  of  winning  and 
holding,  and  dependence  in  old  age. 

There  are  probably  few  Ontario  lawyers  who  could  not  afford  as 
a  purely  financial  speculation,  to  commute  their  probable  net  earn- 
ings at  the  bar  for  a  judge's  salary  and  pension,  and  as  the  position 
carries  with  it  security  as  well  as  the  opportunity  for  distinguished 
service,  it  is  evident  that  there  is  a  wide  range  for  choice  among  the 
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bar  when  a  vacancy  must  be  filled.  But  with  accumulation  of  wealth 
under  modem  commercial  conditions  there  is  being  evolved,  though 
more  slowly  than  with  us,  a  class  of  specially  talented  and  ambitious 
lawyers  whose  earnings  are  so  great  that  acceptance  of  judicial 
honors  would  mean  a  financial  sacrifice.  This  situation,  hardly  ap- 
preciable as  yet,  is  recognized,  and  is  made  the  basis  for  a  proposal 
looking  to  higher  salaries  for  judges. 

To  recapitulate :  all  agents  of  the  department  of  justice  are  ap- 
pointed, or,  in  other  words,  expertly  selected;  the  appointment  of 
judges  is  by  the  ofiicial  heads  of  the  party  entrusted  with  govern- 
ment ;  their  removal  is  simple  and  this  power  is  exercised  by  elected 
representatives  of  the  people ;  compensation  is  adequate  and  the 
choice  of  material  is  almost  unrestricted;  the  chosen  judges  are  re- 
lieved of  uncertainty  concerning  their  living  and  are  charged  with 
a  single  direct  responsibilit}-,  that  of  administering  justice;  their 
own  welfare  and  that  of  the  public  is  thus  made  coincident. 

Here  we  have  real  democracy.  There  is  genuine  popular  choice 
exercised  by  a  rational  process  as  opposed  to  the  lottery  involved 
quite  generally  in  elections.  There  is  protection  against  unjust  ac- 
cusation. There  is  continuing  discipline  without  embarrassment. 
There  is  ever\'  incentive  to  faithful  service  and  absolute  freedom 
while  properly  discharging  the  one  responsibility  implied  by  the 
office.  The  terms  of  employment  are  exceedingly  simple  compared 
with  the  highly  involved  relationship  brought  about  by  dependence 
upon  election  machiner)-  with  short  terms  and  periodic  elections  as 
a  form  of  discipline. 

The  Supreme  Court. 

Since  the  beginning  of  the  year  1913  the  Supreme  Court  has  com- 
prised nineteen  judges  who  sit  in  the  following  divisions: 

First  Appellate  Divisional  Court,  five  judges; 

Second  Appellate  Divisional  Court,  five  judges,  who  are  mem- 
bers of  the 

High  Court,  which  comprises  fourteen  of  the  nineteen  judges  of 
the  court,  and  has  nine  members  regularly  engaged  in  trial  work. 

All  of  the  judges  are  on  the  same  footing  with  respect  to  powers, 
and  any  one  of  them  can  exercise  the  authority'  of  any  other  if 
necessary  as  a  matter  of  convenience.  The  five  judges  of  the  First 
Appellate  Divisional  Court  are  permanently  attached  to  this  branch 
and  cannot  be  compelled  to  try  causes,  but  they  may  consent  to  en- 
gage in  trial  work.  And  as  some  variation  in  employment  is  occa- 
sionally desirable  it  is  quite  common  for  them  individually  to  stop 
hearing  appeals  and  go  on  circuit.     Aside  from  the  relief  afforded 
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by  a  change  it  enables  them  to  keep  in  touch  with  the  life  of  the 
people. 

The  Second  Appellate  Divisional  Court  is  made  up  from  selections 
made  by  the  High  Court  Division  in  December  for  the  succeeding 
year's  service.  A  judge  who  might  strongly  prefer  trial  work  could 
probably  escape  this  assignment,  though  he  could  be  compelled  to 
serve  for  the  year  if  it  became  necessary  to  fill  the  Second  Appellate 
Divisional  Court.  Or  a  judge  preferring  to  spend  a  year  at  the  cap- 
ital could  ordinarily  be  accommodated  by  selection  for  appellate 
work.  An  exchange  of  work  between  two  judges  by  mutual  agree- 
ment is  very  common,  A  very  comfortable  and  economical  adjust- 
ment is  efTected  and  this  flexibility  does  not  rest  upon  minute  stat- 
utory regulation.  The  responsibility  rests  upon  all  and  the  freedom 
for  fulfilling  the  obligation  makes  the  burden  lighter  individually  as 
well  as  conserving  economy  for  the  court  as  a  whole. 

The  fact  that  half  of  the  appellate  judges  are  drawn  from  the 
trial  division  and  that  the  remaining  appellate  court  judges  fre- 
quently participate  in  trial  work,  not  only  makes  for  an  equitable 
distribution  of  the  work  and  economy  of  administration,  but  also 
prevents  the  differences  of  experience  and  temperament  which  result 
from  long  continued  specialization.  The  trial  judges  are  of  equal 
authority  with  those  who  will  pass  upon  their  work  in  review  and 
they  receive  the  same  pay.  This  lends  dignity  to  trial  in  the  first 
instance  which  must  always  be  the  essential  feature  for  the  average 
litigant.  The  appellate  judges,  keeping  in  touch  with  trials,  are  less 
likely  to  develop  an  academic  quality  often  seen  in  our  appellate  tri- 
bunals. The  rights  of  individual  litigants  are  not  belittled  in  their 
minds  by  comparison  with  the  great  background  of  case  law;  they 
are  not  oppressed  by  the  overwhelming  need  of  developing  the  com- 
mon law  by  decisions,  as  seems  to  be  the  case  in  the  States.^ 

"One  gets  tired  of  hearing  appeal  cases  day  after  day,  and  likes 
to  get  out  and  hear  causes  tried  occasionally  for  relief,"  said  one 
of  the  appellate  judges,  speaking  on  this  point.  "I  would  hate  to 
have  to  hear  appeal  cases  all  the  time  for  the  rest  of  my  official 
career.     I  like  the  stress  and  excitement  of  the  trial  courts. 

"Now  I  must  say  most  emphatically  that  T  cannot  perceive  any 
possible  harm  in  permitting  a  judge  to  vary  his  work  in  this  manner 
— to  try  cases  for  a  time  and  then  to  hear  appeals  for  a  time,  or 
to  participate  in  both  kinds  of  work  in  any  way  that  suits  the  con- 
venience of  the  court  and  his  own  inclination.  I  do  it  myself.  I 
see  my  brothers  doing  it.     I  cannot  imagine  any  evil  consequences. 

'  Vid.  The  Administration  of  Justice  in  the  Modern  City ;  by  Roscoe  Pound,  26 
Harvard  Law  Review,  302. 
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I  think  it  well  for  an  appellate  court  judge  to  get  in  touch  with 
trial  work  from  time  to  time,  and  the  trial  judge  can  spend  some 
time  in  reviewing  with  advantage  to  himself  and  to  the  work." 

The  High  Court  as  a  trial  court  has  no  divisions  whatever.  There 
are  simply  nine  judges  who  try  all  the  causes  originating  in  their 
court.  They  have  jurisdiction  without  limit  up  or  down.  But  there 
is  a  penalty  in  costs  if  a  cause  which  could  be  tried  in  County  Court 
is  begun  in  the  High  Court.  By  stipulation  any  cause,  however 
great  the  subject  matter,  may  be  tried  in  the  County  Court,  thus 
permitting  occasionally  of  a  saving  of  time,  though  the  limitation 
upon  appeals  applies  to  such  a  trial.  It  cannot  be  appealed  beyond 
the  Ontario  courts  without  express  permission  of  the  Judicial  Com- 
mittee of  the  Privy  Council  and  this  is  practically  never  g^ven. 

The  calendar  provides  for  two  terms  per  year  for  both  jury  and 
non-jury  trials  in  each  of  the  forty-six  assize  towns  outside  of  the 
capital,  and  in  Toronto  a  session  is  being  held  almost  continuously. 
The  Supreme  Court  also  maintains  its  "weekly  court"  in  Toronto, 
and  the  larger  cities,  in  which  all  matters  that  can  be  disposed  of 
without  trial,  stated  cases,  the  interpretation  of  wills,  and  so  forth, 
are  heard.  On  Tuesdays  and  Fridays  the  judge  in  charge  of  the 
weekly  court  sits  "in  chambers''  and  dispenses  with  his  gown.  But 
the  technicality  does  not  prevent  the  moving  of  matters  not  in  cham- 
bers. The  judge  will  say,  "Now  consider  that  I  have  my  gown  on ; 
proceed."  Two  clear  days'  notice  is  required  for  appearance  in  this 
court  and  the  calendar  is  made  up  for  each  day's  business  the  even- 
ing before.  If  a  matter  which  should  be  "in  court"  is  brought  "in 
chambers,"  lesser  costs  must  be  taxed  and  if  there  is  no  appearance 
the  moving  party  cannot  proceed,  as  the  other  party  is  entitled  to 
notice  of  hearing  in  the  proper  tribunal. 

In  Toronto  two  masters  are  regularly  employed,  holding  sessions 
daily  at  eleven  o'clock  and  once  a  week  during  vacation.  One,  the 
Master  in  Ordinary,  specializes  on  matters  submitted  to  him  as  ref- 
eree. In  the  other  counties  the  County  Court  judge  is  usually  the 
master  of  the  High  Court. 

The  Supreme  Court  administers  through  a  committee  of  five 
members  the  funds  paid  into  court  on  behalf  of  infants  and  other- 
wise. With  the  aid  of  a  trust  company  about  $5,000,000  is  kept 
invested  and  a  uniform  rate  of  interest  approximating  five  per  cent 
is  earned  for  the  funds  of  all  such  wards  of  the  court. 

The  two  appellate  divisions  ordinarily  sit  in  alternate  weeks. 
Causes  appealed  are  all  put  upon  a  general  calendar  and  from  this 
the  divisions  in  turn  take  each  week  as  many  causes  as  can  be  dis- 
posed of. 
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There  is  no  appeal  from  the  Second  Appellate  Divisional  Court 
to  the  First,  or  zdce  versa.  Each  exercises  the  fullest  jurisdiction  of 
the  Province.  The  one  which  first  decides  a  question  of  law  binds 
the  concurrent  division.  If  it  be  in  a  developing  field  of  law  it  is 
simply  a  question  of  accidental  priority  as  to  which  settles  a  doubt- 
ful point.  The  other  division  will  accept  the  determination  just  as 
fully  as  if  it  had  come  from  a  higher  tribunal. 

Here  we  have  an  instance  of  the  perfect  working  of  a  plan  which 
might  seem  to  incur  hazards.  It  is  of  interest  in  connection  with  the 
reorganization  of  courts  in  our  more  populous  states.  A  new  state 
gets  along  admirably  for  a  time  with  five  Supreme  Court  justices. 
When  the  population  increases  the  court  is  increased  to  seven  and 
then  before  long  it  begins  to  fall  behind.  A  court  of  seven  hearing 
appeals  as  a  single  body  cannot  work  as  rapidly  as  one  of  five,  nor 
one  of  five  as  rapidly  as  one  of  three. 

When  the  increase  in  litigation  in  the  state  is  evidenced  by  an 
increase  of  the  supreme  court  to  nine  justices  there  is  certain,  under 
our  rigid  system,  to  be  trouble.  It  has  been  common  for  such  courts 
to  get  several  years  behind.  The  ordinary  relief  comes  from  the 
creation  of  intermediate  courts  of  appeal.  In  this  step  new  difficul- 
ties are  encountered.  If  certain  more  important  matters  can  be  ap- 
pealed as  a  matter  of  right  from  the  appellate  court  to  the  supreme 
court,  it  becomes  almost  a  matter  of  course,  for  in  just  such  mat- 
ters the  opportunity  for  successive  appeals  is  certain  to  be  availed 
of  to  the  limit.  One  of  the  litigants  appeals  as  a  right  and  the  other 
is  carried  up  willy-nilly.  The  intermediate  court  becomes  little  more 
than  a  hurdle.  This  greatly  increases  the  cost  of  litigation,  and  the 
primary  objects  of  the  intermediate  court,  saving  time  and  lessening 
the  load  of  the  supreme  court,  are  defeated. 

If,  on  the  other  hand,  the  second  appeal  for  less  important  mat- 
ters is  arbitrarily  cut  off,  there  may  arise  a  real  question  as  to  what 
may  be  the  law  of  the  state,  so  that  provision  must  be  made  for  the 
additional  appeal  in  certain  causes.  In  Illinois  and  Missouri,  where 
there  are  such  intermediate  courts,  a  dissenting  vote  results  in  cer- 
tifying the  cause  to  the  supreme  court. 

Again,  if  the  capacity  of  the  supreme  court  is  increased  by  per- 
mitting it  to  work  in  divisions,  as  in  Missouri,  such  is  our  instinct 
for  contention,  that  we  are  not  satisfied  unless  matters  on  which 
there  is  a  dissenting  vote,  are  referred  to  the  entire  court. 

The  whole  matter  of  appeal  in  our  great  commercial  states  is  in 
a  wretched  plight.  One  of  the  worst  features  arises  from  the  fact 
that  in  the  same  suit  the  plaintiff  and  the  defendant  may  alternately 
prevail  and  it  is  truly  said  that  if  there  were  still  another  appeal 
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beyond  the  supreme  court  there  would  in  many  cases  be  a  different 
resuh.  .Vfter  such  fluctuations  in  justice  it  is  the  finality  rather  than 
the  essential  correctness  of  the  supreme  court's  decision  that  makes 
the  law. 

This  last  fact  gives  force  to  the  demand  that  a  second  appeal  be 
arbitrarily  cut  off  unless  some  novel  proposition  of  law  can  be  raised. 

It  is  evident  that  there  must  be  a  great  restriction  upon  appeals 
or  there  must  be  devised  some  method  of  dividing  an  enlarged  su- 
preme court  into  two  or  more  branches  which  can  work  indepen- 
dently and  yet  in  harmony.  While  not  "on  all  fours''  with  our  sit- 
uation, the  Ontario  Supreme  Court  throws  some  light  for  our  guid- 
ance. If  we  should  adopt  a  unification  which  would  permit  of  in- 
creasing the  supreme  court  temporarily  by  calling  in  trial  judges 
no  excuse  would  remain  for  long  delay  on  appeal.  A  plan  which 
would  involve  dividing  the  supreme  court  in  two  branches  would 
work  as  well  for  any  number  of  branches,  and  it  could  be  raised 
numerically  to  meet  emergencies. 

In  Ontario  appeals  are  practically  always  argued  orally.  There  is 
no  need  for  argument  in  favor  of  this  wholesome  practice.  It  is 
a  natural  method  which  obtains  in  any  appellate  court  which  is  not 
pressed  for  time.  But  when  a  supreme  court  has  reached  a  mem- 
bership of  seven  or  more,  if  all  members  are  to  participate  in  all 
appeals,  there  must  be  resort  to  briefs.  The  practice  is  so  common 
with  us  that  we  have  all  but  lost  sight  of  the  advantages  of  the  direct 
oral  presentation  of  appeals.  One  of  the  things  which  immediately 
impresses  the  visitor  in  Toronto  is  the  great  merit  of  a  face  to  face 
discussion  of  an  appealed  cause.  Often  for  an  hour  or  two  the  re- 
spective counsel  must  answer  questions  put  by  the  judges.  It  is 
obvious  that  there  is  a  much  fuller  hearing  than  is  humanly  possi- 
ble when  the  printed  page  is  relied  upon  for  submitting  the  facts. 
The  judges  too  perform  most  of  their  work  in  each  others  presence 
benefiting  to  the  utmost  from  the  interchange  of  views. 

Such  hearings  benefit  alike  the  court,  the  counsel,  and  the  liti- 
gants. If  our  overworked  supreme  courts  were  to  sit  in  divisions 
of  three  or  five  and  hear  oral  argument  as  a  matter  of  course  there 
would  be  more  unanimity  of  decision  and  less  need  for  certifying 
causes  to  a  larger  division  or  to  the  entire  court.  The  matter  of 
organic  structure  of  the  court  and  the  method  of  procedure  are 
linked  together  and  in  considering  them  as  coequal  factors  there  is 
a  far  better  chance  for  agreement  with  respect  to  reform  proposals. 

In  the  Ontario  Supreme  Court  four  of  the  five  judges  in  each 
appellate  division  make  a  quorum. 
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Causes  may  be  appealed  beyond  the  Ontario  Supreme  Court  in 
the  following  cases : 

When  the  title  to  real  estate  is  involved. 

On  the  validity  of  a  patent. 

When  the  matter  in  controversy  exceeds  $1,000. 

Matters  of  annual  rent  or  fee  and  like  matters  affecting 
future  rights. 

Any  other  cause  by  leave  of  the  Appellate  Divisional  Court 
which  entertains  the  first  appeal,  or  by  leave  of  the  Supreme 
Court  of  Canada  or  the  Judicial  Committee  of  the  Privy 
Council. 

In  the  following  cases  the  appellant  has  his  choice  between  the 
Supreme  Court  of  Canada  and  the  Privy  Council : 
When  the  judgment  is  for  $4,000  or  more. 
When  the  title  to  real  estate  is  affected. 

But  if  in  such  a  cause  the  appellant  elect  for  the  Supreme  Court 
of  Canada  there  can  be  no  further  appeal  to  the  Privy  Council  ex- 
cept by  leave  of  the  latter  court.  In  ten  years  there  were  but  fifteen 
such  double  appeals. 

To  avoid  supposed  local  influences  or  prejudices,  and  reach  a 
court  of  more  conservative  tendencies,  the  usual  course  is  to  appeal 
to  the  Privy  Council  if  large  corporate  interests  are  involved,  while 
causes  of  a  private  nature  ordinarily  go  to  Ottawa.  Ontario  sends 
from  twenty  to  thirty  appeals  to  Ottawa  in  the  average  year  and 
about  ten  or  twelve  to  London.^  The  percentage  of  appeals  beyond 
Ontario  is  very  low,  and  causes  begun  in  County  Court  cannot  be 
appealed  a  second  time  (regardless  of  subject  matter),  without  spe- 
cial permission,  which  is  rarely  granted. 

It  is  not  uncommon  for  a  cause  to  be  commenced,  tried,  and  ap- 
pealed in  Ontario,  and  settled  finally  in  London  within  a  year  and 

-  The  report  of  the  Registrar  of  the  Supreme  Court  of  Canada  "to  a  Select  Com- 
mittee of  the  Senate"  (191 3)  shows  fully  the  number  of  Ontario  appeals  since  the  es- 
tablishment of  the  court  in  1876.  The  following  figures  are  totals  for  the  ten  year 
period  from   1903  to   1912  inclusive: 

Total   number  of  appeals    299 

Pending  or  not  prosecuted    23 

Quashed,  settled  or  disposed  of  upon  preliminary  motions 37 

Affirmed     1 87 

Reversed    _ 49 

Modified    3 

Average  number  of  appeals  per  annum 29-9 

The  same  report  shows  the  appeals  from  the  Supreme  Court  of  Canada  to  the  Privy 
Council.  During  the  same  period  of  ten  years  there  were  33  applications,  an  average 
of  3.3  per  annum,  and  only  15  were  granted,  an  average  of  1.5.  Affirmed  7,  reversed 
or  modified   5,  pending  or  not  prosecuted  3. 
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a  much  longer  time  would  cause  remark.  A  comjmrison  between 
this  practice  and  our  practice  with  respect  to  matters  transferred 
from  the  state  courts  to  the  United  States  courts  is  a  fair  one,  and 
probably  will  be  found  much  to  the  advantage  of  the  Canadian  liti- 
gant in  point  of  time  involved. 

The  Ontario  Supreme  Court  maintains  a  registry  in  each  of  the 
assize  towns.  The  local  registrar  is  ordinarily  clerk  of  the  local 
County  Court, 

County  Courts. 

There  are  forty-eight  County  Courts  and  seventy-four  County 
Court  judges.  York  County,  in  which  the  city  of  Toronto  lies, 
leads  with  four  judges  who  are  known  as  the  County  Court  judge, 
the  Junior  County  Court  judge,  the  Second  Junior  County  Court 
judge,  and  so  forth.  With  only  one  exception,  the  Surrogate  Courts 
of  the  Province,  one  for  each  county  (or  union  of  counties)  are 
presided  over  by  County  Court  judges,  who  receive  an  additional 
salary  for  this  service. 

The  County  Courts  have  no  jurisdicticm  in  libel  or  crim.  con. 
actions,  but  in  other  civil  matters,  jurisdiction  is,  by  consent,  and 
subject  to  considerations  of  taxing  costs,  virtually  unlimited.  The 
statutory  limits  are : 

1.  Contract  causes  involving  $800. 

2.  Personal  (tort)  actions  involving  $500. 

3.  Recovering  real  or  personal  property  to  a  value  of  $500, 

4.  Foreclosure  and  sale  of  property  value  of  $500. 

5.  Causes  involving  equitable  relief  involving  $500. 

If  suit  is  brought  in  the  County  Court  for  a  greater  amount  than 
above  specified  there  will  be  a  trial  unless  the  defendant  expressly 
disputes  the  jurisdiction,  in  which  case  the  plaintiff  may  transfer 
the  cause  to  the  High  Court  on  praecipe. 

The  County  Court  judge  exercises  criminal  jurisdiction  as  judge 
of  the  Court  of  General  Sessions,  to  be  referred  to  under  a  later 
heading.  The  terms  of  the  County  Court  for  trial  of  civil  jury 
causes  fall  on  the  second  Tuesdays  of  June  and  December;  and  for 
non-jur\'  civil  causes  in  April  and  October.  The  Court  of  General 
Sessions  is  set  for  the  same  time  so  that  the  same  jury  panel  can  be 
employed  for  both  civil  and  criminal  causes.  The  Assize  jur\'  terms 
are  set  so  as  to  equalize  the  time  between  terms  and  the  non-jury 
Assizes  are  set  to  coincide  with  the  General  Sessions,  which  permits 
of  expedition  in  clearing  the  calendar  of  the  more  serious  criminal 
matters. 
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The  Dwision  Court. 

The  way  in  which  a  competent  tribunal  is  provided  for  the  trial 
of  the  smallest  civil  matters,  without  resort  to  the  notoriously  in- 
efficient lay  justices  of  the  peace  with  which  the  States  are  generally 
infested,  is  ingenious.  The  Province  is  apportioned  among  "divi- 
sions" which  usually  coincide  with  the  township  boundaries.  The 
division  gives  the  name  to  the  Division  Court,  in  which  the  County 
Court  judge  officiates  in  every  division  every  sixty  days  or  oftener. 

The  jurisdiction  of  the  Division  Court  extends  to 

1.  Personal  actions  (in  tort)  involving  not  over  $60,  or 
'            by  agreement  not  over  $100. 

2.  Contract  actions  not  over  $100  providing  the  whole  of 
the  unsettled  account  does  not  involve  over  $600.  Where  the 
amount  is  determined  by  the  signature  of  the  defendant,  jur- 
isdiction extends  to  $200.  There  can  be  no  action  to  recover 
land. 

If  the  suit  in  Division  Court  be  in  tort  or  replevin  and  for  more 
than  $20,  or  in  contract  and  for  more  than  $30,  either  party  can 
demand  a  jury,  but  must  give  notice  one  week  before  trial  and  de- 
posit a  fee  of  $6.  The  jury  consists  of  five  members,  but  probably 
not  in  one  case  out  of  fifty  is  a  jury  demanded. 

The  pleadings  in  Division  Court  consist  mainly  in  the  summons, 
containing  a  brief  statement  of  the  claim,  and  the  statement  of  de- 
fense, which  the  defendant  must  interpose  to  prevent  summary  judg- 
ment. Probably  in  half  of  these  trials  there  is  no  counsel.  No 
attorney  fees  are  taxed  except  in  cases  in  which  more  than  $100  is 
recovered.  A  litigant  may  be  represented  by  a  non-professional 
agent. 

If  the  judgment  in  Division  Court  is  for  less  than  $100  there  is 
no  appeal,  but  a  motion  for  a  new  trial  can  be  made  to  the  judge  of 
the  Division  Court.  This  stifles  appeal  of  petty  civil  litigation, 
nearly  all  of  which  is  heard  without  a  jury,  and  appeal  is  seldom 
resorted  to  when  more  than  $roo  is  awarded.  Such  appeal,  when 
taken,  is  direct  to  the  Appellate  Division  of  the  Supreme  Court.  On 
a  recent  calendar  I  found  but  one  appeal  from  a  Division  Court  out 
of  seventy-five  causes. 

The  details  of  the  Division  Court  have  thus  been  set  forth  because 
Ontario  has  solved  completely  the  problem  of  adjudicating  minor 
controversies  with  a  minimum  of  cost  to  litigants  and  to  the  public. 
First  rate  judicial  talent  is  provided  for  every  cause.  Sending  a 
real  judge  to  every  hamlet  to  try  petty  controversies  every  two 
months  or  oftener  might  seem  at  first  to  be  extravagance  on  the  part 
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of  the  public.  Rut  it  must  be  considered  that  the  practical  abandon- 
ment of  juries  is  due  directly  to  the  employment  of  a  competent 
judge.  Instead  of  making  a  holiday  for  a  jun^  and  a  half  a  dozen 
witnesses  and  virtually  forcing  litigants  to  employ  counsel,  the  Di- 
vision Court  judge,  a  Crown  judge  who  may  be  appointed  at  any 
time  to  the  Supreme  Court,  disposes  of  these  matters  in  actual  con- 
formity to  law  in  a  tenth  of  the  time  required  under  the  haphazard 
sporting  method  which  we  generally  employ.  Such  a  judge  justi- 
fies his  high  salar\-  as  compared  to  a  cheap  magistrate  if  only  by  the 
volume  of  his  output  obtainable  through  expertness  and  the  freedom 
from  vexatious  delay  incident  to  contentious  trials.  For  this  minor 
business  which  cannot  stand  the  charges  that  heavier  traffic  can 
stand  there  is  Oriental  simplicity  and  dispatch. 

But  there  is  another  great  saving  to  the  public  to  offset  the  judge's 
fair  salary.  It  comes  from  the  practical  absence  of  appeals  in  this 
class  of  causes.  As  to  the  saving  indirectly  by  virtue  of  dispensing 
real  justice  and  discouraging  the  bulldozing  that  is  incident  to  ad- 
judication by  haphazard  methods  in  incompetent  tribunals,  there  can 
be  no  arithmetical  rendering. 

There  is  a  like  saving  by  classification  of  causes  in  the  cpunty  seat 
towns  and  cities.  Speedy  trial  is  effected  by  putting  the  small  gjist 
into  the  Division  Court,  which  may  be  held  as  often  as  once  a  week. 
Following  a  custom  which  was  a  natural  development  under  primi- 
tive conditions,  we  have  preserved  inferior  judges  for  inferior  jur- 
isdiction in  our  cities.  We  need  to  assimilate  the  seemingly  revo- 
lutionary view  that  wherever  there  is  a  sufficient  population  to  jus- 
tify maintaining  a  full-salaried  judge,  even  the  smallest  litigants 
should  have  the  benefit  of  his  services.  Only  by  such  means  can  we 
get  away  from  the  use  of  juries  with  their  attendant  expense  and 
uncertainty,  and  lessen  appeals.  It  is  easy  to  prove  economy  for 
the  public  as  well  as  litigants  through  such  a  practice. 

Trjing  petty  causes  without  counsel  would  probably  not  be  op- 
posed by  the  better  element  of  the  American  bar.  A  lawyer  who  is 
fit  to  express  a  disinterested  opinion  is  only  annoyed  by  such  mat- 
ters. He  knows  that  if  he  takes  such  a  case  for  trial  either  he  or 
his  client  must  lose.  But  unless  a  real  judge  is  provided  to  hear 
these  causes  counsel  must,  in  self  defense,  be  retained,  and  the  client 
is  influenced  further  by  the  pernicious  thought  prevalent  with  us 
that  trial  in  the  inferior  court  is  only  the  beginning  of  the  trouble. 

One  will  see  these  little  matters  tried  thoroughly  at  the  rate  of 
twenty  to  thirty  a  day  in  Toronto.  The  impression  is  gained  that  pre- 
cise justice  is  obtained  just  as  fully  as  in  more  important  litigation. 
The  litigants  do  not  have  their  day  in  court,  it  is  true,  for  fifteen 
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minutes  suffices  in  the  hands  of  a  capable  judge  to  unravel  their 
difficulties.  When  there  is  no  counsel,  and  the  parties  are  permitted 
to  question  each  other,  there  is  practically  the  "confrontation" 
which  Arthur  Train^  was  inclined  to  commend  as  a  feature  of  the 
Italian  procedure.  The  trial  is  vociferous  in  spots  but  the  truth 
comes  out  speedily.  And  while  there  is  at  first  a  despotic  appear- 
ance, it  is  an  appearance  only.  The  jury  and  a  full  day's  trial  can 
be  had  by  depositing  $6,  which  is  only  a  moiety  of  what  it  costs  the 
Province,  Or,  subject  to  costs,  the  smallest  cause  can  be  thrashed 
out  in  County  Court  before  a  jury  of  twelve. 

In  this  connection  it  should  be  added  that  it  is  the  use  of  the  jury 
rather  than  the  presence  of  counsel  that  makes  the  small  case  cost 
more  than  it  is  worth.  There  is  about  equal  dispatch  before  the 
Division  Court  judge  when  counsel  appear.  And  in  trial  without 
jury,  if  the  judge  be  first  class,  one  litigant  can  afford  to  face  the 
issue  without  counsel,  even  though  his  opponent  be  so  equipped.  The 
calling  of  the  jury  almost  universally  in  our  justice  courts  virtually 
obliges  the  parties  to  retain  counsel,  and  jury  and  counsel  combined 
prolong  such  trials. 

It  should  be  understood  that  there  is  no  wish  to  alter  the  wise 
provisions  which  guarantee  for  us  trial  by  jury,  representation  by 
counsel,  or  reasonable  privilege  of  appeal,  but  to  shape  conditions 
for  litigation  which  cannot  stand  to  pay  for  all  these  frills  so  that 
there  will  be  substantial  justice.  Providing  competent  judges  would 
seem  to  be  the  only  way  and  genuine  economy  would  be  one  of  the 
benefits. 

In  villages  where  Division  Court  is  held  there  is  a  local  clerk, 
usually  a  postmaster  or  storekeeper,  and  he  is  empowered  to  issue 
process.  The  Division  Court  has  also  its  own  bailiff,  whereas  the 
process  of  all  other  courts  is  served  by  bailiffs  appointed  by  the 
sheriff  and  accountable  to  him.  While  on  this  subject  it  might  be 
interesting  to  note  that  the  County  Court  judge  is  the  ranking  offi- 
cer of  the  county  and  the  sheriff  is  next.  It  is  to  be  understood  that 
all  ministerial  as  well  as  judicial  officers  are  appointed  and  for  good 
behavior.  There  is  no  pension  for  others  than  judges,  but  registrars 
who  become  superannuated  are  occasionally  provided  for  by  permit- 
ting others  to  do  their  work  in  their  names. 

The  Criminal  Side. 

Ontario  administers  justice  criminally  under  a  Dominion  code  dat- 
ing from  1892.    The  machinery  for  trying  persons  accused  of  crime 

*  Courts.  Criminals,  and  the  Camorra,  p.  203. 
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seems  at  first  glance  rather  complicated,  but  a  closer  study  reveals 
the  same  rational  spirit  which  prevails  on  the  civil  side  and  a  real 
harmony  underlying  the  criminal  substantive  law  and  the  rules  for 
its  enforcement. 

The  old  distinction  between  misdemeanors  and  felonies  has  been 
abolished.  Offences  which  are  the  subject  of  indictment  are  "in- 
dictable offences'  and  all  lesser  ones  are  simply  ''offences." 

It  is  easy  to  understand,  as  has  been  shown,  how  it  is  possible  to 
afford  for  the  most  humble  and  isolated  litigant  a  judge  of  high 
ability  in  adjudicating  minor  civil  matters,  for  such  matters  can 
await  trial  for  a  week  or  a  month.  But  criminal  complaints  may 
arise  unexpectedly  in  the  most  remote  places  and  for  their  consider- 
ation there  must  be  provided  ever>where  and  at  all  times  a  magis- 
tracy. This  is  the  excuse  for  tlie  retention  of  the  justice  of  the 
peace.  These  officers  are  appointed  on  recommendation  of  the  At- 
torney General  by  the  Provincial  government  for  life  subject  to 
supersedeas  for  misconduct.  The  fact  that  only  one  such  super- 
sedeas has  been  issued  in  the  122  years  of  provincial  history'  prob- 
ably does  not  justify  belief  in  the  sublimated  character  of  the  mag- 
istrate as  much  as  in  the  sensible  procedure  which  does  not  impose 
upon  a  lay  official  duties  beyond  his  proper  capacity.  Still  it  does 
point  to  a  higher  type  resulting  from  appointment  than  from  elec- 
tion. It  is  still  an  honor  to  be  a  justice  of  the  peace  in  Ontario  and 
appointment  is  commonly  employed  as  a  means  for  recognizing  po- 
litical services.  This  is  seen  in  the  cities  where  the  police  magis- 
trate has  taken  over  the  work  of  the  justice  of  the  peace,  following 
the  policy  of  providing  expert  officials  as  far  as  possible,  so  that  the 
office  of  urban  justice  of  the  peace  is  purely  honorar}'.  To  be  sure 
a  city  justice  can  perform  the  work  of  the  police  magistrate  if  need 
occurs,  but  it  is  rarely  so. 

The  process  of  eliminating  the  unprofessional  element  is  further 
obser\'ed  in  the  statute  which  permits  of  police  magistrates  for 
counties  or  portions  of  counties,  which  has  been  availed  of  to  a 
considerable  extent.  These  police  magistrates,  deriving  their  ap- 
pointment from  the  same  source  as  the  justices,  are  usually  lawyers, 
and  are  always  upon  salar\\  In  rural  districts  fhey  receive  at  least 
$600  a  year,  and  in  the  towns  the  salary  is  normally  $1400,  being 
less  or  great  in  proportion  to  the  size  of  the  town  or  city. 

The  jurisdiction  of  the  justice  of  the  peace  to  tr\-  causes  is 
limited  to  specified  offences  of  a  minor  character  (virtually  infrac- 
tions of  ordinances  and  with  no  real  element  of  crime)  and  the 
penalty  which  he  can  impose  is  fixed  by  the  ordinance  or  statute<r^ 

In  higher  offences  the  justice  of  the  peace  acts  only  as  examin- 
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ing  magistrate.  The  accused  is  presented  on  summons  or  warrant, 
or  if  arrested  "upon  sight"  an  information  is  drawn  up  and  sworn 
to  immediately  upon  presentation  in  court.  The  examination  is 
similar  to  one  conducted  before  a  magistrate  in  the  typical  state,  but 
if  the  justice  discharges  the  accused  there  may  be  a  proceeding  which 
the  writer  has  not  heard  of  elsewhere.  In  such  case  the  complain- 
ant may  demand  that  he  himself  be  bound  over  to  prefer  an  in- 
dictment at  the  court  at  which  the  accused  would  have  been  tried 
if  the  magistrate  had  committed  him.  By  this  means  the  opportunity 
of  the  magistrate  to  go  wrong,  should  he  chance  to  be  partisan  or  of 
the  Dogberry  type,  is  precluded. 

Since  1897  all  towns  of  5,000  must  have  each  a  police  magistrate 
and  the  system  has  worked  so  well  that  it  has  extended  to  the  smaller 
cities.  Where  there  is  a  population  of  more  than  40,000  the  police 
magistrate  is  provided  with  a  deputy.  These  magistrates  must  not 
be  called  judges ;  they  are  addressed  directly  as  "Your  Worship," 
while  the  County  Court  judge  is  addressed  "Your  Honor"'  and  the 
High  Court  judge  "Your  Lordship." 

The  Supreme  Court,  while  able  to  try  any  indictable  offense,  has 
reserved  to  it  exclusive  jurisdiction  in  the  following  matters: 
treason  and  treasonable  offences,  taking  oaths  to  commit  crime, 
piracy,  corruption  of  officers,  murder,  attempts  and  threats  to  mur- 
der, rape,  libel,  combinations  in  restraint  of  trade,  bribery,  and  per- 
sonation under  the  Dominion  Election  Act. 

Aside  from  conducting  examinations,  the  police  magistrate  can 
try  by  consent,  involving  a  waiver  of  jury,  any  cause  which  the 
General  Sessions  can  try.  But  without  such  consent  his  trial  juris- 
diction is  much  narrower.    He  has  no  power  to  impanel  a  jury. 

Upon  arraignment  before  a  police  magistrate,  if  the  cause  is 
one  triable  in  General  Sessions,  the  court  asks  the  accused  if  he  will 
be  tried  forthwith  without  a  jury  or  will  await  trial  in  the  next  court 
of  competent  jurisdiction,  stating  which  court  it  is,  whether  the 
Assizes  or  General  Sessions,  and  when  it  will  sit.  Inasmuch  as  the 
General  Sessions  is  quite  commonly  limited  to  two  temis  a  year, 
and  bail  must  be  procured  to  avoid  a  period  of  incarceration,  it  is 
very  common  for  the  accused  to  submit  to  trial  forthwith  without 
a  jury.  It  is  estimated  that  police  magistrates  dispose  finally  of 
three-fourths  of  all  the  criminal  causes  arising  in  the  towns  and 
cities.  The  advantages  offered  the  accused  in  exchange  for  a  waiver 
of  jury  trial  thus  results  in  a  tremendous  saving  to  the  Province 
which  fully  justifies  the  existence  of  the  special  magistracy  as  dis- 
tinct from  the  County  Court  judge. 

Within  twenty-four  hours  after  the  arrival  in  jail  of  one  commit- 
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ted  for  trial,  if  the  offense  is  one  triable  by  the  General  Sessi(Mis,  the 
prisoner  is  brought  before  the  County  Court  judge,  told  the  nature  of 
the  charge  against  him,  and  given  the  option  of  a  trial  forthwith  in 
"The  County  Judge's  Criminal  Court,"  without  a  jur>',  or  of  being 
tried  in  term  by  a  jur}-.  If  he  elects  for  a  trial  before  the  judge 
alone,  a  day  is  set ;  if  not,  he  is  remanded  to  await  the  first  court  of 
competent  jurisdiction  for  trial  by  a  jury  of  twelve.  It  is  estimated 
that  in  fully  half  of  the  cases  tried  there  is  a  waiver  of  jury.  If 
there  is  no  waiver,  when  the  next  General  Sessions  or  High  Court 
Assize  comes,  whichever  may  be  first,  a  bill  of  indictment  is  laid 
before  the  grand  jur}-  of  thirteen  members,  by  the  Crown  Counsel. 
The  indictment  may  be  in  popular  language  without  technical  aver- 
ment, or  it  may  describe  the  offence  either  in  the  language  of  the 
statute  or  in  any  \\ords  sufficient  to  give  the  accused  notice  of  the 
offence  with  which  he  is  charged.  The  following  is  a  sample  of  the 
forms  given  in  the  statute : 

"The  jurors  for  our  Lord  the  King  present  that  John  Smith 
murdered  Henry  Jones  at  Toronto  on  February-  13,  A.  D.  1912." 

Without  leave  of  the  court  no  bill  can  be  laid  before  the  grand 
jury  for  any  offences  except  such  as  are  disclosed  in  the  dispositions 
before  the  magistrate.  The  grand  jury  has  no  power  to  cause  in- 
dictments to  be  drawn  up;  it  simply  passes  upon  such  bills  as  are 
presented  by  the  Crown  Counsel,  the  prosecuting  official. 

The  accused  has  twenty  peremptory  chaJlenges  in  capital  cases ; 
twelve  if  the  offence  is  punishable  with  more  than  five  years'  im- 
prisonment, and  four  in  all  other  cases.  Although  the  Crown  has 
only  four  challenges,  yet  it  may  cause  any  number  to  stand  aside 
until  all  the  jurors  have  been  called. 

It  practically  never  takes  more  than  half  an  hour  to  make  up  a 
jur}-  in  the  most  serious  cases  and  the  individual  jurors  are  prac- 
tically never  asked  a  question. 

In  case  of  conviction  the  respondent  may  ask  a  case  upon  any 
question  of  law  to  be  reser\ed  for  the  Appellate  Division,  or  the 
judge  may  do  so  propria  luotii.  The  Appellate  Division  may  also, 
by  leave  of  the  trial  judge,  entertain  an  appeal  for  a  new  trial  upon 
the  ground  that  the  verdict  is  against  the  evidence,  but  this  is  a 
rare  proceeding. 

Xo  conviction  can  be  set  aside  or  new  trial  ordered,  although 
some  evidence  was  improperly  admitted  or  rejected,  or  something 
was  done  at  the  trial  not  according  to  law  or  some  misdirection  given, 
unless,  in  the  opinion  of  the  Appellate  Division,  a  substantial  wrong 
or  miscarriage  was  thereby  occasioned  at  the  trial.  If  the  Appellate 
Division   is   unanimous   against   the   prisoner,   there   is   no    further 
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appeal ;  but  if  the  court  is  divided  a  further  appeal  may  be  taken 
to  the  Supreme  Court  of  Canada  at  Ottawa.  This  is  a  very  rare 
proceeding. 

A  husband  or  wife  is  a  competent  witness  in  all  cases  for  an 
accused.  He  or  she  is  compellable  as  a  witness  for  the  prosecution 
in  oftences  against  morality,  seduction,  neglect  of  those  in  one's 
charge  and  many  others.  The.  accused  is  also  competent,  but  not 
compellable,  in  all  cases.  If  an  accused  does  not  testify  in  his  own 
behalf  no  comment  can  be  made  upon  the  fact  by  the  prosecuting 
counsel  or  the  judge.  If  this  should  be  done,  even  by  inadvertence,  a 
new  trial  would  result. 

No  more  than  five  experts  are  allowed  on  each  side.  Very  few 
murder  trials  consume  more  than  two  days  even  when  medical 
experts  are  called. 

Mention  has  been  made  of  the  Crown  Counsel ;  following  an  old 
practice  there  is  an  appointment  of  counsel  to  represent  the  people 
in  the  criminal  causes  triable  only  in  the  High  Court  Assizes.  A 
special  appointment  is  made  by  the  Attorney  General  for  the  Prov- 
ince for  each  Assize.  The  practice  is  to  rotate  these  appointments 
among  the  prominent  counsel  of  the  ascendant  political  party,  but  the 
Crown  Counsel  practically  always  serves  in  another  county  than 
the  one  he  is  resident  in.  He  receives  $6  for  drawing  each  indict- 
ment and  $20  or  more  for  each  trial.  The  allow^ance  is  such  as  to 
make  the  work  worth  an  average  of  $50  a  day. 

But  there  is  a  regular  prosecuting  official  for  each  county  who 
takes  care  of  all  the  work  not  specifically  allotted  to  the  Crown 
Counsel,  and  this  official  is  known  as  the  County  Crown  .A.ttorney. 
He  is  appointed  for  life  by  the  Provincial  Government  and  is  made 
responsible  for  conducting  examinations  and  prosecuting  offenders 
in  the  General  Sessions  and  inferior  courts  generally.  Fie  is  per- 
mitted to  engage  in  private  practice  but  in  the  more  populous  coun- 
ties his  time  is  fully  occupied  with  his  official  duties.  He  is  not 
counsel  to  local  officers  on  civil  matters. 

While  the  General  Sessions  Court  is  set  for  the  same  time  as 
the  terms  of  the  County  Court,  so  as  to  utilize  the  same  jury  for 
civil  and  criminal  work,  and  has  the  same  judge,  it  has  a  distinct 
set  of  officers.  Its  registrar  is  known  as  the  "Clerk  of  the  Peace." 
But  lest  this  appear  to  be  a  needless  multiplication  of  offices  it  should 
be  noted  that  the  County  Crown  Attorney  and  the  Clerk  of  the 
Peace  are  in  most  counties  one  person. 

The  big  feature  of  this  machinery  of  criminal  justice  is  the 
elimination  of  juries  in  many  cases,  brought  about  by  the  advantage 
to  the  accused  of  a  speedy  determination  before  the  magistrate  or 
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County  Court  Judge.  The  seeming  indirectness  of  the  machiner}'  is 
thus  seen  to  have  full  justification,  for  a  \ery  great  saving  is 
effected.  The  weak  end  of  any  system  of  courts  is  that  projected 
into  the  rural  community.  In  C)ntario  this  is  avoided  to  a  remark- 
able degree  by  limiting  the  powers  of  the  justice  of  the  peace,  as 
well  as  by  making  his  tenure  depend  upon  other  than  local  influences. 
Just  as  far  as  is  economically  possible,  the  professional  magistrate 
is  utilized.  By  setting  the  jur\^  Assize  to  alternate  with  the  General 
Sessions  a  means  is  afforded  for  tr>'ing  more  speedily  accused 
persons  who  are  unable  to  give  bail.  Ordinarily  when  the  accused 
is  not  in  jail  his  case  is  allowed  to  wait  the  General  Sessions.  (The 
frequent  use  of  the  words  "unusually"  and  "commonly"  and  "or- 
dinarily "  illustrates  the  facility  afforded  for  stepping  over  the  rules 
intended  to  suit  the  general  run  of  litigation  in  the  interest  of 
economy  or  justice  in  the  exceptional  case). 

The  duplication  of  prosecuting  officials  is  due  to  the  ancient  prac- 
tice of  the  Attorney  General  or  Solicitor  General  going  out  to  repre- 
sent the  Province  in  the  most  important  prosecutions.  In  time  the 
work  became  greater  than  they  could  do,  and  the  practice  of  appoint- 
ing a  substitute  from  the  bar  originated.  The  excuse  for  the  retention 
of  the  system  is  that  the  County  Crown  Attorney  has  his  hands  full 
without  undertaking  to  prosecute  at  the  Assizes.  There  is  a  real 
advantage  in  having  a  non-resident  to  represent  the  people  in  the 
more  serious  matters. 

The  employment  regularly  for  all  the  less  important  prosecu- 
tions of  an  official  who  is  expertly  selected  and  not  dependent 
locally  for  his  position  is  a  tremendous  step  in  advance  of  the  usual 
American  prosecuting  attorney.  The  adoption  by  us  of  this  one 
detail  would  do  more  than  any  other  one  thing  to  make  our  enforce- 
ment of  criminal  law  effective.  With  us  the  office  is  a  mere  stepping- 
stone  to  practice  for  the  young  lawyer.  It  is  seldom  taken  seriously. 
The  tenure  is  so  brief  that  there  is  no  incentive  to  make  a  study  of 
criminology,  either  as  a  science  or  to  acquire  full  knowledge  of  its 
local  characteristics.  The  weakness  of  our  prosecuting  officers 
more  than  anything  else  results  with  us  in  law  enforcement  by  local 
option.  We  cannot  put  criminal  statutes  to  any  real  test  as  long 
as  the  responsible  prosecuting  officer,  often  given  absolute  power  to 
nolle  pros.,  is  subject  to  be  disciplined  on  election  day  by  any  con- 
siderable element  of  the  local  electorate. 
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ONTARIO  COURTS  AND  PROCEDURE." 

II. 

Tke  Bar. 

cannot  cover  this  part  of  the  subject  better  than  by  quoting  lit- 
erally :* 

"There  are  two  classes  of  practitioners,  barristers  and  solicitors. 
A  lawyer  must  belong  to  one ;  most  belong  to  both.  The  barrister 
alone  can  conduct  a  case  at  trial ;  the  solicitor  alone  files  pleadings. 

"Those  in  the  practice  of  the  law  in  Upper  Canada  in  1797 
formed  a  corporation,  The  Law  Society  of  Upper  Canada,  which 
body  was  reincorporated  in  1822  and  still  exists.  In  1794  the 
Governor  was  empowered  by  the  legislature  to  grant  licenses  to 
practice  law  as  attorneys ;  this  was  owing  to  the  great  dearth  in  the 
Province  at  that  time  of  persons  acquainted  with  the  law  of  England. 
The  power  was  not  abused,  only  a  half  dozen  or  so  were  thus  ap- 
pointed ;  and  the  Law  Society  has  been  responsible  for  practically 
all  the  practitioners  of  law  since  Upper  Canada  began  her  legal 
career,  and  in  all  for  more  than  a  century. 

"Ever>'  five  years  all  the  barristers  in  the  Province  vote  by  ballot 
for  thirty  Benchers,  who  with  certain  ex-officio  members  form  the 
governing  body,  or  Bench.  Collectively,  the  Benchers  form  Con- 
vocation ;  they  fix  the  standard  of  education,  conduct  examinations 
and  call  to  the  Bar.  It  is  necessar\'  for  the  candidate  for  call  to 
have  been  an  admitted  student  of  law  for  five  years  or  for  three 
years  if  he  has  a  degree  of  B.  A.  or  LL.B.  in  some  recognized  uni- 
versity. After  being  called  by  Convocation  the  young  barrister  is 
presented  by  a  Bencher  to  the  Court ;  he  is  then  sworn,  and  there- 
after he  has  the  right  of  audience.  The  Court  does  not  call  to  the 
Bar,  and  has  nothing  to  do  with  the  curriculum  or  examinations. 
Nor  can  the  Court  hear  anyone  not  "called"  by  the  Law  Society  of 
L'pper  Canada  except  a  party  in  his  own  case.  Non-professional 
agents  are  allowed  in  the  Division  Courts  but  not  in  the  higher 
courts. 

"Convocation  has  established  and  maintains  the  Law  School  at 
Osgoode  Hall,  at  which  every  student  must  attend ;  it  appoints  the 
principal,  the  lecturers  and  examiners.  Convocation  also  fixes  the 
education  of  solicitors ;  and  upon  examining  them  grants  a  certifi- 

■  The  first  part  of  this  paper  appeared  in  the  March  number  of  the  Review. 
*  The  Courts  of  Ontario ;   by  the  Hon.   Wi'liam   Renwick   Riddell,  Justice  of  the   Su- 
preme Court  of  Ontario;  62  Univ.  of  Penn.  Law  Review,   17  (Nov.,   1913). 
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cate  of  fitness.  The  same  requirements  as  to  time  of  service  as  an 
articled  clerk  are  imposed  as  in  a  case  of  a  barrister.  Upon  the  cer- 
tificate of  fitness  being  presented  to  a  judge  of  the  High  Court,  he 
grants  a  fiat  for  admission  of  the  candidate  as  solicitor,  and  the 
oath  is  administered  before  the  judge.  Thereafter  the  new  so- 
licitor may  practice  in  all  the  courts  as  solicitor. 

"Every  barrister  and  solicitor  pays  an  annual  fee  to  the  Law 
vSociety  and  is  subject  to  discipline  of  the  society  at  all  times.  Any 
member  may  be  removed  or  disbarred  for  cause. 

"There  does  not  seem  to  be  any  advantage  in  retaining  the  dis- 
tinction between  barrister  and  solicitor,  but  as  it  does  no  harm, 
and  as  we  Canadians  are  an  essentially  practical  people  making  no 
pretense  of  and  caring  nothing  for  logical  consistency,  we  do  not 
change  simply  for  the  sake  of  change.  If  any  practical  disadvantage 
were  felt  from  the  distinction  it  would  not  last  six  months. 

"In  the  profession  of  barrister  there  is  also  a  division  into  King's 
Counsel  and  members  of  the  Outer  Bar.  King's  Counsel  are  ap- 
pointed by  the  administration  for  the  time  being  of  the  Province. 
They  have  the  privilege  of  wearing  a  silk  gown  and  a  peculiar  form 
of  coat  and  waistcoat.  All  other  barristers  are  "Stuflf-gownsmen" 
and  wear  a  stuff  gown.  King's  Counsel  sit  in  the  front  row  in  ap- 
pellate and  weekly  courts  and  have  occasionally  the  right  of  pre- 
audience. This  is  of  small  value  and  the  distinction  of  being  a 
King's  Counsel  is  not  much  of  an  advantage.  It  is  a  relic  of  English 
practice  and  of  no  practical  use  but  it  does  no  harm  and  is  there- 
fore not  abolished." 

The  principal  point  I  wish  to  make  is  that  the  bar  of  Ontario 
is  far  nearer  to  the  bar  of  the  typical  state  than  to  the  bar  of  Eng- 
land. The  word  "barrister"  is  not  used  nearly  as  commonly  as 
"lawyer."  The  practice  of  retaining  special  counsel  for  trial  is  no 
more  common  in  Ontario  than  in  the  States.  The  only  difference  is 
the  insignificant  one  of  ceremony,  for  the  barrister  who  engages 
special  trial  counsel  temporarily  lays  aside  his  gown  and  foregoes 
his  right  to  address  the  court  directly.  But  in  the  very  next  cause 
on  trial  he  may  resume  his  gown  and  with  it  full  privileges. 

A  sermon  could  be  hung  on  the  coveted  letters  "K.  C."  It 
seems  eminently  practical  that  the  really  distinguished  members  of 
the  bar  should  be  openly  recognized  as  such.  The  King's  Counsel 
do  not  constitute  an  order.  They  belong  to  the  Law  Society  of 
LTpper  Canada  on  precisely  the  same  footing  as  other  lawyers.  They 
are  not  restricted  in  their  field  as  in  England. 

There  was  reason  why  our  forefathers  should  have  swept  away 
all  traces  of  hereditary  privileges  but  their  zeal  became  fanaticism 
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when  they  deprived  us  of  the  opportunity  for  recognition  of  social 
and  official  worth.  We  have  lost  one  of  the  strongest  incen- 
tives for  public  service.  And  while  we  have  imagined  that  we  were 
stifling  all  privilege  and  all  class  distinctions,  there  has  grown  up 
among  us  that  worst  and  most  blatant  of  orders,  the  class  that  de- 
rives its  sanction  from  wealth. 

*  That  the  need  for  distinction  is  real  is  evidenced  by  our  free 
adoption  and  corruption  of  such  titles  as  "professor,"  "colonel," 
and  "honorable." 

The  eminent  authority  whom  I  have  quoted  omitted  reference  to 
the  existence  of  the  Bar  Association  of  Ontario.  The  Law  Society  is 
a  corporate  body  and  is  all  inclusive.  To  be  sure  a  "solicitor"  as 
such  is  not  included,  but  the  free  functioning  of  barristers  has  pre- 
vented the  development  of  a  class  of  solicitors  to  correspond  with  the 
solicitors  of  England.  Chief  among  these  factors  of  freedom  are 
the  rights  of  the  Ontario  barristers  to  form  partnerships  and  to 
accept  annual  retainers.  (Throughout  Canada  the  compounding  of 
retainers  for  an  annual  salary  and  the  acceptance  of  a  single  client, 
whether  a  private  or  municipal  corporation,  is  looked  upon  with 
disfavor  as  a  step  toward  commercializing  the  profession.^) 

The  Law  Society  is  eminently  the  working  organization  of  the 
bar.  But  there  is  a  need  in  the  bar  for  the  expresion  of  opinion  indi- 
vidually on  public  matters  and  for  social  intercourse.  In  Ontario 
this  is  properly  recognized  as  quite  different  from  the  need  for  legal 
education  and  professional  discipline.  So  the  Bar  Association  with 
its  exclusive  and  voluntary  membership  came  into  being.  The  fact 
that  the  Bar  Association  is  identical  with  bodies  of  like  name  on 
our  side  of  the  line  supports  my  view  that  our  associations  are 
entirely  unsuited,  by  their  ver\'  nature,  for  establishing  or  enforcing 
standards  of  conduct,  in  short,  for  the  discipline  of  the  bar.  It 
seems  to  point  with  equal  force  to  the  conclusion  that  both  kinds 
of  organization  are  needed. 

While  admission  to  the  bar  is  almost  universally  through  the 
portals  which  the  Law  Society  guard,  it  is  of  course  possible  for 
Parliament  to  make  a  candidate  a  barrister  by  a  special  act.  The 
Law  Society  evidently  holds  that  it  has  no  power  whatsoever  to 
modify  its  requirements.  I  have  in  mind  a  mimeograph  letter 
issued  in  1913  by  an  unsuccessful  candidate  appealing  to  members  of 
the  bench  and  bar  for  their  influence  in  support  of  such  a  private 
bill.     The  letter  recites  the  fact  that  its  author  failed  to  pass  "the 

*  See  address  of  Robert  C  Smith.  K.  C.  of  Montreal,  in  191 3  Report  of  Pennsyl- 
vania Bar  Association,  p.  219. 
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matriculation  examination  in  an  Ontario  university,"  but  as  he  is 
over  fifty  years  of  age  and  the  examination  was  on  subjects  entirely 
outside  of  the  law,  he  felt  justified  in  asking  Parliament  to  pass  a 
special  act  to  permit  the  Law  Society  to  admit  him  on  passing  the 
"final."  The  letter  was  issued  in  advance  of  a  third  attempt  to  pre- 
vail on  Parliament,  a  campaign  extending  over  six  years.  There  was 
no  wish  to  escape  the  "final"  examination,  or  to  be  admitted  if  he 
could  not  pass  it. 

This  sort  of  thing  would  doubtless  appeal  to  many  American 
lawyers  as  nothing  short  of  tyrannous.  To  become  a  lawyer  in 
Ontario  one  must  actually  attend  school  and  the  course  of  instruc- 
tion and  examinations  are  just  as  stringent  as  the  bar  may  choose 
to  make  them.  It  is  impossible  to  be  admitted  to  practice  as  a 
matter  of  courtesy  and  then  learn  the  law  at  the  expense  of  clients. 

The  aspirant  to  legal  honors  must  indeed  make  sacrifices  in 
Ontario.  No  greater  of  course  than  are  made  by  students  for  medi- 
cal or  engineering  degrees  in  all  countries,  but  there  must  be  fair 
ability,  genuine  application,  and  the  expenditure  of  a  considerable 
sum  for  tuition.  But  when  admission  is  won  finally  there  is  com- 
pensation. The  candidate  finds  himself  in  a  profession  which  is 
looked  up  to.  He  is  free  from  the  demoralizing  competition  which 
dulls  the  conscience  of  the  young  practitioner  in  the  States.  He 
is  not  impelled  by  starvation  to  cruise  along  the  ragged  coast  of 
impropriety. 

It  is  estimated  that  in  the  United  States  only  fifteen  per  cent  of 
the  men  admitted  to  the  bar  come  from  the  law  schools.  We  have 
also  some  schools  which  are  notoriously  insufficient  and  in  all  but 
a  few  the  entrance  requirements  are  too  low.  The  universal  reply 
to  these  reflections  is  that  many  good  lawyers  result  from  our 
lack  of  system  ;  it  should  be  met  with  the  axiomatic  statement  that 
any  man  with  pluck  and  brains  enough  to  win  his  way  at  the  bar 
would  not  be  kept  out  by  such  requirements  as  those  imposed  in 
Ontario. 

In  a  few  states  where  examinations  for  admission  have  been 
made  adequate  the  applicants  almost  necessarily  are  forced  to  attend 
a  good  law  school.  We  are  arriving  in  a  few  states  at  much  the 
same  condition  attained  in  Ontario,  tut  by  an  indirect  and  painfully 
slow  process.  As  a  final  argument  against  innovation,  conservative 
lawyers  will  likely  assert  that  giving  the  power  of  admission  into  the 
custody  of  the  bar  itself  makes  it  a  monopoly,  but  it  will  be  hard  to 
get  the  public  to  shed  any  tears  over  a  monopoly  calculated  to  re- 
strict the  number  of  lawyers.  The  lack  of  restriction  and  dependence 
wholly  upon  the  natural  law  of  survival  of  the  fittest,  which  has 
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prevailed  in  the  United  States  and  nowhere  else  in  the  world,  in- 
jures alike  the  profession  and  the  public.  In  fact  their  interests  are 
identical.  It  is  impossible  to  improve  the  profession  without  con- 
ferring- benefit  upon  the  public. 

The  people  of  Ontario  have  the  power  to  upset  the  status  at  any 
time  they  wish  through  suitable  legislation  but  there  could  be  no 
proposal  less  popular  in  the  Province  than  one  looking  to  the  lower- 
ing of  the  requirements  for  admission  for  the  sake  of  adding  more 
lawyers.  In  this  they  are  doubtless  like  the  people  of  all  other  coun- 
tries who  are  not  to  be  converted  to  the  silly  doctrine  that  they 
need  more  lawyers  or  that  a  multitude  of  indifferent  lawyers  is  bet- 
ter than  a  fair  quota  of  educated  and  self-respecting  lawyers. 

Procedure. 

"We  have  got  rid  of  form,"  said  Mr.  Justice  Middleton  of 
the  Supreme  Court  of  Ontario  as  an  introduction  to  the  subject 
of  procedure.  It  was  Mr.  Justice  Middleton,  known  as  an  expert 
on  procedure  before  his  appointment  to  the  bench,  to  whom  was 
intrusted  recently  the  revision  of  the  rules  of  court.  He  succeeded 
in  condensing  the  rules  to  about  one-half  of  the  space  they  f(5rmerly 
occupied.® 

"We  have  got  rid  of  form.  We  have  chased  the  old  hindrance  to 
common  sense  out  of  the  Province.  No  longer  can  a  person  suffer  in 
the  courts  of  Ontario  because  of  a  matter  of  mere  form.  We  are 
absolutely  free  now  to  administer  justice  according  to  the  substantial 
rights  of  the  parties,  unrestricted  as  to  formalities.  Form  is  no 
more  with  us !"' 

"Except  we  can  still  invoke  it  if  necessary  to  avoid  an  injustice," 
broke  in  Mr.  Justice  Riddell. 

The  principles  underlying  Ontario  procedure  are  those  which 
have  operated  successfully  in  England  and  Wales  for  forty  years. 
Inasmuch  as  the  same  statement  applies  to  all  parts  of  the  Empire 
there  is  reason  for  the  belief  that  these  principles  are  the  bed-rock  of 
judicial  administration. 

The  essential  difference  between  procedure  in  the  States,  whether 
under  code  or  common  law.  and  procedure  in  Ontario  is  here:  in 
the  States  we  provide  for  the  litigants  a  cockpit  in  which  they  shall 
conduct  their  fight ;  the  rules  are  liberal ;  they  can  bite,  scratch,  kick, 
and  hit  below  the  belt :  the  original  controversy  suffices  to  gain  ad- 
mission, and  after  that  fresh  grounds  for  controversy  arise  at  every 
stage  of  the  proceedings. 

*  The  new  rules  took  effect  in  September,  1913.     See  Canada  Law  Journal,  June,  1913. 
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In  Ontario  the  issuance  of  process  means  that  a  powerful  piece 
of  machinery  has  gripped  the  dispute  and  the  parties  and  will  not 
release  them  until  it  has  adjudicated  their  rights.  A  responsibility  is 
assumed  by  the  entire  judicial  department  of  the  Province  when 
original  process  issues.  There  is  such  a  solidarity  to  this  branch  of 
government  that  it  can  act  with  entire  singleness  of  purpose  and 
so  discharge  its  clear  responsibility  thus  definitely  assumed. 

The  litigant  who  applies  for  relief  must  first  assume  a  responsi- 
bility and  this  he  does  by  fihng  his  statement  of  claim.  The  de- 
fendant then  must  make  an  affirmative  showing  that  a  justiciable 
controversy  exists  or  submit  forthwith  to  judgment.  A  condition  of 
mutual  responsibility  between  the  court  and  each  litigant  is  thus 
established.  All  that  is  needed  then  is  sufficient  freedom  on  the  part 
of  the  court  and  the  natural  self-respect  which  flow^s  from  the  exer- 
cise of  high  authority  to  warrant  efficient  management  of  the  situa- 
tion. 

In  a  general  way  this  freedom  and  power  comes  from  the  right 
of  the  court  to  make  its  own  rules,  which  implies  the  disposition  to 
treat  them  as  rules  and  not  as  substantive  law.  The  rules  them- 
selves confer  the  utmost  freedom  for  amendment  and  for  bringing 
in  other  parties  or  other  phases  of  the  controversy  than  that  first 
presented,  in  order  that  complete  justice  may  be  done  in  a  single 
proceeding. 

It  will  be  seen  at  a  glance  how  far  from  the  common  law  theory 
of  procedure  England  and  Canada  have  gone.  That  narrowing  of 
the  issue  by  a  mechanical  process  which  still  elicits  the  admiration 
of  the  common  law  practitioner  in  the  States  often  precludes  the 
doing  of  real  justice. 

One  of  the  significant  developments  of  the  new  principles  lies 
in  the  settling  of  all  incidental  and  procedural  questions  in  advance 
of  trial.  Under  the  system  which  prevails  with  us  the  litigant  is  en- 
couraged to  take  advantage  of  any  departure  from  ideal  form,  to 
tuck  a  card  up  his  sleeve  as  it  were,  and  hold  it  there  until  the  game 
has  progressed  so  far  that  there  can  be  no  correction  without  be- 
ginning anew. 

Not  only  is  the  subject  matter  enlarged  at  any  stage  in  order  to 
do  substantial  justice  to  all  concerned,  but  the  court,  by  virtue  of 
the  merger  of  law  and  equity,  possesses  all  power  with  respect  to  the 
remedy  to  be  chosen.  Conflict  is  avoided  by  giving  the  equitable 
rule  precedence. 

In  the  narrow  field  of  pleadings  there  is  also  a  complete  divorce 
from  common  law  philosophy.  The  old  rule  that  the  pleadings  must 
sustain  the  judgment  needs  only  to  be  understood  historically  to  be 
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upset  by  any  modern  rational  scheme.  It  had  its  origin  when  the 
record  was  a  small  strip  of  parchment.  Obviously  the  pleadings 
noted  thereon  must  sustain  the  judgment  as  a  necessary  check 
against  venality.  But  the  modern  record  of  testimony  makes  the 
old  rule  unnecessary.  The  true  philosophy  now  must  be  that  the 
judgment  rests  upon  the  entire  record. 

The  theory  which  supplants  the  ancient  rule  with  respect  to  plead- 
ings is  that  they  exist,  not  as  a  foundation  for  the  judgment,  but  to 
give  notice  to  the  court  and  to  the  adversar}-.  In  Ontario  the  ques- 
tion with  regard  to  pleadings  is  limited  practically  to  the  sufficiency 
of  notice. 

This  brings  pleadings  to  a  businesslike  basis.  Usually  proceed- 
ings are  begini  by  writ  of  summons  indorsed  with  a  short  state- 
ment of  the  cause  of  action ;  and  this  is  the  case  whether  the  action  be 
in  contract  or  in  tort,  legal,  or  equitable,  for  goods  supplied,  or  on 
mortgage  of  for  slander. 

In  certain  cases  the  cause  of  action  is  such  as  to  permit  of  a 
"special  indorsement,"  as  a  debt  or  liquidated  demand  in  money 
arising  out  of  a  contract.  Upon  appearance  entered,  if  indorsement 
is  special,  the  plaintiff  may  file  an  affidavit  verifying  the  cause  of 
action  and  saying  that  in  his  belief  there  is  no  defense,  and  serve 
the  defendant  or  his  solicitor  with  a  notice  to  motion  for  judgment. 
Then  unless  the  court  is  satisfied  that  the  defendant  has  a  good  de- 
fense on  the  merits,  judgment  will  be  given.  This  procedure  is  sim- 
ilar to  special  indorsement  under  the  English  rules,  which  effects  a 
summary  disposal  of  matters  that  do  not  admit  of  successful  de- 
fense. 

Under  the  new  rules,  when  a  writ  is  specially  endorsed,  the  de- 
fendant must  with  his  appearance  file  an  affi.davit  that  he  has  a  good 
defense  on  the  merits,  showing  the  nature  of  his  defense,  and  the 
facts  and  circumstances  which  he  deems  entitles  him  to  defend. 
He  must  serve  forthwith  a  copy  of  this  affidavit  on  the  plaintiff 
and  the  appearance  is  not  received  without  the  affidavit.  The  plain- 
tiff may  treat  this  as  a  statement  of  defense — or  he  may  examine  the 
defendant  on  it,  and  if  it  be  disclosed  that  the  facts  do  not  consti- 
tute a  defense,  move  for  judgment.  In  some  rare  cases,  even  be- 
fore appearance,  the  plaintiff  may  obtain  leave  to  serve  notice  of  mo- 
tion for  judgment  and  if  he  shows  special  circumstances  may  obtain 
immediate  judgment. 

The  procedure  throughout  gives  the  impression  that  it  is  intended 
to  assist  creditors.  Much  of  our  contentious  procedure  is  nothing 
but  procedure  on  behalf  of  debtors.  As  long  as  the  majority  of 
citizens   were   debtors,   and   the   few   powerful  and  wealthy   were 
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creditors,  there  was  little  complaint.  But  now  conditions  are  re- 
versed ;  the  most  persistent  and  elusive  debtors  are  the  powerful 
and  wealthy  corporations ;  the  average  citizen  is  solvent  and  is  a 
creditor  and  investor.  He  finds  the  procedure  of  an  earlier  nation- 
al epoch  adapted  to  the  defeat  of  justice  by  delays  of  various  sorts. 
This  may  in  part  explain  the  general  dissatisfaction  with  the  ways 
of  courts. 

One  of  the  features  of  our  typical  procedure  is  a  presumption 
that  the  defendant  in  every  action  will  in  time  present  a  substantial 
defense,  which  is  nothing  less  than  an  invitation  to  debtors  to 
engage  counsel  and  go  into  court  to  "stave  off  judgment."  The 
felicitous  result  of  this  looseness  is  that  the  court,  which  monopo- 
lizes the  road  to  relief,  becomes  a  virtual  protector  of  the  male- 
factor. The  court  becomes  a  fence  to  which  the  debtor  flies  for 
protection  from  the  consequences  of  his  own  acts. 

The  pleadings,  consisting  essentially  of  the  statement  of  claim 
and  statement  of  defense,  set  forth  the  respective  claims  of  the 
parties  in  ordinary  language  with  a  statement  of  the  relief  claimed. 
There  is  no  opportunity  for  a  metaphysical  analysis  of  pleadings. 
If  they  are  sufficient  as  notice  they  are  good. 

The  expectation  is  that  the  parties  will  settle  pleadings,  pre- 
liminary motions  and  objections,  and  time  of  trial,  before  a  master, 
so  that  when  the  cause  is  called  in  court  there  will  be  no  incidental 
issues  to  cause  a  waste  of  time. 

One  of  the  very  important  matters  thus  effected  before  trial 
is  the  opportunity  afforded  for  examination  and  discovery.  After 
approval  of  the  pleadings  either  party  may  obtain  an  order  to  pro- 
duce. Then  either  party  may  he  examined  on  oath  before  a  master 
or  examiner  generally  upon  the  whole  cause.  This  examination  for 
discovery  is  resorted  to  in  nearly  every  contested  cause  and  results 
in  amicable  settlement  of  a  considerable  proportion. 

Causes  lacking  merit  are  weeded  out  and  no  time  in  open  court 
is  consumed.  If  the  defense  is  flimsy,  plaintiff  gets  judgment  forth- 
with at  a  minimum  of  expense  to  both  parties.  It  is  inevitable  that 
many  suits  would  never  have  been  brought  if  all  the  facts  were 
disclosed.     Mr.  Justice  Riddf.u,  says: 

"I  have  found  that  the  examination  for  discovery  leads  to  the 
settlement  of  at  least  one-third  and  perhaps  more  of  the  cases  that 
would  otherwise  be  tried,  and  I  have  found  it  exceedingly  valuable." 
We  have  also  many  settlements  before  trial  but  a  settlement 
effected  through  dread  of  expense  or  the  uncertainty  or  delay  of 
judicial  proceeding,  in  the  absence  of  precise  knowledge  of  the 
opponent's  strength,  rankles  in  the  breast.     A  settlement  effected 


—  33  — 

with  full  knowledge  of  the  adversary's  ability  to  educe  proof  is  an 
automatic  adjudication  calculated  to  establish  the  substantial  rights 
of  the  parties. 

But  in  our  practice  neither  side  can  afford  to  play  the  game  face 
up.  Too  often  the  principal  thing  is  to  catch  the  other  fellow 
napping.  Where  the  contentious  system  is  permitted  to  run  mad 
there  can  be  no  truce  while  the  parties  parley,  for  neither  side  can 
afford  to  take  the  first  step. 

Coming  now  to  trial  it  should  be  noted  that  the  sane  use  made 
of  the  jury  in  Ontario  constitutes  the  most  striking  difference.  The 
presumption  is  in  favor  of  the  individual  juror's  qualification.  Jurors 
are  never  catechized  and  a  challenge  for  cause  is  a  very  rare  thing. 
Even  in  murder  trials  it  takes  but  a  few  minutes  to  make  up  a 

The  court  has  the  right  to  refuse  a  jury  in  any  civil  cause  except 
in  actions  for  libel,  slander,  criminal  conversation,  seduction,  mal- 
icious arrest,  malicious  prosecution  and  false  improsonment,  in 
which  actions  a  jur\'  will  be  employed  unless  the  parties  waive  such 
trial.  In  causes  arising  from  contract,  juries  are  seldom  called.  The 
court  of  course  reserves  the  right  to  call  a  jury  at  will  and  may  do  so 
even  in  a  cause  of  an  equitable  nature  if  there  be  serious  divergence 
as  to  fact  and  the  cause  may  turn  upon  the  credibility  of  witnesses. 

The  judge  also  has  the  right  to  discharge  a  jury  at  any  stage  if  it 
be  a  cause  ex  contractu,  or  to  disregard  any  verdict.  Pettifogging 
tactics  are  squelched  ver}'  easily. 

Ten  jurors  may  render  a  verdict.  In  most  trials  the  jurj-^  is 
asked  to  give  answers  to  questions  of  fact  submitted  to  them  in 
writing,  and  in  such  cases  the  jury  have  no  right  to  give  a  general 
verdict.  The  judge  enters  the  appropriate  judgment  upon  the 
answers  of  the  jury.  If  he  considers  that  any  answer  has  no 
evidence  to  support  it,  he  disregards  such  answer;  but  he  cannot 
order  a  new  trial. 

The  number  of  causes  tried  by  a  jur}^  is  not  large  and  it  is  stead- 
ily diminishing.  Ontario  has  furnished  for  most  trials  a  medium 
better  in  every  way  than  the  jury  so  that  litigants  voluntarily  re- 
linquish the  outgrown  method.  In  Quebec  and  in  France,  where 
there  has  long  been  opportunity  for  trial  of  civil  actions  by  jury, 
the  people  prefer  the  judge  because  they  distrust  the  common  mind. 
Is  it  not  a  fair  inference  that  our  regard  for  jun.^  trial  evidences 
distrust  of  the  judge,  and  that  to  wean  our  people  from  this  species 
of  trial  by  lottery,  we  must  give  them  judges  invested  with  such 
power  that  they  can  compete  with  jurors  for  the  litigant's  trust  and 
confidence  ? 
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So  in  Ontario  the  jury  has  become  what  it  was  originally — an 
assistant  to  the  judge.  Seen  in  that  light  it  is  a  sane  and  practical 
adjunct  to  the  court  and  even  for  civil  matters  will  probably  never 
fall  wholly  into  disuse. 

The  feature  of  Ontario  trials  which  most  surprises  the  visitor 
from  the  States  is  the  informality  in  examining  witnesses.  It  is 
quite  common  for  witnesses  to  be  held  incommunicado  and  this 
makes  it  easy  to  unmask  the  liar.  We  should  resort  to  this  simple 
method  far  oftener  than  we  do.  A  free  use  is  made  of  leading 
questions  until  the  nub  of  the  story  is  reached  and  then  the  witness 
is  encouraged  to  tell  the  affair  in  his  own  manner.  A  great  deal  of 
irritating  and  useless  cross-examination  is  obviated  by  construing 
the  testimony,  in  the  absence  of  special  grounds  for  suspicion,  as 
the  statement  of  a  truthful  and  rational  person.  I  will  again  quote 
Mr.  Justice  Riddeu,  :^ 

"We  do  not  have  much  bother  about  admission  or  rejection  of 
evidence  in  our  courts ;  unless  we  can  see  that  the  exclusion  of  evi- 
dence or  the  admission  of  evidence  has  led  to  some  injustice,  then  we 
pass  it  by..  Matters  of  law  as  a  rule  are  the  determining  factors  in 
the  appellate  court ;  although  there  are  occasionally  cases  in  which 
appeals  succeed  upon  the  ground  of  the  non-admission  of  evidence 
or  the  admission  of  evidence  which  ought  not  to  have  been  adm.itted. 
If  a  case  is  tried  before  a  judge,  and  he  has  improperly  admitted 
evidence — and  I  may  say  that  is  the  rarest  of  all  contingencies,  be- 
cause as  a  rule  we  admit  the  evidence  subject  to  objection  and  then 
we  never  allow  it  to  influence  our  minds,  of  course — if  a  judge  has 
refused  the  evidence  improperly,  the  Divisional  Court  does  not  as 
a  rule  send  the  case  back  for  a  new  trial,  but  the  court  often  says. 
'We  will  sit  on  such  a  day :  you  can  bring  the  evidence  you  desired 
the  judge  to  hear  and  we  will  hear  it  here.'  We  hear  the  evidence 
and  determine  the  case  then  and  there,  without  sending  it  back  with 
all  the  risk,  expense,  inconvenience,  annoyance,  and  trouble  of  a  new 
trial.  If  there  is  a  row  about  the  pleadings  we  say:  'Very  well,  we 
will  amend  the  pleadings.'  If  a  lawyer  says :  'If  that  amendment  had 
been  made  in  the  court  below,  we  should  have  had  other  evidence,' 
v,e  may  say:  'Very  well,  what  day  will  suit  you?  We  shall  bear 
your  witnesses.'One  of  our  substantial  rules,  and  one  of  the  rules 
more  beneficial  than  perhaps  fifty  of  the  other  rules  is  this,  all 
amendments  are  to  be  made  which  are  necessary  in  order  that  judg- 
ment shall  be  given  according  to  the  very  right  and  justice  of  the 
case.    No  case  in  Ontario  fails  from  the  defect  of  form — that  is  one 
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of  our  rules.  Again,  no  disregard  of  forms  laid  down,  or  disregard 
of  the  time  imder  which  proceedings  should  be  taken,  no  disregard 
of  terminology,  according  to  our  practice,  bars  a  man  who  has  a 
right,  of  his  right." 

I  saw  a  trial  in  the  Toronto  Assize  which  will  illustrate  the  in- 
formal and  flexible  procedure  and  especially  the  opportunity  for 
adding  new  parties  in  order  to  embrace  the  entire  controversy.  The 
plaintiff,  Mary  Smith,  sued  a  certain  broker.  She  had  bought  min- 
ing shares  over  a  period  of  five  years  and  on  final  accounting  be- 
lieved that  she  had  been  defrauded.  Following  the  usual  custom  the 
broker  had  held  the  certificates  in  his  vault  and  plaintiff  had  never 
had  them  in  actual  possession  or  even  seen  them.  At  the  start  it 
was  explained  that  plaintiff's  sister.  Kate  Smith,  had  also  dabbled 
in  stocks,  had  also  employed  the  same  broker,  and  had  begun  suit 
in  her  own  behalf  in  the  County  Court  of  the  same  county.  Counsel 
for  defendant  said  that  the  controversy  had  arisen  from  a  con- 
fusion of  the  two  accounts,  that  his  client  had  bought  all  the  shares 
ordered  by  either  or  both  of  the  customers,  but  could  not  say  whether 
certain  orders  had  been  joint  or  individual,  or  whether  he  had  de- 
livered to  each  plaintiff  the  shares  which  each  had  intended  to  buy 
individually. 

"I  will  move  the  case  of  Kate  Smith  from  the  County  Court  to 
this  court,"  said  his  lordship.  "During  the  lunch  hour  you  will  get 
the  record  of  the  case  of  Kate  Smith  and  have  it  here  at  two  o'clock. 
I  will  also  join  Kate  Smith  as  a  party  to  this  action — with  consent. 
Is  it  so  understood?" 

At  two  o'clock  the  court  was  prepared  to  ascertain  the  rights  of 
all  three.  "It  is  understood  now  that  Kate  is  a  party  to  this  action, 
and  I  have  taken  jurisdiction  of  the  suit  which  she  started  in  County 
Court.  Proceed.''  With  this  foundation  it  was  disclosed  in  less 
than  an  hour  that  a  misunderstanding  had  arisen  because  one  sister 
had  at  times  acted  for  the  other  in  buying  shares.  The  broker  had 
supposed  these  purchases  to  have  been  made  jointly.  The  accounts 
had  become  so  confused  that  it  would  have  been  impossible  to  ascer- 
tain the  rights  of  the  parties  in  two  separate  actions.  The  judgment 
was  that  Kate  should  transfer  certain  shares  to  Mar}-.  No  costs  were 
allowed  the  broker,  because,  as  the  learned  justice  said,  he  should 
refuse  to  deal  with  women,  or  take  the  natural  consequences. 

With  the  lack  of  unification  which  is  almost  universal  in  the 
States  it  would  be  impossible  to  adjudicate  a  cause  of  this  sort  con- 
sisting virtually  of  two  actions  each  in  a  different  court. 

A  visitor  will  also  be  startled  by  directness  of  methods  in  the 
Appellate  Divisions.     1  was  once  listening  to  argument  on  appeal. 
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Til  the  afternoon,  approaching  time  for  the  court  to  rise,  it  was 
found  that  the  record  did  not  disclose  a  certain  fact  which  had  be- 
come essential.  Under  our  system  nothing  could  have  been  done  but 
remand  case  for  retrial.  The  chief  justice  turned  to  one  of  the  bar- 
risters and  asked  if  he  could  ascertain  the  point  in  question. 

"I  can  tell  by  asking  my  partner,"  he  replied.  The  partner  was 
at  some  distance  in  another  city. 

''Wire  your  partner  at  once,"  the  chief  justice  directed,  "and 
when  the  court  sits  tomorrow  morning  be  prepared  to  give  us  the 
information."  And  on  the  following  morning  I  attended  court 
again,  expecting  to  hear  the  opposing  barrister  emit  a  lusty  roar. 
But  instead  two  telegrams  were  handed  to  the  judges,  the  decision 
was  announced  in  acordance  therewith,  and  there  was  not  a  single 
word  of  objection. 

Ontario  judges  are  inclined  to  attribute  a  great  deal  of  their 
economy  of  energy  to  the  rules  governing  amendment  which  read 
as  follows: 

"The  Court  or  a  Judge  may  at  any  time  amend  any  defect 
or  error  in  any  proceedings ;  and  all  such  amendments  may  be 
made  as  are  necessary  for  the  advancement  of  justice,  de- 
termining the  real  matter  in  dispute  and  best  calculated  to 
secure  the  giving  of  judgment  according  to  the  very  right 
and  justice  of  the  case. 

"The  Court  or  a  Judge  may  enlarge  or  abridge  the  time 
appointed  by  these  rules  or  any  rules  relating  to  time  or 
fixed  by  any  order  for  doing  any  act  or  taking  any  proceed- 
ing, upon  such  terms  as  may  seem  just;  and  an  enlargement 
may  be  ordered  although  the  application  is  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed." 

Commenting  on  this  point,  Mr.  Justice  Riddkll  said  :* 
"The  other  theory  is  that  Courts  are  instituted  to  do  justice  be- 
tween man  and  man,  to  see  that  every  one  gets  his  rights  irrespective 
of  the  way  in  which  his  lawyer  asks  for  them.  Accordingly,  the 
present  practice  Mdiich  we  try  to  follow — and  our  rules  are  laid  down 
specifically  in  that  view — is  to  get  out  what  the  facts  are,  and  if* 
the  pleadings  do  not  enable  the  parties  to  prove  or  rely  upon  these 
facts,  amend  the  pleadings.  If  one  party  is  inconvenienced  or  put  to 
disadvantage,  make  him  who  has  made  the  mistake  pay  the  costs. 
Amend  your  pleadings,  get  out  all  the  facts  that  bear  on  the  issue 
and  determine  the  matter  according  to  the  very  right  and  merits  of 
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the  case.  It  is  the  client,  after  all,  who  has  to  pay  the  shot,  and 
it  is  the  client  that  should  be  considered,  what  harm  if  the  record 
does  get  a  jolt  now  and  then." 

There  is  reasonable  expedition  in  the  courts  of  Ontario.  No 
such  pressure  exists  as  in  the  English  courts,  where  every  minute 
must  see  progress.  Generally  speaking  there  is  no  reason  why  the 
litigant  in  an  important  matter  cannot  have  his  cause  tried  within 
six  months  from  issuing  of  the  writ,  and  usually  in  much  less  time. 
And  his  appeal  can  be  disposed  of  within  two  months  of  the  trial, 
unless  the  vacation  intervenes.  But  so  close  do  the  Appellate  Di- 
visions keep  to  the  trial  branches  that  when  vacation  begins  there 
are  only  a  few  appeals  left  on  the  docket. 

It  is  this  absence  of  glutting  in  the  reviewing  branches  and  the 
few  instances  of  remanding  for  retrial  that  make  the  progress  of 
litigation  keep  pace  with  wishes  of  suitors.  Under  such  circum- 
stances the  prolonging  of  causes  to  suit  the  convenience  of  counsel, 
which  subjects  our  courts  often  to  unfair  censure,  cannot  occur,  be- 
cause the  Ontario  barrister  cannot  shift  the  blame  from  his  should- 
ers. The  people  know  that  the  courts  stand  ready  to  perform  the 
public  service  for  which  they  exist.  If  there  is  vexatious  delay  they 
know  whom  to  blame. 

As  for  economy  of  time  in  the  court-room,  a  matter  wdiich  is 
of  far  greater  concern  to  the  public  because  of  expense  than  to  the 
individual  litigants,  there  is  a  wholesome  status  arising  largely  from 
the  fact  that  the  jury  is  only  an  adjunct  of  the  court,  not  a  fetish 
to  which  the  judge  is  tied,  as  with  us.  And  as  to  this  matter  much 
depends  on  the  temperament  of  the  judge.  It  is  the  custom  of  some 
judges  to  encourage  the  dismissal  of  witnesses  brought  to  substan- 
tiate allegations  which  should  be  admitted,  to  shorten  cross-exam- 
ination, to  pare  the  case  down  to  its  essential  facts  and  to  discuss 
the  precedents  informally  with  counsel,  so  that  there  is  very  little 
room  left  for  orator)-.  This  is  similar  to  the  practice  in  London,  and 
while  it  may  permit  of  getting  through  three  or  four  trials  in  a  day, 
there  is  no  lack  of  courtesy  to  counsel  and  no  impression  that  the 
trial  lacks  thoroughness. 

On  the  other  hand  another  Ontario  judge  may  refrain  from  ex- 
erting pressure  on  counsel  so  that  trial  progresses  in  the  easy  and 
comfortable  manner  of  a  hearing  in  chancery  on  our  side,  though 
with  fewer  exceptions  raised.  They  have  the  practice  of  usually  re- 
trying a  cause  after  a  disagreement  at  the  same  term.  This  not 
only  works  to  the  advantage  of  the  sincere  litigant  but  also  pre- 
vents the  shading  of  testimony  and  loss  of  witnesses  which  may  re- 
sult from  postponement  to  a  later  term. 
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The  personality  of  the  judge  is  a  factor  in  trials  which  appears 
to  lead  to  confusion  of  thought  among  observers.  While  law  and 
its  administration  is  not  a  science,  there  is  such  a  thing  as  judicial 
art.  Some  judges  and  some  lawyers  make  an  art  of  their  exacting 
work.  They  accomplish  a  great  deal  more  with  the  same  expenditure 
of  energy.  Seeing  this,  reformers  exhort  the  struggling  judges 
of  the  common  garden  varieties  to  do  likewise.  Then,  when  the 
advice  goes  unheeded,  there  is  a  clamor  for  legislation  intended  to 
make  all  judges  on  a  par  with  those  specially  endowed  by  nature. 

The  courts  of  Ontario  are  not  charged  with  the  keeping  of  sta- 
tistics. On  the  other  hand  they  are  far  from  being  in  the  disorgan- 
ized condition  with  respect  to  data  which  marks  our  courts.  The 
work  is  in  the  hands  of  a  Provincial  official  known  as  the  Inspector 
of  Legal  Offices.  An  annual  report  is  made  showing  the  number 
of  actions  of  every  sort  in  every  part  of  the  province  with  especial 
regard  to  the  financial  side.  It  would  be  better  if  these  statistics 
were  collected  by  the  registrar  of  the  Supreme  Court  under  the  di- 
rection of  the  Minister  of  Justice.  Some  person  more  directly  con- 
nected with  the  department  would  doubtless  add  to  the  bare  figures 
deductions  which  would  be  of  extreme  value,  and  make  the  annual 
report  a  readable  document  instead  of  a  mere  collection  of  tables. 
No  criticism  of  the  Inspector  of  Legal  Offices  is  intended  because 
it  would  be  invidious  for  him  to  publish  more  than  the  bare  facts. 

In  General. 

The  writer  may  be  accused  of  being  wildly  enthusiastic  about 
Ontario  courts  and  procedure.  But  it  isn't  so.  I  do  not  think  that 
Ontario  courts  are  a  bit  better  than  they  ought  to  be.  There  is  still 
room  for  improvement,  and  it  seems  plausible  that  the  young  men 
reared  in  the  spirit  of  the  new  rules  will  continue  the  work  of 
adaptation  and  simplification  which  has  been  in  progress  already  for 
nearly  a  generation. 

They  have  in  Ontario  a  plain,  straightforward,  working  organ- 
ization with  no  dark  alleys  and  no  ornamental  frills.  Its  success 
lies  in  its  poise.  Progress  has  been  made  to  the  point  indicated  by 
present  needs.  So  thoroughly  representative  is  it  of  the  conscious, 
critical,  efficient  democracy  of  the  Province  that  it  is  bound  to  keep 
pace  with  all  future  demands.  There  can  never  be  a  serious  quarrel 
between  the  people  of  Ontario  and  their  courts,  for  they  are  one 
and  the  same  thing.  The  courts  are  the  people,  functioning  in  a 
particular  manner,  and  the  people  are  the  courts. 

It  is  not  necesary  to  go  to  Ontario  to  get  a  nretty  definite  idea 
of  its  judicial  system,  but  it  is  worth  while  if  only  to  get  a  per- 
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spective  upon  our  own  courts.  In  Ontario  one  hears  the  confused 
sounds  from  across  the  border  as  chaotic  notes.  It  is  not  that  the 
instruments  are  out  of  tune.  The  trouble  is  that  there  is  no  di- 
rector. The  great  orchestra  is  trying  to  render  several  airs  at  once. 
A  student  of  our  system  cannot  avoid  profound  sympathy  for 
our  judges  who  are  held  responsible,  though  without  having  power 
and  unity  to  acquit  themselves.  And  after  gaining  the  perspective 
afforded  by  pursuing  his  investigation  in  Ontario  the  student  will 
enlarge  his  sympathies  to  include  the  American  lawyer.  One  comes 
to  think  of  his  work  as  the  production  at  a  prodigious  expenditure 
of  cerebration  of  a  cobweb  which  is  so  nearly  perfect  as  to  pass  for 
genuine — but  only  a  cobweb. 

And  here  it  may  be  timely  to  consider  the  natural  attitude  of 
the  American  bar  toward  such  a  comparatively  simple  and  direct 
procedure  as  has  been  related.  The  first  and  the  overpowering  im- 
pression will  doubtless  be  that  any  trend  in  this  direction  necessarily 
implies  sacrifice  on  the  part  of  the  fawyer.  But  there  is  room  for  a 
.second  thought. 

In  the  first  place  the  lawyer  gets  considerably  less  than  half  of 
his  total  remuneration  from  the  trial  of  litigated  matters.  Only  a 
small  proportion  of  all  causes  ever  reach  trial.  Not  many  lawyers 
are  paid  on  a  per  diem  basis.  And  back  of  all  and  most  important 
is  the  eternal  verity  that  no  profession  in  the  long  nm  receives  pay 
on  any  basis  except  that  of  qu-antum  nveruit. 

Our  system  is  admirably  designed  to  make  work  for  the  lawyer. 
If  the  pay  was  in  proportion  to  the  time  and  nervous  energ}'  con- 
sumed, our  bar  would  be  the  best  paid  in  the  world.  But  it  is  not. 
We  have  exceptional  cases,  but  the  American  lawyer  on  the  whole 
is  a  poorly  paid  agent.  Is  there  any  connection  between  the  low 
financial  rating  of  the  average  lawyer  and  the  halting  and  uncertain 
service  which  our  system  permits  him  to  render? 

"The  people  of  Canada  are  satisfied  with  their  judges  and  their 
administration  of  the  law,  and  yet  they  have  absolutely  nothing  to  do 
with  their  selection  or  appointment.""  I  quote  from  a  recent  very 
able  comparison  of  Ontario  and  Pennsylvania  courts. 

Surely  the  scholarly  author  of  the  foregoing  would  not  wish 
to  abide  by  the  latter  proposition!  The  people  of  Canada  have 
everything  to  do  with  the  selection  of  their  judges.  The  people  of 
Canada  themselves  select  all  their  judges  and  they  do  it  through  a 
s}  stem  which  guarantees  genuine  popular  selection.  Any  intelligent 
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Canadian,  whether  judge  or  layman,  would  be  moved  to  ironic 
laughter  if  told  that  the  people  of  Canada  do  not  select  their  judges. 
And  he  would  be  likely  to  say  something  snappy  and  entertaining 
about  the  way  the  people  of  most  of  the  States  select  their  judges. 

In  Canada  judges  are  chosen  explicitly  by  the  leaders  of  the 
party  which  is  voted  into  power  by  a  majority  of  the  people.  It  is 
only  by  some  form  of  delegation,  by  some  method  of  representation, 
that  the  people  can  rightly  select  judges  or  do  anything  else  in- 
volving conscious  and  deliberate  choice.  As  compared  with  the 
election  of  judges  in  the  typical  American  city  it  is  the  difference 
between  selection  in  the  hands  of  irresponsible  persons,  made  in 
the  dark,  and  selection  by  highly  responsible  representatives  working 
in  the  open.  As  compared  with  election  in  the  rural  districts,  it  is 
the  difference  between  a  number  of  worthy  people,  acting  under 
many  disadvantages,  and  a  few  who  have  a  free  hand  to  do  the  best 
they  can. 

On  the  theory  that  this  is  not  real  democracy,  that  Canadians  do 
not  select  their  judges,  we  should  have  to  say  that  the  people  of  the 
United  States  do  not  make  their  own  laws  or  execute  them  ;  that  they 
do  not  government  themselves  except  in  the  rare  instances  when  a 
franchise  or  some  definite  proposition  like  a  bond  issue  is  submitted 
on  referendum.  Even  in  the  adoption  of  our  deified  constitutions  it 
is  notorious  that  a  comparatively  small  percentage  of  the  electorate 
have  anything  to  say  as  to  the  matter  to  be  submitted,  or  are  qual- 
ified to  speak. 

But  democracy  cannot  rest  on  mass  action  of  the  entire  electorate. 
This  natural,  inevitable,  mechanical  limitation  when  considered  with 
reference  to  the  exercise  of  special  judgment  as  in  the  selection  of 
such  experts  as  judges,  is  preposterous. 

It  is  not  merely  expert  selection  that  is  afforded  by  the  Ontario 
scheme  of  delegated  powers,  but  quite  as  much  the  fact  that  selec-. 
tion  is  by  a  person  directly  charged  with  responsibility  for  the  ad- 
ministration of  justice.  We  need  closer  thinking  on  this  point.  Ob- 
jectors who  point  to  certain  unpopular  selections  for  the  United 
State  Federal  Court  judgeships  should  realize  that  the  choice  is  made 
by  one  or  two  senators,  and  senators  are  not  remotely  responsible 
for  the  administration  of  justice.  They  have  responsibilities  in  fact 
which  are  competitive  with  their  natural  desire  to  see  the  office 
filled  by  a  man  acceptable  to  the  people. 

If  we  had  an  elected  minister  of  justice  he  w^ould  be  the  logical 
person  to  select  United  States  judges,  because  he  would  represent 
the  people,  would  be  accountable  to  them,  and  would  be  directly  re- 
sponsible for  the  administration  of  justice.     It  is  not  a  long  step  to 
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the  creation  of  a  minister  of  justice  for  a  state,  because  unification 
of  courts  implies  a  single  administrative  head,  who  will,  despite  his 
title,  be  far  more  a  minister  of  justice  than  a  chief  justice.  It  would 
be  a  logical  development  to  impose  upon  the  chief  justice,  subject 
to  reasonable  check,  the  appointment  of  all  such  judicial  officers  that 
cannot,  from  the  very  nature  of  the  office,  and  the  inherent  limi- 
tations upon  mass  action,  be  better  chosen  at  the  polls. 

Long  service  has  made  so  many  fair  judges  from  ordinary-  ma- 
terial that  there  is  argument  in  support  of  the  view  that  life  tenure 
is  more  important  than  expert  selection.  At  the  present  time  we 
are  not  in  a  proper  frame  of  mind  to  discuss  tenure  dispassionately. 
Curiously  enough  the  most  powerful  reform  influence  has  concerned 
itself,  in  a  perverted'  way,  with  the  question  of  abruptly  tenninating 
judicial  tenure.  Probably  in  time  we  shall  realize  the  absurdity  of 
balancing  the  egg  on  the  small  end,  and  then  we  may  see  that  there 
has  been  some  truth  and  some  error  on  the  part  of  both  friends 
and  foes  of  the  judicial  recall.  The  idea  of  recall  in  some  form  as  a 
continuing  potentiality,  appears,  from  the  Ontario  experience,  to  be 
the  correct  solution  of  the  great  problem  of  discipline,  for  which 
problem  frequent  and  periodic  election  is  instinctively  felt  to  be  a 
failure.  The  ever  present  contingency  of  recall  may  be  also  the  nat- 
ural concomitant  of  what  we  call  life  tenure.  But  in  recalling  a 
judge,  quite  as  much  as  in  selecting  one,  there  is  need  for  deliberate 
choice  based  upon  adequate  information,  and  for  this  function  the 
electorate  should  delegate  its  power  to  an  open,  recognized,  account- 
able agency. 

This  is  the  case  in  Ontario.  The  Supreme  Court  judge  may  be 
removed  upon  an  address  of  both  houses  of  Parliament.  The 
people  of  all  parties  are  represented  in  Parliament  and  a  resolution 
can  be  introduced  by  any  representative  willing  to  stand  sponsor 
for  it.  It  is  sincerely  believed  in  Ontario  that  no  undeserving  judge 
could  avoid  resignation  if  his  name  were  merely  mentioned  in  a 
hostile  spirit  on  the  floor  of  the  house. 

In  the  case  of  County  Court  judges  the  recall  can  be  initiated 
by  any  person  or  group  of  persons,  and  no  formality  is  required. 
They  simply  need  to  inform  the  Governor  General  of  their  com- 
plaints. If  these  complaints  are  obviously  unfair  or  partisan  or 
hysterical  they  serve  at  least  as  an  outlet  for  feeling.  If  there  is 
remediable  fault  it  is  easy  to  bring  pressure  to  bear  where  it  will 
avail.  If  the  complaints  make  a  prima  facie  case  which  warrants 
removal,  the  Attorney  General  can  not  long  prevent  investigation, 
even  presuming  him  to  have  a  personal  or  partisan  interest,  which 
is  almost   impossible.      Rut  there   is   assurance  of   intelligent   pro- 
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cedure  so  that  the  individual  judge  will  not  suffer  unjustly,  and  so 
that  the  public  service  will  not  lose  an  officer  in  whom  a  big  in- 
vestment has  already  been  made.  This  is  the  recall  in  a  practical 
form,  one  shorn  of  potential  folly,  not  a  piece  of  political  buncombe. 

The  judge  appointed  for  good  behavior  necessarily  ceases  to  be  a 
politician  or  a  political  figure,  and  this  alone  would  seem  to  justify 
the  long  tenure.  Such  a  judge  remains  through  successive  admin- 
istrations so  that  there  can  be  no  continuing  pull  with  the  party  in 
power.  No  pull  is  exerted  either  way.  The  judge  is  free  to  per- 
form the  duty  for  w^hich  he  is  accountable.  It  is  the  consummation 
of  political  wisdom  when  the  incumbent  of  office  has  his  personal 
inclination  made  to  coincide  with  his  public  duty.  There  is  nothing 
further  or  better. 

"The  people  of  Canada  are  satisfied  with  their  judges  and  their 
administration  of  law."  This  is  certainly  the  fact,  though  a  meticu- 
lous and  unfair  critic  could  raise  an  issue.  This  is  due  to  two 
causes.  Canadians  are  intensely  partisan.  Their  political  system  is 
all  shaped  to  fan  partisanship.  They  have  no  vacation  between  cam- 
paigns. As  soon  as  a  party  is  placed  in  power  the  campaign  to  dis- 
place that  party  is  begun.  There  is  freedom  of  speech  there  fully  as 
great  as  ours.  In  fact  their  newspapers  take  the  brunt  of  the  fight 
and  some  of  them  seem  to  exist  for  no  other  purpose. 

The  Canadian  political  system  is  admirably  adapted  to  meet  new 
conditions  but  it  has  this  dark  side  of  perpetual  misrepresentation, 
and  the  "outs"  do  not  hesitate  to  criticize  the  judges  along  with  all 
other  officers.  The  intention  is  to  embarrass  the  government  for 
alleged  sins  of  omission  or  commission,  as  the  case  may  be.  Every- 
thing done  under  judicial  process,  civil  or  criminal,  is  in  open  day- 
light. Let  a  politician  be  arraigned  in  court  in  British  Columbia  or 
in  Prince  Edward  Island  and  the  next  morning  the  papers  published 
in  every  city  in  the  Dominion  are  commenting  on  the  magistrate 
in  terms  vitriolic  or  emmolient  according  to  their  alignment. 

Another  reason  why  one  could  gather  critical  reports  is  the  rather 
ludicrous  one  that  the  shadow  of  inefficiency  in  judicial  procedure 
has  been  projected  from  the  United  States  across  the  boundary.  An 
instance  was  cited  of  a  Toronto  editor  who  wrote  a  long  screed  upon 
the  delay  and  expense  of  litigation  and  later  admitted  that  he  had 
gained  his  ideas  wholly  from  reading  New  York  exchanges.  The 
need  for  resisting  this  insidious  foreign  influence,  to  avoid  being 
inundated  by  a  more  numerous  people,  is  one  of  the  causes  for  the 
growing  solidarity  among  Canadians. 

There  is  no  reason  why  pride  or  injured  vanity  should  stand  in 
the  way  of  according  to  Ontario  all  the  credit  which  is  due  for  effi- 
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cient  administration  of  justice.  The  facts  are  that  Canadians  have 
done  no  better  than  they  should  do,  and  we  have  fallen  short, 
not  because  we  are  inferior,  but  because  our  burden  has  been 
greater.  Wc  have  been  carrying  such  a  load  of  transcen- 
dentalism that  we  could  not  see  the  road  or  properly  identify  the 
simplest  real  objects  along  our  route.  We  have  always  as  now  been 
incumbered  by  an  artificial  and  academic  scheme.  Our  state  consti- 
tutions are  modeled  upon  a  constitution  which  was  intended  to  be 
static.  If  the  world  had  continued  in  the  beaten  paths  of  the  ages 
our  system  would  still  suffice,  for  it  is  designed  wholly  to  preserve 
what  has  been  attained,  and  in  order  to  do  this  readjustment  and 
change  must  be  restricted  or  prevented.  Opportunity  for  local  ex- 
periment, which  is  the  great  merit  of  our  federated  nation,  has  been 
choked  by  the  copying  of  old  constitutions  in  new  states.  But  the 
parent  constitution  leaves  within  the  scope  of  state  government 
sufficient  freedom  for  development,  and  now  that  we  are  waking  up 
we  have  but  to  exercise  that  power  and  it  is  ours. 

The  first  inroads  of  modern  rationalism  against  feudalistic  pro- 
cedure appeared  in  the  Field  code  and  we  have  reason  for  pride  in 
this  achievement.  But  it  came  too  early.  The  seed  fell  upon  stony 
ground.  In  the  absence  of  experience  and  foresight,  false  theories 
were  embedded  in  code  procedure.  The  whole  world  of  thought  is 
now  dominated  by  ideas  and  principles  which  came  into  being  after 
the  code  movement  was  launched.  It  has  well  been  said  that  the 
administration  of  justice,  like  all  phases  of  government,  depends 
after  all  only  upon  applied  knowledge  of  human  nature.  Our  fund 
of  knowledge  as  to  what  people  can  do  and  cannot  do,  has  been  so 
augmented  since  the  times  when  Darwix  and  Spencer  were  pub- 
lishing that  an  academic  system  projected  before  that  day  is  assumed, 
almost  necessarily,  to  be  full  of  errors. 

Of  course  the  law  is  the  last  field  to  react  to  new  philosophy,  but 
it  is  yielding  at  last.  The  lawyers  and  judges  may  be  as  well  versed 
as  any  men  in  modern  philosophy,  but  after  their  conversion  it  takes 
a  long  time  to  change  the  forms.  We  must  first  live  the  new  phil- 
osophy and  there  are  strong  evidences  that  we  have  been  doing  so. 
The  newer  ideals  in  penology  are  evidence  of  the  fact.  The  com- 
mercial lawyers's  regard  for  results  is  another. 

We  have  a  strange  timidity  regarding  delegated  powers  and  this 
is  naturally  most  expressed  in  the  public  attitude  toward  the  courts. 
More  so  with  us  doubtless  because  courts  mean  more  to  us  than  to 
our  neighbors.  This  has  been  called  the  Puritan  jealousy  of  power. 
It  seems  to  me  to  be  rather  the  distrust  and  hesitancy  which  comes 
from  a  long  series  of  disillusionments.    Our  constitutions  guarantee 


—  44  — 


in  a  way  liberty,  equality,  happiness,  SUCCESS,  and  we  are  brought 
up  to  believe  in  them  without  stint.  We  are  like  children  who  have 
dwelt  too  long  in  fairyland  and  are  distrustful  of  everything,  in- 
cluding themselves,  when  disillusionment  comes. 

Nothing  could  more  strongly  argue  the  need  for  readjustment 
than  this  almost  universal  distrust.  Where  it  is  strongest,  it  will  be 
in  vain  to  ask  the  people  first  to  make  an  apparent  sacrifice  of  pow- 
ers, however  much  to  their  practical  interest.  Public  confidence 
must  be  won  in  such  states  by  first  achieving  efficiency  through  bet- 
ter court  organization  and  rational  procedure.  In  certain  other 
states  these  changes  are  all  that  are  needed  to  make  a  modern  sys- 
tem. 

We  have  in  every  state  inherent  political  power  to  shape  an  effi- 
cient organization  and  develop  businesslike  and  sensible  procedure 
without  conflict  with  the  Federal  constitution.  We  do  not  need  in- 
ventors or  clairvoyants,  muckrakers,  or  hair-shirt  prophets;  exper- 
ience elsewhere  is  sufficient,  so  we  need  only  to  select  and  adapt.  It 
seems  reasonably  certain  that  no  effort  in  line  with  the  tremendous 
economic  pressure  of  the  times  will  be  wasted  and  that  ultimate  suc- 
cess will  be  ours. 

Herbert  Hari.ky. 

Chicago. 
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NEW  TRIAL  AT  THE  COMMON  LAW^ 

To  one  who  is  accustomed  to  the  practice  of  the  courts  of 
Ontario,  based  as  it  is  upon  the  English  practice,  the  granting 
of  a  new  trial  in  an  American  court  by  the  trial  judge  seems  odd. 
In  Ontario,  the  trial  judge  has  no  such  power;  a  new  trial,  if 
granted  at  all,  must  be  granted  by  the  Appellate  Division. 

It  is  proposed  in  this  article  to  examine  into  the  question  of 
what  is  the  proper  forum  for  an  application  for  such  relief  at  the 
Common  Law. 

We  need  not  trouble  ourselves  with  the  ancient  inferior  courts. 
It  is  plain  that  the  courts  on  this  side  of  the  Atlantic  have  had 
their  eyes  on  the  Superior  courts  as  their  exemplar,  and  especially 
the  court  of  King's  Bench. 

Let  us  first  speak  of  civil  cases.  In  an  action  in  either  of  the 
Superior  or  King's  courts,  the  pleadings  having  been  duly  made 
and  the  matter  at  issue,  preparation  was  made  for  trial  by  jury. 
Such  trial  might,  in  special  cases,  be  had  at  Bar  before  all  of  the 
judges  of  the  court  in  which  the  action  was  brought.  This  was 
the  practice  in  early  times  in  all  cases  except  those  of  trifling 
importance,  which  might  go  to  the  justices  in  Eyre.  The  justices 
in  Eyre  seem  to  have  not  only  tried  the  cases,  but  also  to  have 
given  judgment  in  them,  and,  thus,  they  relieved  the  courts  at 
Westminster  of  much  of  their  labour.  Sometimes,  indeed,  there 
was  "no  business  before  the  bench  at  Westminster  if  an  Eyre  had 
been  proclaimed  in  all  the  counties."^ 

^  On  a  recent  visit  to  an  American  University,  Yale,  where  I  had  the 
honour  of  delivering  the  graduation  address  before  the  Faculty  of  Law, 
a  discussion  arose  concerning  the  practice  of  the  American  trial  judge 
granting  a  new  trial.  In  this  discussion  judges  and  law  professors  took 
part,  and  one  gentleman  of  very  high  standing  charged  ("half  in  fun  and 
whole  in  earnest")  our  Ontario  courts  with  having  deviated  from  the 
common  law  in  denying  the  trial  judge  the  right  to  grant  a  new  trial. 
I  repelled  the  charge  as  vigorously  as  I  could,  but  failed  to  convince  my 
American  friends.  This  article  and  its  successor  are  the  result  of  that 
international  discussion. 

*  See  Pollock  and  Maitland,  History  of  English  Law,  Vol.  I,  p.  i8o. 
As  the  Statutes  about  to  be  mentioned  fixed  the  practice,  I  do  not  go 
into  the  curious  and  complicated  question  of  the  appointment,  function 
and  powers  of  the  justices  in  Eyre,  doubtful  and  uncertain  as  they  are 
in  several  respects. 
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In  1285  the  practice  which  theretofore  had  apparently  not  been 
uniform  was  fixed  for  the  two  courts  of  King's  Bench  and 
Common  Bench^  by  the  Statute  of  Westminster,  2nd.  13  Edw.  i, 
c.  30.  Section  i  provided  that,  thereafter,  two  justices  should  be 
assigned,  before  whom  and  none  other.  Assizes  of  Novel  Dis- 
seisin, Mortdaucestor  and  Attaints  should  be  taken,  and  that  they 
should  associate  with  them  one  or  two  of  the  discreetest  Knights 
of  the  Shire,  and  take  the  Assizes  and  Attaints  not  more  than 
three  times  in  the  year.  These  justices  of  both  Benches  were 
empowered  also  to  determine  inquisitions  of  trespass  "except  the 
Trespass  be  so  heinous  that  it  shall  require  great  examination" ; 
and  also  inquisition  of  other  pleas  "wherein  small  examination  is 
required."  "But  Inquisition  of  many  and  great  Articles  the 
which  require  great  Examination,  shall  be  taken  before  the  Jus- 
tices of  the  Bench  except  that  both  Parties  desire  that  the  Inqui- 
sition may  be  taken  before  some  of  the  Associates  when  they  do 
come  into  those  Parts  so  that  henceforth  it  shall  not  be  done  but 
by  two  Justices  or  one  with  some  Knight  of  the  Shire  upon 
whom  the  Parties  can  agree."  Section  II  provided  that  when 
such  "Inquests  (inquisitions)  be  taken  they  shall  be  returned 
into  the  Bench,  and  there  shall  judgment  be  given  and  there  they 
shall  be  enrolled." 

This  statute  enabled  parties  to  actions  in  either  Bench  to  have 
their  cases  tried  at  a  convenient  place,  and  relieved  juries  from 
the  trouble  and  expense  of  travelling  up  to  Westminster  or 
elsewhere  out  of  their  own  county. 

A  subsequent  statute  also  made  at  Westminster  in  1299,  27 
Edw.  I,  St.  I,  c.  4  (as  explained  by  the  Act  of  1318,  12  Edw.  II, 
c.  3)  allowed  "Inquests  and  Recognizances  to  be  taken  before  any 
one  Justice  of  the  Court  from  which  the  issue  came,  accom- 
panied by  some  Knight  of  the  Shire  ...  if  they  have  not 
great  need  of  great  examination"  ("si  les  enquests  ne  fuissent  de 
grant  examinement" ) .  The  Nisi  Prius  system  was  perfected  in 
1340,  when  the  statute  14  Edw.  Ill,  st.  I,  was  passed  which 
provided  for  a  judge  of  either  Bench  taking  any  inquest  of  Nisi 
Prius  in  either  Bench  (whether  his  own  or  the  other  court). 
The  Chief  Baron  of  the  Exchequer,  "if  he  be  a  Man  of  the  Law," 

*  The  practice  in  the  King's  Bench  and  the  Common  Pleas  were  pro- 
vided for  by  this  statute,  but  not  the  court  of  Exchequer;  we  shall  see 
how  records  in  this  court  came  to  be  tried  in  the  same  way  as  those  in 
the  two  Benches. 
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(s'il  soit  homme  de  ley)  was  given  the  same  power.  "But  in 
case  that  none  of  the  Justices  of  one  Bench  nor  the  other  nor  the 
Chief  Baron  of  the  Exchequer  being  a  Man  of  the  Law  do  not 
come  into  the  Inquests  and  Juries  be  or  shall  be  taken  by  the 
Nisi  Prius,  then  the  Nisi  Prius  shall  be  granted  before  the 
Justices  assigned  to  take  Assizes  in  those  parts,  so  always 
that  one  of  the  Justices  assigned  be  justice  of  one  Bench  or  the 
other  or  the  King's  Serjeant  sworn." 

Since  the  Act  of  Westminster  2nd.  (whatever  may  have  been 
the  case  before)  by  far  the  greater  number  of  civil  cases  have 
been  tried  at  Nisi  Prius.  In  the  older  practice,  ejectment  might 
be  and  generally  was  tried  at  Bar,  and  also  cases  "requiring  great 
examination";  but  in  time  ejectment  came  to  be  sent  down  to 
Nisi  Prius.  What  cases  should  be  tried  at  Bar  was  always  a 
question  for  the  court,  except  that  in  cases  to  which  the  Crown 
was  a  party  the  Attorney-General  was  considered  to  have  the 
right  to  such  a  trial ;  if  a  judge  of  either  Bench  or  a  master  in 
Chancery  was  a  party  to  an  action,  he  was  generally  allowed  a 
trial  at  Bar,  while  a  gentleman  at  the  bar  was  seldom  refused  the 
same  privilege;  but  mere  consent  of  the  parties  was  not  suffi- 
cient. The  practice,  then,  was  to  send  two  judges  to  each  Shire 
town  at  which  place  trials  were  to  be  had.  These  judges  usually 
had  five  commissions,  i.  e.,  commissions  of  the  Peace,  of  Oyer 
and  Terminer  and  of  General  Goal  Delivery  (which  we  shall 
speak  of  again)  ;  also  of  Assize  and  lastly  of  Nisi  Prius.  The 
commission  of  Assize  enabled  the  commissioners  to  try  certain 
kinds  of  action  concerning  land;  and  that  of  Nisi  Prius  "all 
questions  of  fact  issuing  out  of  the  courts  of  Westminster  that 
are  then  ripe  for  trial  by  jury."* 

In  the  commissions  one  or  more  Serjeants  were  usually  named 
who  sometimes  took  the  place  of  a  judge  at  the  trial,  and  it  was 
the  universal  custom  to  issue  writs  of  Association  whereby  some 
person  named,  e.  g.,  the  clerk  of  Assize,  and  other  officers  were 
associated,  at  least  in  form,  with  the  judges;  also  writs  of  si  non 
omnes  permitting  the  execution  of  the  commission,  even  if  some 
of  the  commissioners  should  be  absent,  with  the  proviso  that  a 
judge  or  a  serjeant  (t.  e.,  one  of  the  quorum)  should  be  one  of 
those  present. 

There  were  all  sorts  of  technicalities  in  connection  with  the 
commissions:  e.  g.,  they  must  be  read  on  the  very  day  named 

*  See  Blackstone,  Vol.  Ill,  p.  59. 
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(i.  e.,  the  first  day  of  the  Assizes^)  in  the  presence  of  one  of  the 
quorum  commissioners.^ 

It  was  usual  for  one  judge  to  take  the  civil  cases  and  the 
other  the  criminal  business;  in  either  case  a  Serjeant  at  law 
sometimes  occupied  the  bench.  The  authority  of  the  presiding 
judge  was  not  derived  from  his  position  as  judge,  but  from  his 
commission.'^ 

The  action  being  at  issue,  the  court  at  Westminster  ordered  a 
venire  facias^  directing  the  sheriff  to  call  a  jury  of  twelve  free 
and  lawful  men,  and  the  case  was  ready  for  trial  at  Bar.  In 
the  earlier  period  an  out  of  town  case  was  continued  from  term 
to  term  to  allow  the  justices  in  Eyre  to  get  around  to  the  county 
in  which  it  was  desired  to  try  the  case,  and  the  order  was  for  its 
trial  at  Westminster  "nisi  justiciarii  itinerantes  prius  venerint  ad 
partes  illas."  (This  clause  gave  the  name  to  the  "Nisi  Prius" 
proceedings  and  courts.)  But  when  the  Statute  of  Westminster 
2nd.  directed  trials  before  justices  of  Nisi  Prius  in  the  county, 
with  a  provision  that  the  inquests  were  to  be  removed  into  the 
bench,  and  that  judgment  should  be  given  in  the  bench,  and  not 
at  the  place  and  court  of  trial,  all  power  was  taken  away  from 
the  trial  court  to  do  anything  but  try  the  issue  sent  to  be  tried,' 
and  to  report  the  result.  Accordingly  the  nisi  prius  clause  was 
dropped  from  the  order  of  continuance  and  inserted  in  the 
venire  facias  with  the  result  that  the  jurors  were  to  be  summoned 

°  Within  living  memory,  the  first  day  of  the  sittings  was  known  as 
"Commission  Day"  in  Upper  Canada,  and  it  was  not  supposed  that  anyone 
would  be  forced  to  trial  on  that  day.  Alas!  "Old  times  are  changed, 
old  manners  gone,"  neither  judge  nor  counsel  has  now  any  regard  for 
"Commission  Day"  and  anyone  who  should  think  to  invoke  the  good  old 
custom  would  be  made  the  subject  of  rude  jesting,  if  not  told  sharply, 
"Get  on  and  don't  waste  time." 

"This  was  rectified  by  the  Act  of  1833,  3  Geo.  IV.  c.  10,  which  allowed 
the  opening  and  reading  of  the  commissions  to  be  effected  on  the  day 
following  Commission  Day,  etc. 

''As  we  have  just  seen,  he  might  not  be  a  judge  at  all — he  might  be 
merely  a  serjeant-at-law. 

*  Originally  the  sheriff  called  a  jury  for  each  case,  but  the  Act  of 
3  Geo.  II,  c.  25,  directed  that  he  should  return  only  one  panel  for  the 
trial  of  all  causes  (to  consist  of  not  less  than  forty-eight,  nor  more  than 
seventy-two)  without  the  particular  order  of  the  judges  who  took  the 
circuit. 

*It  was  even  long  doubtful  whether  the  judge  at  Nisi  Prius  could 
receive  a  non-pros.  Greeves  v.  Rolls,  2  Salk.  456,  cf.  12  Mod.  651,  i 
Burr.  359. 
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to  Westminster  on  the  day  named,  unless  before  {nisi  prius)  that 
day  the  assize  judges  should  come  into  the  count}\ 

The  sheriff  accordingly  summoned  the  jurors  for  the  sittings 
of  the  justices  of  Assize. 

The  record  was  made  up  at  Westminster  and  entered  with  the 
proper  officer  at  the  assize  town  that  it  might  be  tried  in  its 
proper  order:  the  case  was  called,  the  record  handed  to  the 
judge,  the  jury  called  and  sworn,  evidence  adduced,  a  verdict 
had,  general  or  special  as  the  case  might  be,  and  the  trial  at  Nisi 
Prius  was  over.  The  Statute  of  Westminster  2nd.,  as  we  have 
seen,  requires  by  Sec.  II,  that  the  inquest  must  be  returned  to 
the  court  whence  the  record  came.  The  result,  then,  of  the  trial 
in  the  form  of  a  postea  was  made  on  the  record  for  this  purpose. 
But  once  the  trial  was  over  and  the  postea  entered,  the  Nisi 
Prius  judge  was  functus  officio,  his  commission  quoad  that  case 
was  exhausted,  and  all  thereafter  must  be  done  by  the  court 
from  which  the  record  came.^° 

If  the  trial  was  considered  unsatisfactory,  an  application  could 
not  be  made  to  the  Nisi  Prius  judge  but  must  be  made  to  the 
court.  As  Mr.  Justice  Lush  says  in  Balmforth  v.  Pledge  (1866) 
rL.R.  I.  Q.B.  427  at  page  431,  (speaking  of  judges  acting  as 
[commissioners  of  Assize)  "they  try  the  cause  but  beyond  the 
Itrial  all  jurisdiction  as  to  new  trial,  etc.,  remains  vested  in  that 
iCourt  out  of  which  the  writ  issued." 

The  complaining  party  might  have  a  writ  of  Attaint  for  the 
[inquiry  by  twenty-four  jurors,  as  to  whether  the  jury  of  twelve 
lad  given  a  false  verdict.^^     But  this  practice,  most  unsatis- 


So  far  we  have  been  speaking  of  records  from  the  two  Benches  only. 

jBut  it  must  not  be  forgotten  that  there  was  a  third  superior  court,  the 

jurt  of  Exchequer,  which  had  a  common  law  side  and  which  acquired 

Jurisdiction  by  the  quo  minus  fiction,  in  the  same  way  as  the  court  of 

[King's  Bench  by  a  similar  fiction,  ac  etiam.    The  Statute  of  Westminster, 

id.,  not  providing  for  actions  in  the  court  of  Exchequer  being  tried  at 

risi  Prius,  a  particular  commission  was  issued  to  the  Assize  judges  to 

such  actions.    See  BuUer,  Nisi  Prius,  p.  304. 
"  The  curious  may  like  to  see  the  form  of  a  writ  of  attaint.     I  copy 
jne  from  Fitzherbert,  Natura  Brevium,  ed.  of  1730,  at  page  241 : 

'Si  E.  de  L.  Fee'  te  secur',  &c.,  tunc  summon',  &c.,  24.  legal'  milites 

visn'  de  N.  quod  sint  coram  nobis,  apud  B.  in  octavis  S.  Hill  parati 

Fsacrament'  recognosc'  si  jurator*  per  quos  quaedem  inquisitio  nuper  capta 

[fuit  coram  nobis  apud  B.  per  breve  nostrum  inter  I.  &  M.  ux'  ejus  & 

[)raed'   S.   de  quadam   transgressione  eidem   M.   per  praef   K.   illata,  ut 

licit',  falsum  fee'  sacram',  sicut  idem  S.  nobis  gravit'  conqueren'  monstrav* 
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factory  in  every  way,  died  out  by  the  beginning  of  the  seven- 
teenth century,  and  was  formally  abolished  by  6  Geo.  IV.  c.  50, 
in  1836.  The  real  remedy  given  for  a  wrong  verdict  was  a  new 
trial. 

It  does  not  seem  that  the  justices  in  Eyre  ever  granted  a  new 
trial;  but  certainly  as  early  as  the  reign  of  Edward  III,  the 
court  in  Banc  granted  a  venire  de  novo  in  cases  of  misconduct  on 
the  part  of  the  jury.^^ 

&  interim  diligen'  inquiras,  qui  fuer'  juratores  primae  inquisitionis  &c. 
eos  tunc  habeas  coram  praef.'    Justic'  &c.  vel  coram  nobis,  &c." 

By  1757  Lord  Mansfield  could  say,  "The  Writ  of  Attaint  is  now  a 
mere  sound  in  every  case;  in  many  it  does  not  pretend  to  be  a  remedy." 
Bright  V.  Eynon,  i  Burr.  391,  at  page  393. 

In  Wendell  v.  Safford,  1841,  12  N.  H.  171,  at  pages  175,  176,  Gilchrist,  J., 
gives  some  account  of  this  proceeding  and  said :  "few  if  any  instances 
of  an  Attaint  are  to  be  found  in  the  books  subsequent  to  the  case  of 
Brook  V.  Montague,  Cro.  Jac.  90,  which  was  decided  in  the  year  1606." 

The  Year  Books  are  full  of  cases  of  Attaint,  many  of  them  mentioned 
in  the  marginal  and  foot  notes  to  Fitzherbert,  Natura  Brevium,  241-253. 
See  also  Reg.  v.  Ingersall,  Cro.  Eliz.  309;  Ayliffe  v.  Piatt,  Dyer,  81  b; 
Cawston  v.  Cawston,  Dyer,  141  a ;  Rythe  v.  Kemp,  Dyer,  193  b ;  Austen  v. 
Baker,  Dyer,  201  b;  (do  not  lay  down  old  Dyer  without  reading  Brooke, 
otherwise  Cobham's  case,  Dyer,  241  b)  ;  i  Co.  Inst.  355  b;  2  Co.  Inst. 
130,  237;  3  do.  164,  Priddle  &  Mapper's  case,  11  Co.  R.  8  a,  13  a;  Huddy 
V.  Fisher,  1  Leon.  278,  279;  Booth,  Real  Actions,  2d.  ed.  (1811),  pp. 
255-257;  Rastall,  Entries,  86-89,  92;  Brooke,  Abridgment,  sub.  tit. 
Attaint. 

Notwithstanding  that  the  writ  of  Attaint  became  effective  many  years 
before,  a  traveller  in  Upper  Canada  in  the  closing  years  of  the  i8th. 
century  marked  with  astonishment  that  "one  Advocate  from  England  of 
some  authority"  (no  doubt  John  White,  the  first  Attorney-General  of 
Upper  Canada)  insinuated  to  a  jury  that  he  would  bring  a  writ  of  Attaint 
against  them  if  they  found  against  his  client  in  the  case  in  which  he  was 
addressing  them.  See  my  Legal  Profession  in  Upper  Canada  in  Early 
Periods,  p.  183. 

I  cannot  find  that  the  writ  of  Attaint  was  ever  used  on  this  side  of 
the  Atlantic. 

^^The  first  reported  case  was  in  Michaelmas  Term,  24  Edward  III 
(1350).  It  is  given  very  briefly  in  the  Year  Book,  "Le  Second  Part  de 
les  Reports  des  Cases  en  Ley  ....  Puissant  Prince,  Roy  Edward 
le  Tierce,"  London,  1679,  at  page  33,  as  pi.  24;  but  it  will  be  found  at 
greater  length  in  that  extraordinary  compendium  of  black  letter  law 
"La  Graunde  Abridgement  ....  per  le  Judge  tresreuerend  Sir  Robert 
Brooke,  Chiualer,  nadgairs  Chiefe  Justice  del  common  Banke,"  1586,  sub 
voc.    "Verdict"    at  No.  17. 

At  a  trial  at  Nisi  Prius  in  Essex  the  jury  was  sworn  and  committed 
to  the  charge  of  the   sheriff.     When  they  were  ready  to  deliver  their 
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By  the  time  of  the  Commonwealth  (and  it  is  not  unlikely  as  a 
part  of  the  general  improvement  in  law  during  the  time  of  the 
Commonwealth)  the  practice  was  extended  to  cases  of  excessive 
damages,  verdict  against  evidence  and  the  like.  The  Common 
Pleas  had  the  practice  for  a  time  of  granting  a  new  trial  upon  the 
certificate  of  the  trial  judge  that  the  verdict  was  against  his 
opinion;  but  that  practice  never  prevailed  in  the  King's  Bench 
or  so  far  as  is  known  in  the  Exchequer.^^ 

At  first  it  was  considered  that  all  matter  to  be  relied  upon  in 
a  motion  for  a  new  trial  must  be  entered  upon  the  postea;^*  but 
before  long,  the  facts  were  allowed  to  be  proved  by  affidavit.^^ 


verdict  it  was  brought  to  the  attention  of  the  court  that  the  bailiff 
C'subvic.)  had  permitted  them  to  be  at  large  and  to  eat  and  drink.  The 
court  refused  to  accept  the  verdict.  Complaint  being  made  to  the  King 
and  the  justices  of  his  Bench  being  directed  to  do  justice,  they  awarded 
a  capias  against  the  bailiff  and  a  "nouel  ven.  fac."  between  the  parties. 
A  similar  case  is  found  in  Mich.  Term,  14  Hen.  VII,  pi.  3  (not  i,  as 
both  Blackstone  and  Brooke  have  it,  unless,  indeed,  by  i  is  meant  page  i), 
where  the  Term  Book  says  "per  cet'  misdemeanor  des  Jurors  le  vdict 
fuit  void.  Et  ag(ard)  novel  Venire  fac."  The  other  case  mentioned  by 
Blackstone,  Bk.  Ill,  p.  387,  was  11  Henry  IV,  pi.  18;  Brooke,  Enquest, 
75 ;  the  plaintiff  gave  a  paper  to  a  juror  who  was  then  sworn  and 
showed  it  to  his  "compaignions"  in  the  jury  room;  they  found  for  the 
plaintiff,  but  the  bailiff  who  had  been  in  charge  of  the  jury  informed  the 
court  and  it  was  held  that  though  the  paper  was  evidence  it  had  not  been 
delivered  to  the  jury  by  the  court  and  was  not  properly  before  them.  A 
ven.  fac.  de  novo  was  granted.  In  the  case  of  Goodman  v.  Cotherington 
(Mich.  Term,  16  Car.  II,  i  Sid.  235),  it  is  said  that  in  Mr.  Shattdes'  case 
in  the  time  of  Chief  Justice  Rolle  a  new  trial  was  granted  after  a  trial 
at  bar  '"quia  le  plaintiff  ad  deliver  un  paper  al  jurors  apres  que  ils  depart 
del  Barr." 

"  Blackstone,  Comm.,  Book  III,  p.  388. 

The  first  case  of  new  trial  on  the  ground  of  excessive  damages  was  in 
the  Upper  Bench,  "Aug.  Banc  Republicae"  in  Mich.  Term.  1655 ;  Wood  v. 
Gunston,  Style  466 — the  defendant  had  called  the  plaintiff  "traytor"  and 
the  verdict  passed  for  £1500  (equivalent  to  about  $50,000  now)  on  a  trial 
at  Bar,  the  celebrated  Serjeant  Ma>'nard  argued  in  vain  "that  after  a 
verdict  the  partiality  of  the  jury  ought  not  to  be  questioned  nor  is  there 
any  presidents  for  it  in  our  books  of  the  law,  etc.,  etc";  "Windham  on 
the  other  side  pressed  for  a  new  tryal  and  said  it  was  a  packed  business 
else  there  could  not  have  been  so  great  damages"  and  the  Court  per 
Glyn,  Chief  Justice,  ordered  "let  there  be  a  new  trial  the  next  term  and 
the  defendant  shall  pay  full  costs  and  judgment  to  be  upon  this  verdict 
to  stand  for  security  to  pay  what  shall  be  recovered  on  the  next  verdict." 

"£.  g.,  in  Heylor  v.  Hall  (Mich  Term,  30  Jac.  i),  Palmer,  325,  it  was 
admitted  on  argument  by   Serjeant   Hitcham    "Si  tiel  matter  happen   al 
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After  a  trial  at  Bar  there  was,  for  a  long  time,  an  objection 
to  granting  a  new  trial,  but  that  soon  disappeared  and  the  same 
rules  soon  governed  trials  at  Bar  as  trials  at  Nisi  Prius.^* 


Nisi  Prius,  la  les  Justices  doent  ceo  certifer  de  record  sur  le  Postea  al 
jour  en  B(anc)";  but  contended  that  no  record  was  necessary  in  trials 
at  Bar  "quia  in  mesme  Court  &  tout  qu'  est  fait  in  Court  m.  est  in  ceur 
de  Justices  p.  cest  terme."  The  court  decided  against  this  latter  con- 
tention. See  also  Graves  v.  Short  (Mich.  Term,  40  &  41  Eliz.)  Cro.  Eliz. 
616,  where  the  court  of  Queen's  Bench  held  that  "a  cause  of  staying 
the  judgment  ought  to  be  always  if  it  be  upon  a  verdict  at  the  Nisi  Prius 
upon  the  Postea  returned;  and  if  it  be  upon  verdict  in  banco,  it  ought 
to  be  made  parcel  of  the  record."  In  Vicary  v.  Farthing,  Cro.  Eliz.  411, 
"the  matter  being  examined  before  Walmsley,  Justice  of  Assize  there  (in 
the  county  of  Devon),  he  returned  the  verdict  and  all  this  matter  upon 
the  postea." 

"The  first  case  seems  to  have  been  Goodman  v.  Cotherington  (Mich. 
Term,  16  Car.  11),  i  Sid.  235,  where  affidavits  were  read  which  showed 
that  at  the  trial  at  Nisi  Prius  at  Gloucester  concerning  a  copyhold,  one 
of  the  jurors  after  they  had  returned  to  consider  their  verdict,  left  the 
jury  room  and  on  his  return  brought  with  him  a  court  roll  and  said  he 
knew  all  about  the  matter  and  was  for  the  plaintiff.  The  remainder  of 
the  jury  who  had  theretofore  been  for  the  defendant  gave  way  to  this 
juror  and  found  for  the  plaintiff:  "Le  Court  pur  eel  miscarriage  agard 
novel  trial"  Twisden,  J.,  dissenting,  for  as  the  report  runs  "Mes  Twisden, 
Justice,  dit  que  in  case  de  tiel  miscarriage  in  pais  nul  notice  serra  pris 
de  ceo  sur  affidavits  sinon  que  soit  indors  sur  le  postea" ;  and  he  cited 
rather  recent  authorities  to  that  effect. 

The  practice  of  proof  by  affidavit  has  ever  since  been  followed — even 
Mr.  Justice  Twisden  agreeing  to  that  course,  as  we  find  him  concurring 
with  the  remainder  of  the  court  (Hale,  C.  J.,  and  Wylde,  J.)  in  granting 
a  new  trial  in  a  case  in  which  affidavit-proof  was  given  that  the  "jury 
cast  lots  for  their  verdict,  and  gave  it  as  the  lot  fell.  Rex  v.  Fits-Walter 
(Trin.  Term,  27  Car.  11)  2  Lev.  139;  Cf.  3  Keble,  459,  465,  485,  Sip, 
555,  from  which  it  appears  that  the  jury  stood  six  to  six  and  "agreed  to 
cast  cross  and  pile";   i.  e.,  head  and  tail. 

"£.  g.,  in  Gay  v.  Cross  (Trin.  Term,  i  Anne)  7  Mod.  27,  case  43, 
the  court  would  not  grant  a  new  trial  after  a  trial  at  Bar  although  the 
jury  was  recalcitrant  and  found  a  general  verdict  when  directed  to  find 
specially  "they  would  give  no  reason  for  it  nor  be  moved  to  depart  from 
it" ;   cf .  Holt  603 ;   2  Salk.  750. 

But  in  Musgrave  v.  Nevinson  (Easter  Term  Geo.  H)  i  Str.  584; 
cf.  2  Ld.  Raym.  1358,  it  was  held  that  "since  the  case  of  Bewdley,  and 
another  of  Sir  Joseph  Tyley  v.  Roberts  in  C.  B."  a  new  trial  might  be 
granted  after  a  trial  at  Bar. 

In  Smith  dem.  Dormer  v.  Parkhurst  (Hil.  Term,  Geo.  II),  the  objection 
was  raised  but  overruled.  Occasionally  the  objection  would  again  be 
raised,  but  always  met  as  it  was  by  Lord  Mansfield  in  Bright  v.  Eynon 
(t^TS?)    I   Burr.  390,   at  page  395,  of    "late  years  new  trials  have  been 
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The  application  for  a  new  trial,  however,  was  not  made  to  the 
court  sitting  for  the  trial  of  a  case  or  cases  at  Bar,  but  to  the 
court  sitting  in  term,  en  banc,  precisely  as  applications  were 
made  for  a  new  trial  after  a  trial  at  Nisi  Prius.^^ 

It  must,  I  think,  be  admitted  that  Blackstone  is  quite  accurate 
in  saying  "if  any  defect  of  justice  happened  at  the  trial  by  sur- 
prise, inadvertence  or  misconduct,  the  party  may  have  relief  in 
the  court  above  by  obtaining  a  new  trial.^* 

We  now  come  to  criminal  cases.  We  have  seen  that  an  Assize 
judge  went  down  to  the  court  with  five  commissions.  W'e  have 
already  spoken  of  those  of  Assize  and  Nisi  Prius,  the  Civil 
Commissions;  the  commissions  enabling  him  to  try  criminal 
cases  were  those  of  0}^er  and  Terminer  and  of  General  Gaol 
Delivery.*"     The  commission  of  Oyer  and  Terminer  enabled  the 

granted  not  only  after  trials  at  Nisi  Prius,  but  also  after  trials  at  bar. 
And  it  is  at  least  equally  reasonable  to  do  it  after  trials  at  bar  as  after 
trials  at  Nisi  Prius  ....  or  indeed  rather  more  so  as  the  latter 
must  be  done  upon  what  actually  and  personally  appeared  to  a  single 
judge  whereas  the  former  is  grounded  upon  what  must  have  manifestly 
and  fully  appeared  to  the  whole  court."  And  the  rule  he  follows,  is  to 
grant  a  new  trial  when  necessary  for  "doing  justice  to  the  party,"  or  in 
other  words,  "attaining  the  justice  of  the  case,"  following  Lord  Parker 
in  Reg.  v.  Helton,  Hil.  Term,  12  Ann.,  B.  R. 

"  See  Tidd,  Practice,  c.  38.  Tidd,  it  will  be  remembered,  was  Uriah 
Heep's  favorite  author;  he  has,  however,  received  the  commendation  of 
those  whose  opinion  was  of  distinctly  greater  value. 

"I  am  improving  my  legal  knowledge.  Master  Copperfield,"  said  Uriah, 
"I  am  going  through  Tidd's  Practice.  Oh  what  a  writer  Mr.  Tidd  is. 
Master  Copperfield" — Dickens,  David  Copperfield. 

"My  truly  learned  friend,  the  late  Mr.  Tidd,  the  author  of  one  of  the 
very  best  books  in  the  profession,  most  logically  contrived  and  arranged, 
and  which  I  must  say  in  justice  to  the  memory  of  that  most  industrious 
and  remarkable  man, — one  of  the  greatest  benefactors  to  the  profession — 
is  next  to  Comyn's  Digest,  the  most  perfect  model  of  clear  and  logical 
arrangement,  to  be  recommended  to  every  student  as  well  as  to  every 
author  in  the  law  and  which  is  in  addition  one  of  the  very  few  books  in 
which  you  never  look  for  what  you  want  without  finding  it.  Mr.  Tidd 
gives  with  his  usual  accuracy,  etc.,  etc."  Lord  Brougham  in  Earl  of 
Glasgow  V.  Hurlet  Alum  Co.  (1850)  3  H.  L.  Ca.  25,  at  page  50;  see  also 
In  re  Aaron  Erb  (No.  2)  16  O.  L.  R.  597,  at  page  599,  per  Riddell,  J. 

"  Blackstone,  Comtn.,  Vol.  Ill,  p.  386.  Of  course  when  the  trial  was 
of  an  issue  sent  down  from  the  court  of  Chancery,  it  was  for  that  court 
to  order  another  trial  if  not  satisfied  with  the  result.  Story,  Equity 
Jurisprudence,  sec.  1479;   Ansdell  v.  Ansdell  (1840)  4  Myl.  &  Cr.  449,  450. 

"  Instances  have  been  known  both  in  England  and  in  Canada  of  special 
commissions  of  Oyer  and  Terminer  and  Gaol  Delivery,  where  the  com- 
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judge  to  try  indictments  found  before  himself;  that  of  Gaol 
Delivery  to  try  every  one  found  in  the  gaol  he  was  to  deliver, 
when  he  arrived  at  the  circuit  town  whenever  and  wherever  the 
prisoner  may  have  been  indicted,  and  for  whatever  crime  com- 
mitted to  gaol. 

It  is  quite  certain  that  the  commissioners  of  Oyer  and  Terminer 
and  Gaol  Delivery  had  no  power  to  grant  a  new  trial.  In  cases 
of  felony  there  was  no  power  anywhere  to  grant  a  new  trial  ;^° 
and  even  in  cases  of  misdemeanour  a  new  trial  would  not  be 
granted  where  the  defendant  was  acquitted,  except  in  certain 
quasi-civil  cases.^^ 

But  in  the  ordinary  case  of  a  misdemeanour,  if  it  were  to  be 

mission  is  confined  to  particular  cases;  indeed  it  seems  probable  that 
special  occasions  were  the  original  cause  of  the  commission  of  Oyer  and 
Terminer;  but  these  special  commissions  were  rare  at  least  except  in 
very  early  times.  Stephen  in  his  History  of  the  Criminal  Law,  Vol.  I,  pp. 
107  sqq.,  mentions  some  in  England;  the  "Biddulph  murder  cases"  were 
tried  under  a  special  commission  in  Ontario;  see  also  Blackstone,  Comm. 
Ill,  271.  Commissions  of  General  Gaol  Delivery  go  back  beyond  1299 
(Justices  "assignatos  ad  deliberandum  gaolas"  are  mentioned  in  the 
record  of  the  Eyre  for  Gloucester  for  1221 — see  Maitland,  Pleas  of  the 
Crown  for  1221,  p.  88)  and  they  are  mentioned  in  27  Edw.  I.  c.  3.  They 
are  provided  for  in  1328,  2  Edw.  III.  c.  2;  Oyer  and  Terminer  are  men- 
tioned in  (1285)  13  Edw.  I.  c.  29;  both  were  put  on  a  satisfactory  footing 
in  1328,  2  Edw.  III.  c.  2. 

It  is  not  worth  while  to  discuss  the  old  commissions  of  Trailbaston 
issued  by  Edward  I,  and  some  of  his  successors.  They  are  spoken  of  in 
Stephen,  Hist.  Crim.  Law,  Vol.  I,  pp.  no,  in  (where  the  form  of  such 
a  commission  is  given  in  Norman-French)  and  have  been  long  effete. 
Pike,  History  of  Crime,  Vol.  I,  pp.  221,  222,  223,  469,  470;  Vol.  II, 
250,  may  also  be  referred  to. 

""In  one  case,  R.  v.  Scaife  (1851)  17  A.  &  E.,  N.  S.  238,  the  court  of 
Queen's  Bench  did  make  an  order  for  a  new  trial  at  the  instance  of  a 
prisoner,  who  had  been  convicted  of  robbery  at  the  York  Assizes  before 
Cresswell,  J.  No  precedent  for  such  an  order  was  cited  or  can  be  found, 
and  the  case  is  disapproved  in  the  judicial  committee  of  the  Privy  Council 
in  Attorney-General,  N.  S.  W.  v.  Bertrand  1867,  L.  R.  i  P.  C.  520; 
S.  C.  16  L.  T.  N.  S.  752,  where  the  law  is  carefully  considered.  See  also 
Rex.  V.  Inhabitants  of  Oxford,  13  East,  410,  415,  note,  in  which  it  is  said 
that  there  is  no  instance  of  a  new  trial  being  granted  in  a  capital  case. 
In  this  case  are  collected  all  the  authorities  up  to  that  time. 

^^  E.  g.,  in  Quo  Warranto.  In  cases  of  indictment  for  non-repair  of  a 
highway  sometimes  the  court  would  stay  the  entry  of  judgment  so  as  to 
prevent  a  plea  of  autrefois  acquit  and  to  enable  the  parties  to  have  the 
matter  reconsidered.  See  Tidd,  Practice,  Vol.  II,  pp.  942,  943,  where 
the  authorities  are  collected. 
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tried  at  the  Assizes  and  it  were  desired  to  have  the  chance  of 
applying  for  a  new  trial,  an  application  must  be  made  to  the 
King's  Bench  for  certiorari  before  the  case  came  on  to  be  tried. 
If  a  certiorari  was  grsmted,  the  court  might  have  the  trial  before 
the  court  itself  at  Westminster  or  send  it  down  as  a  Nisi  Prius 
record  to  the  Assizes.  In  case  of  a  conviction,  a  motion  could 
be  made  to  the  King's  Bench  in  term  for  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  The  same  practice  was 
followed  in  trials  at  Bar  and  at  Nisi  Prius. 

It  must  not  be  forgotten  that  at  the  Common  Law,  a  very  great 
many  offences  were  tried  at  the  Quarter  Sessions ;  the  same  prac- 
tice must  be  followed  there  as  at  Oyer  and  Terminer  and 
Gaol  Delivery  if  it  were  desired  to  have  a  new  trial  granted  by 
the  Court  of  King's  Bench.^^  The  Quarter  Sessions  had  no 
power  to  grant  a  new  trial  in  the  proper  sense  of  the  term;  but 
like  the  court  of  Oyer  and  Terminer,  &c.,  might  discharge  a  ]\xry 
before  verdict  and  swear  a  new  jury;  or  if  there  were  such 
irregularit}^  in  the  proceedings  (not  affecting  the  merits)  as 
amounted  "to  a  mistrial  as  cases  of  defects  of  jurisdiction,  or 
cases  of  verdicts  so  imperfect  or  so  insufficiently  worded,  or  so 
ambiguous  or  inconsistent  that  no  judgment  could  be  foimded 
thereon,"  the  court  of  trial  might  cause  a  trial  to  be  had  in  place 
of  the  abortive  proceeding  which  was  not  really  in  law  a  trial 
at  all." 

In  many  cases  the  trial  tribunal,  where  the  result  seemed  wrong, 

"  Chitty,  Criminal  Law,  Vol.  I,  pp.  652,  sqq.  Stephen,  Hist.  Criminal 
Law,  Vol.  I,  pp.  310,  311,  where  all  the  cases  are  collected;  also  Tidd, 
Practice,  Vol.  II,  943. 

I  do  not  say  anything  about  motions  in  arrest  of  judgment,  as  these, 
if  successful,  simply  did  away  with  the  indictment,  etc.,  as  though  it 
never  existed,  and  left  the  defendant  liable  to  another  prosecution;  not 
to  another  trial  on  the  same  indictment. 

'  The  quotation  is  from  Russell,  Crimes  and  Misdemeanors  (7th 
Ed.  1909),  Vol.  II,  p.  2006.  Amongst  other  cases  cited  is  Dreyer  v. 
Illinois,  187  U.  S.  71.  On  page  2005,  the  author  says :  "Motions  for  a 
new  trial  have  never  been  allowed  except  in  criminal  cases  tried  on  a 
record  of  the  Court  of  King's  Bench  (or  the  K.  B.  D.)  in  England  and 
Ireland" ;  and  cites  Archbold,  Criminal  Pleading  (23d.  Ed.)  291,  and 
many  cases. 

Chitty  says.  Vol.  I,  p.  654  that  the  first  reported  case  in  which  a 
new  trial  was  granted  was  in  1655;  but  that  was  Wood  v.  Gunston,  Style 
462,  a  civil  case  in  slander  already  referred  to. 

On  the  same  page  he  gives  the  technical  distinction  (which  I  have 
disregarded)  between   "a  new  trial"   and  a  "venire  facias  de  novo." 
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respited  the  execution,  that  the  convict  might  apply  for  a  pardon ; 
often  too  the  judge  himself  desired  to  discuss  the  matter  with 
his  brethren  that  he  might  make  a  representation  to  the  Crown. 
As  in  most  other  instances,  means  were  found  to  mitigate  the 
rigour  of  the  law  and  prevent  avoidable  injustice  being  done.^* 

It  seems  clear  that  in  criminal  as  in  civil  cases,  the  trial  Judge 
had  not  the  power  to  grant  a  new  trial,  but  that  recourse  must 
be  had  to  "the  Court  above." 

William  Renwick  Riddell. 
Toronto,  Ontario. 

**  Sometimes  this  laudable  desire  on  the  part  of  the  courts  was  frustrated 
by  the  conduct  of  the  accused  himself,  as  for  example  in  the  well-known 
case  of  R.  v.  Oneby  (1827)  9  St.  Tr.  14,  17  St.  Tr.  766;  Str.  766;  2  Ld. 
Raym.  1485.  Major  Oneby  had  an  affray  in  a  London  tavern  with  William 
Gower,  in  which  he  killed  Gower.  He  was  indicted  for  murder  at  the 
Middlesex  General  Sessions,  the  indictment  was  taken  into  the  court  of 
Gaol  Delivery  for  Newgate  and  the  jury  found  a  special  verdict.  Every- 
one was  content  to  let  the  matter  rest  without  judgment,  but  the  Major 
got  tired  of  lying  in  gaol  and  was  confident  of  acquittal.  He,  therefore, 
after  the  lapse  of  more  than  a  year,  had  the  record  removed  into  the 
King's  Bench  and  demanded  judgment.  He  got  it.  He  was  held  guilty 
of  murder  and  sentenced  to  be  hanged.  Failing  to  obtain  mercy  from 
King  George  II,  "he  killed  himself  in  Newgate  in  the  night  before  the 
day  appointed  for  his  execution  by  cutting  through  the  great  artery  in 
his  arm  with  a  razor  by  which  he  bled  to  death." 
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In  December,  1859,  the  Supreme  Court  of  New  Hampshire 
adopted  rules  for  regulating  the  practice  in  chancery  which  may  be 
found  in  38  N.  H.  604-613  (see  also  pages  579,  580).  These  rules, 
drawn  up  by  Chief  Justice  Bell,  did  away  with  the  objectionable 
features  in  the  older  chancery  pleading  and  practice  and  established 
a  simplified  system  which  has  since  been  administered  without  diffi- 
culty. Judge  Doe,  after  a  long  judicial  experience  of  the  working 
of  these  rules,  said  that  they  "constituted  Judge  Bell's  monument." 

The  court  in  establishing  these  rules  acted  under  a  general  stat- 
ute providing  that  the  justices  ''shall  make  from  time  to  time  all 
necessary  rules  and  orders  for  conducting  the  business  in  said  court," 
Rev.  Stat.  1842,  ch.  171,  §9,  repeated  in  Comp.  Stat.  1853,  ch.  181, 
§12.  See  an  earlier  statute,  Act  of  October  9,  1791,  §15.  It  will 
be  seen  that  these  statutes  were  at  most  only  declaratory  of  the  com- 
mon law. 

Jeremiah  Smith, 

Cambridge,  Mass. 

CHIEF  JUSTICE  WINSLOW  AND  THE  PAPERMILLS. 

To  the  Editor  of  the  Illinois  Law  Review  : 

When  I  saw  that  my  friend  Chief  Justice  Winslow  was  writing 
on  "The  Courts  and  the  Papermills"  (10  Illinois  Law  Review  157) 
my  heart  misgave  me  —  I  knew  he  was  up  to  no  good.  Take  any  man 
who  has  been  a  conservative  in  his  youth ;  let  him  break  loose  from 
convention,  and  you  never  know  where  he  will  stray  to — look  at 
Gladstone,  or  Aaron  Burr,  or  Walker  of  Nicaragua.  A  convert 
is  always  an  enthusiast — as  Sydney  Smith  remarked  on  seeing  a 
Highlander  on  the  London  streets  with  a  very  large  pair  of  trousers. 

So  my  friend,  admittedly  a  great  sinner  in  the  past,  turns  now 
and  rends  those  who  are  following  his  example,  not  his  precepts. 
His  suggestion — he  does  not  undertake  to  follow  it  himself — is  in 
effect  to  save  paper,  and  to  say  no  more  in  a  judgment  than  is 
necessary. 

Let  us  waive  the  rights  of  the  papermills  and  ignore  the 
cry,  "Support  home  manufactures."  No  self-respecting  judge 
could  ever  agree  to  abandon  the  easy  and  pleasing  pastime  of  re- 
peating, in  time-honored  words  or  otherwise,  the  old  familiar  truths, 
the  maxims  which  he  learnt  when  a  student,  which  he  repeated  with 
tears  in  his  eyes  and  pathos  in  his  voice  to  a  hundred  juries,  and 
unloaded  on  many  a  long-suffering  judge,  trial  or  appellate.  It  is 
nothing  short  of  an  outrage  to  ask  us  to  cut  ourselves  off  from  the 
pleasure  experienced  when  counsel  blandly  and  confidentially  says : 
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"As  your  Lordship  so  clearly  and  accurately  laid  it  down  in  Smith 
V.  Jones,  the  estate  in  fee  simple  is  the  largest  estate  known  to  our 
law."  (Substitute  in  other  jurisdictions  for  "Your  Lordship," 
"Your  Honor,"  "Your  Worship,"  "Your  — "  well,  the  Police  Magis- 
trate of  Toronto  has  been  addressed  as  "Your  Reverence,"  and  once 
at  least  as  "Your  Holiness.") 
Flattery?     Of  course,  but: 

"  'Tis   an  old  maxim    in  the  schools 
That  flattery's  the  food  oiF  fools; 
Yet,  now  and  then,  your  men  of  wit 
Will  condescend  to  take  a  bit," 

as  the  old  Dean  of  St.  Patrick's  hath  it. 

Besides,  there  is  no  danger  of  one  having  to  overrule  himself 
in  such  a  case;  a  trick  we  all  are  apparently  quite  open  to  do,  but 
mighty  few  do  in  fact — and  they  mighty  seldom,  and  unwillingly. 

Then,  too,  what  about  that  case  we  lost  at  the  bar  and  never 
could  reconcile  ourselves  to  losing?  Are  we  not  to  say:  "We  are 
not  at  liberty  to  overrule  the  case  cited,  but  it  goes  to  the  verge  of 
the  law — it  was  at  the  time,  the  consensus  of  opinion  that  it  was 
wrongly  decided,  and  certainly  it  is  not  in  accord  with  the  general 
course  of  decision — in  precisely  the  same  circumstances  we  must 
follow  it,  but  we  decline  to  extend  its  application?"  Is  no  advan- 
tage to  be  attached  to  a  judge's  patent?  Must  we  be  satisfied  with 
damning  the  decision  in  private  and  not  be  permitted  to  give  it  a 
black  eye  in  public? 

Apparently  we  are  to  be  deprived  of  the  luxury  of  "getting  at" 
a  beloved  brother.  We  are  not  to  say :  "My  learned  brother  seems 
not  to  have  dealt  with  the  real  point  in  the  case."  Remembering 
how  you  felt  when  some  judge  said  that  about  you  when  you  had 
"scorned  delights  and  lived  laborious  days"  to  elaborate  and  eluci- 
date some  intricate  case — it  is,  one  would  think,  only  reasonable 
and  decent  fair  play  that  you  should  be  allowed  to  say  it  of  another. 

Besides,  when  you  have  collected  all  the  cases  on  some  particular 
point,  perhaps  for  argument  before  the  Supreme  Court  (or  other 
court  that  would  stand  it)  are  you  not,  when  called  to  the  bench, 
to  be  permitted  to  spread  all  these  on  the  face  of  some  report  and 
exhibit  your  erudition?  "Confine  ourselves  to  the  points  really 
necessary  to  be  decided!"     Go  to,  my  brother!  (which  is  not  quite 

the  same  as  Go  to ,  as  90.70  is  not  always  quite  the  same  as 

90.70000).  Where  is  counsel  to  find  ground  for  argument  if  not 
in  obiter  dicta?  The  judge  should  not  mind ;  most  of  us  have  the 
obiter  chickens  (we  do  not  always  speak  of  these  wandering  birds 
by  so  gentle  a  name)  come  home  to  roost;  and  we  cannot  always 
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escape  by  saying :  "My  remarks  in  that  case  must  be  read  in  connec- 
tion with  the  particular  facts ;  they  were  not  intended  to  be  of  gen- 
eral application."  But  the  counsel — where  can  he  find  so  rich  a 
browsing  field  as  in  tlie  obiter?  except,  perhaps,  in  "the  very  able 
dissenting  opinion  of  Mr.  Justice  Blank."  Judicial  lumber?  Per- 
haps so,  but  just  think  of  the  splendid  structures  that  have  been 
made  out  of  it.  Why,  even  the  smallest  plank  may  sometimes  be 
tabula  in  naufragio. 

And  we  must  not  do  anything  to  deter  the  diligent  student  from 
industry  or  keep  him  from 

"Mastering  the  lawless   science  of   our  law; 
That  codeless  myriad  of  precedent; 
That  wilderness  of  single  instances, 
Through  which  a   few,  by  wit  or   fortune  led, 
May  beat  a  pathway  out  to  wealth  and  fame." 

As  no  small  part  of  the  acumen  of  the  "sages  of  the  law"  was 
perverted  ingenuity,  logic  gone  mad,  because  disassociated  with 
justice  (oh,  yes;  I  know,  "disassociated  from"  is  the  more  usual 
construction — but  if  an  American  is  allowed  to  say  "difTerent  to," 
surely  a  Canadian  may  say  "disassociated  with" — besides,  we  should 
remember  the  classic  episode  when  Xenophon's  soldiers  cried  "Tha- 
latta,  thalatta"  and  he  sank  into  his  lieutenant's  arms,  murmuring, 
"Or  thalassa  —  thalatta  is  the  attic  form")  so  at  the  present 
time  no  small  part  of  a  lawyer's  training  is  directed  to  cluttering  up 
his  mind  with  antique  doctrines,  and  mystifying  his  commonsense. 
Why  diminish  the  amount  the  young  lawyer  should  read,  and  so 
drive  the  aspiring  one  in  upon  his  own  reason? 

Some  of  these  days,  if  this  movement  goes  on,  the  "case  lawyer" 
will  find  himself  in  the  sad  condition  of  the  bankruptcy  lawyer  who 
woke  up  one  morning  and  found  that  Congress  had  overnight  re- 
pealed all  he  knew. 

But  if  unhallowed  and  reckless  hands  are  to  be  laid  on  the  Ark 
of  the  Covenant  and  the  violator  is  to  escape  the  fate  of  Uzzah, 
perhaps  a  hint  may  be  offered,  albeit  in  fear  and  trembling,  from 
a  slow-going  monarchial  country. 

In  Upper  Canada,  as  long  ago  as  1797,  the  profession  of  the 
law  was  made  to  stand  on  its  own  feet — self-governing,  self-edu- 
cating, independent  in  every  way.  In  1823  a  statute  was  passed  for 
the  appointment  of  a  reporter,  who  was  on  the  first  day  in  each 
term  to  submit  to  the  judges  in  open  court  a  fair  report  of  every  de- 
cision in  the  preceding  term,  and  the  judges  were  thereupon  to 
sign  the  report,  which  was  thenceforth  to  be  an  "authentic  report 
of  all  such  decisions."    Recognizing  that  it  was  the  profession  who 
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were  most  interested  in  these  reports,  every  attorney  was  obliged 
to  pay  a  certain  sum  annually  (not  more  than  $8.00)  to  provide 
a  salary  for  the  reporter. 

This,  it  will  be  seen,  provided  for  reporting  every  decision, 
as  is  still  the  rule  in  some  states.  Several  expedients  were  tried 
till  long  ago  we  settled  down  into  this  practice:  The  Law  Society, 
i.  e.,  the  corporation  composed  of  all  the  barristers  in  the  Province, 
appoints  an  editor  of  the  Law  Reports;  the  editor  has  a  staff  of 
assistants,  one  of  whom  attends  every  court  in  Osgoode  Hall  (our 
centre  for  appeals,  etc.),  takes  a  note  of  the  arguments  and  of  the 
decisions  if  these  be  given  orally,  and  reports  to  the  editor.  To  the 
editor  come  also  all  written  judgments  given  by  the  Supreme  Court  in 
any  Division ;  he  publishes  at  the  expense  of  the  Law  Society  every 
week  a  note  of  every  decision,  starring  those  which  are  to  be  re- 
ported in  full.  Such  of  the  decisions  as  he  thinks  should  be  re- 
ported in  full  are  set  up  in  proof  form  with  head-notes  added  by 
him,  submitted  to  the  judge  whose  decision  is  being  reported,  and 
finally  appear  in  the  Ontario  Law  Reports  with  the  judge's  correc- 
tions and  revision.  It  sometimes  happens  that  an  omitted  case  is 
thought  by  a  judge  or  other  lawyer  to  be  of  sufficient  importance 
to  report;  a  representation  is  made  to  the  editor  and  he  gives  the 
final  decision. 

Every  member  of  the  profession,  in  taking  out  from  the  Law 
Society  his  year's  license  to  practice,  pays  a  fee;  this  fee  goes  to 
keep  up  the  Law  Society,  the  Law  School,  etc.,  and  part  of  it  to 
keep  up  the  Law  Reports.  There  is  little  room  for  "the  pernicious 
activity  of  private  reporting  systems";  every  lawyer  has  to  help 
pay  for  his  regular  reports  and  gets  them  without  charge  (he  has, 
of  course,  to  pay  extra  for  any  non-official  reports).  We  did  once 
have  a  private  series  of  law  reports — it  did  not  last  long — our  Law 
Society  did  what  the  Incorporated  Law  Society  in  England  did  when 
they  were  pestered  by  "a  contemporary  series"  called  "The  Re- 
ports" ;  they  made  the  editor  of  that  series  their  editor,  and  that  is 
what  we  did  with  the  Ontario  Weekly  Reporter.  The  same  result 
as  in  England  speedily  followed — was  made  inevitable  indeed,  by 
the  inauguration  of  the  practice  of  printing  Weekly  Notes,  supplied 
to  the  profession  gratis. 

The  legislature  are  quite  content  to  let  the  lawyers  manage 
things  their  own  way.  The  judges  may  write  reams  and  reams 
(they  do  not,  I  may  say)  ;  but  unless  the  editor  appointed  by  the 
Law  Society  thinks  their  lucubration  should  be  printed,  it  is  not 
printed. 
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There  is  no  temptation  to  print  unnecessary  matter.  The  ed- 
itor is  paid  by  salar>',  which  does  not  increase  or  decrease  with  the 
amount  of  tjpe.  The  printing-costs  varj',  and  the  accounts  are 
looked  into  with  great  vigilance;  there  is  no  room  for  graft,  and 
no  lawyer  wants  the  cost  of  the  Reports  to  be  increased.  At  the  same 
time  there  is  no  fear  of  any  really  valuable  opinion  being  over- 
looked ;  someone  always  knows  of  it ;  and  if  a  decision  of  impor- 
tance is  cited  in  a  judgment  as  unreported,  it  is  almost  invariably 
and  at  once  printed  in  a  note. 

It  may  be  added  that  any  member  of  the  bar  may  within  a 
reasonable  time  after  an  unreported  decision  have  a  copy  by  pay- 
ing a  small  sum  for  it. 

The  judge  in  our  system  is  responsible  for  the  decision  only; 
the  head-note  or  syllabus  is  the  production  of  the  editor  (submitted, 
of  course,  to  the  judge  in  proof  form  before  final  publication). 
The  amount  of  labor  thus  saved  to  the  judges  is  not  small.  I  know 
of  a  judge  in  the  United  States  who  complains  that  for  days  at  a 
time  the  writing  of  these  syllabi  keeps  him  from  going  fishing — his 
favorite  haunt  is  W'ausau,  Wisconsin — and  I  do  not  blame  him. 
In  our  Province  that  antiquated  and  absurd  superstition  still 
prevails  that  His  Majesty's  Justices  should  do  some  judicial  work 
at  least  occasionally.  So  long  as  the  like  relic  of  remote  times  sur- 
vives in  the  United  States,  judges  will  not  be  wholly  masters  of 
their  time,  and  relief  from  writing  headnotes  will  be  of  some  ser- 
vice at  least. 

Why  should  the  legislature  worry  about  reporting  the  decisions 
of  the  courts?  Nobody  reads  these  reports  but  lawyers,  and  very 
few  of  them ;  and  it  would  be  as  reasonable  for  the  state  to  furnish 
the  lawyers  with  text-books  like  Blackstone,  or  a  Manual  of  Prac- 
tice, as  with  the  reports.  All  these  are  tools  for  the  practitioner ;  why 
should  he  not  pay  for  all  alike?  And  why  make  him  pay  for  what 
he  does  not  want?  Why  not.  as  a  matter  of  common  business  and 
common  sense,  let  the  profession  decide  what  they  will  have,  and 
let  them  pay  accordingly? 

Why  should  the  judges  decide  what  should  and  what  should  not 
be  published?  It  is  an  invidious  thing  to  say  that  Mr.  Justice  A's  de- 
cision in  such-and-such  a  case  is  of  importance  and  Mr.  Justice  B's 
in  another  is  not. 

The  most  absurd  of  all  provisions  is  that  all  decisions  must  be 
published !  In  the  name  of  common  sense,  why  ?  Oh !  I  forgot — 
for  the  sake  of  the  papermills,  and  the  National  Policy.  Cut  bono? 
Papyri  molis  bono. 
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We  have  no  demurrers,  and  we  don't  want  any ;  we  can  have  a 
case  dismissed  on  motion  as  not  disclosing  a  cause  of  action;  but 
a  special  demurrer?  We  would  as  soon  think  of  appealing  to  the 
"Statute  of  Jeofails."  Poor,  we  are  too  busy  trying  to  make  a  liv- 
ing to  have  time  for  such  toys  as  special  demurrers — and  we  do  not 
as  a  rule  report  matters  of  practice.  All  that  nonsense  is  got  rid  of 
by  our  rule,  "All  necessary  amendments  shall  be  made  ♦  *  *  to 
secure  the  advancement  of  justice,  the  determining  the  real  matter  in 
dispute  and  the  giving  of  judgment  according  to  the  very  right  and 
justice  of  the  case."  With  this  imperative  direction,  which  is  fol- 
lowed at  all  stages  until  the  final  disposition  in  the  Appellate  Divi- 
sion, few  cases  of  mere  practice  arise,  and  fewer  still,  practically 
none,  are  reported. 

Make  a  court  a  place  for  doing  business,  and  not  an  arena  for 
special  technical  skill  and  ingenuity,  and  practice  becomes  unim- 
portant. 

With  these  few  criticisms,  and  some  I  keep  for  his  private 
ear,  I  commend  the  masculine  vigor  of  my  friend's  article,  its  clar- 
ity and  its  admirable  suggestions. 

William  Renwick  Riddell. 

Osgoode  Hall,  Toronto,  October  20,  1915. 
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in  season  and  out  of  season.  But  a  common  focus  and  an  equilibrium 
for  these  various  measures  is  lacking, — as  is  likewise  a  mutual  under- 
standing about  the  "  wherewithall"  of  financial  support.  Mr.  Graham 
Romeyn  Taylor  and  his  committee,  through  a  series  of  leading 
addresses  that  cannot  avoid  being  popular,  expect  to  break  ground  in 
this  new  field. 

The  Conference  will  open  the  evening  of  May  10  with  the  presi- 
dent's address  by  Father  Francis  H.  Gavisk,  a  member  of  the  Indiana 
board  of  state  charities,  followed  by  a  description  of  war  relief  methods 
by  Ernest  P.  Bicknell,  civilian  director  of  the  American  Red  Cross. 
More  than  2600  delegates  registered  at  last  year's  National  Confer- 
ence. Great  as  it  was  in  every  respect,  the  Indianapolis  meeting  is 
expected  to  take  us  a  long  stage  farther  in  working  out  a  compre- 
hensive national  program  of  social  betterment. 


THE  FIRST  REPORTED  CRIMINAL  TRIAL. 


William  Renwick  Riddell.^ 


In  the  first  of  a  collection  of  pamphlets  of  great  age  which  have 
been  and  are  read  in  almost  every  known  tongue,  appears  an  account 
of  the  first  criminal  trial  on  record. 

The  crime  does  not  seem  to  have  attracted  very  much  attention 
among  men  for  some  time;  but  in  the  first  century  of  our  era  it  was 
made  the  object  of  much  study  by  the  most  superb  theologian  the 
world  has  ever  seen.  His  powerful  writings  were  adopted  as  express- 
ing at  least  one  aspect  of  the  theology  of  a  nascent  religious  body,  and 
when  that  religion  conquered  a  great  and  the  best  part  of  the  world, 
his  theology  went  with  the  conqueror. 

Even  before  this,  the  story  had  received  some  attention  at  the 
hands  of  a  small  and  somewhat  obscure  nation  living  in  Western  Asia, 
but  the  result  of  their  care  did  not  make  itself  appreciably  manifest 
in  the  world  outside. 

His  Master  never,  so  far  as  we  know,  made  any  mention  of  the 
crime  or  the  criminal,  but  Paul  made  the  story  of  the  crime,  its  punish- 
ment and  its  effects  the  foundation  upon  which  to  build  a  symmetrical 
and  logical  system.  The  Story  of  Adam  and  his  Fall  has  conse- 
quently become  an  integral  part  of  the  apparatus  of  religion;  by 
necessary  consequence  it  has  been  mentioned  with  bated  breath, 
mysticism  has  grown  about  it,  and  seldom  has  it  been  discussed  but 
with  conventional  reverence. 

I  was  brought  up  to  believe  implicitly  in  the  story.  I  do  not 
however,  in  this  paper  intend  to  discuss  the  question  of  its  historical 
truth  or  to  express  any  opinion  in  that  regard.  Nor  shall  I  allow  the 
glamour  of  the  story  to  blind  the  eye  to  the  precise  language  employed 
and  the  precise  facts  alleged.  In  other  words  I  propose  to  take  the 
story  as  a  purely  human  document  and  to  examine  it  from  the  point 
of  view  of  the  lawyer  only — the  purely  legal  point  of  view.  This  will 
enable  us  to  see  one  of  the  many  sides  the  narrative  possesses,  and  it 
cannot  affect  the  faith  of  those  who  regard  it  as  veridical. 

The  story  found  its  first  expression  (so  far  as  we  can  be  certain) 
in  the  Hebrew  language;  but  long  before  the  Masoretes  had  supplied 
the  vowel  points  and  when  Hebrew  was  written  only  in  its  consonants, 
a  number  of  Hebrew  scholars  translated  the  account  into  that  form 
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of  Greek  in  vogue  in  certain  circles  in  Alexandria.  Whether  this  was 
to  gratify  the  curiosity  of  a  King  of  literary  tastes,  to  satisfy  the 
religious  needs  of  the  Alexandrian  Jews,  or  to  attract  converts  among 
those  who  could  not  read  Hebrew,  we  need  not  enquire.  That  the 
translation  was  by  competent  scholars  we  cannot  doubt,  that  it  was 
faithful  to  the  text  as  understood  and  accepted  in  the  third  century 
before  Christ  may  be  taken  as  equally  certain,  while  the  Greek  though 
not  that  of  Xenophon  or  Thucydides,  is  the  Greek  of  the  commerce  and 
international  intercourse  of  the  time,  spoken  generally  throughout  the 
dominion  of  the  Greek  Kings,  successors  of  Alexander  the  Great. 

Not  having  critical  knowledge  of  Hebrew,  I  am  not  competent 
to  decide  whether  changes  have  been  made  in  the  original  text,  and 
if  any,  what;  but  I  adopt  as  a  fair  representation  of  the  meaning  of  the 
original  text,  what  is  expressed  in  the  Septuagint.  Translation  from 
this  text  will  also  enable  us  to  get  rid  of  traditional  terminology,  which 
almost  invariably  carries  with  it  association,  connotation  which  may 
for  us  becloud  the  real  meaning. 

It  is  said  that  the  Hebrew  text  is  a  combination  of  two  or  more 
separate  narratives.  Whether  that  is  so  or  not  I  leave  to  competent 
critics.  The  text  as  it  reads  in  the  Septuagint  is  congruous  enough 
and  does  not  necessitate  any  dichotomy  or  trichotomy  of  source. 

One  of  the  very  pest  methods  of  finding  out  exactly  what  any 
writing  means  to  anyone  is  to  see  how  the  reader  expresses  in  a  foreigr 
tongue  the  meaning  he  draws  from  the  text.  No  better  way,  I 
venture  to  think,  can  be  found  to  show  precisely  what  the  learned 
Jews  understood  their  sacred  writings  to  mean  than  to  see  what  is  the 
precise  meaning  of  the  Greek  into  which  they  translated  them. 

I  therefore  take  the  Septuagint  as  expressing  accurately  what  the 
Jew  believed  his  Scripture  to  say. 

The  edition  I  read  is  the  Oxford  Edition  of  1859  published  by  the 
Society  for  the  Promotion  of  Christian  Knowledge,  edited  by  Frederick 
Field,  Fellow  of  Trinity  Colledge,  Cambridge.  The  translation  i 
my  own,  as  nearly  literal  as  the  idioms  of  the  two  languages,  Greek  anc 
English,  permit,  and  claiming  no  other  excellence.  (I  use  the  Hebrev* 
"Yahweh"  instead  of  the  Greek  "Kurios,"  as  it  is  certain  that  the 
Jew  did  not  think  of  his  God  as  "Kurios",  but  it  is  likely  did  thinl. 
of  him  as  "Yahweh  "  or  something  very  like  that. 

The  account  begins  with  the  pre-creation  condition  of  the  universe 
then  comes  the  Creation,  and  the  story  continues  thus: 

"And  the  God  said,  Let  us  make  man  in  our  own  image  and  i.: 
our  own  likeness  *  *  *  And  the  God  made  man,  made  him  in  God" 
image,  male  and  female  made  he  them  *  *  *and  the  God  fashioned 
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the  man,  a  mass  of  earth,  from  the  ground;  and  blew  into  his  face, 
breath  of  life;  and  the  man  became  a  living  soul.  And  Yahweh,  the 
God,  planted  a  park  in  Eden  toward  the  rising  sun,  and  placed  there 
the  man  whom  he  fashioned.  And  the  God  then  caused  to  grow 
out  of  the  ground  every  tree  pleasant  to  the  sight  and  good  for  food, 
and  the  tree  of  life  in  the  middle  of  the  park  and  the  tree  of  knowing 
well  good  and  evil  *  *  *  And  Yahweh,  the  God,  took  the  man  whom 
he  fashioned  and  placed  him  in  the  park  of  luxury  to  wotk  it  and 
guard  it.  And  Yahweh  the  God  enjoined  Adam,  saying,  "  From  every 
tree  which  is  in  the  park,  eat  thou  for  food,  but  from  the  tree  of  know- 
ing good  and  evil,  eat  ye  not  from  that,  but  in  whatever  day  ye  eat 
from  that  ye  will  die  by  death."  (Then  the  creation  of  a  woman  is 
described,  and  the  story  continues.)  "Now  the  serpent  was  the  most 
astute  of  all  the  animals  on  the  earth,  those  which  Yahweh  the  God, 
had  made.  And  the  serpent  said  to  the  woman,  "Why  did  the  God 
say  eat  ye  not  from  every  tree  of  the  park"?  and  the  woman  said  to 
the  serpent,  "We  do  not  eat  from  every  tree  of  the  park  but  of  the 
fruit  of  the  tree  which  is  in  the  middle  of  the  park  the  God  said  "do 
not  eat  ye  from  that,  and  do  not  touch  it,  so  that  ye  may  not  die." 
And  the  serpent  said  to  the  woman,  "Ye  will  not  die  by  death,  for  the 
God  knows  that  in  whatever  day  ye  eat  from  that,  the  eyes  of  you 
will  be  opened,  and  ye  shall  be  as  Gods,  knowing  good  and  evil." 
And  the  woman  saw  that  the  tree  is  good  for  food  and  delightful  for 
the  eyes  to  look  upon  and  it  is  adapted  for  knowledge ;  and  seizing  the 
fruit  of  it,  she  ate  and  she  gave  also  to  her  man  there  beside  her,  and 
they  ate.  And  the  eyes  of  the  two  were  opened  and  they  knew  that 
they  were  naked,  and  they  sewed  fig  leaves  and  made  themselves 
girdles.  And  they  heard  the  voice  of  Yahweh  the  God,  walking  about 
in  the  park  in  the  late  afternoon,  and  Adam  and  his  wife  hid  from  the 
face  of  Yahweh  the  God,  in  the  middle  of  the  wood  of  the  park.  And 
Yahweh  the  God,  gave  a  call  to  Adam,  and  said  to  him,  "Adam, 
where  art  thou?"  And  he  said  to  him  "I  heard  the  voice  of  Thee 
walking  about  in  the  park,  and  I  was  seized  with  fear  because  I  am 
naked,  and  I  hid."  And  He  said  to  him  "Who  told  thee  that  thou  are 
naked,  unless  from  the  tree  of  which  alone  I  enjoined  thee  not  to  eat, 
from  that  thou  dids't  eat?"  And  Adam  said  "The  woman  whom 
Thou  didst  give  (to  be)  with  me,  she  gave  me  from  the  tree  and  I  ate. " 
And  Yahweh,  the  God,  said  to  the  woman,  "What  is  this  thou  hast 
done?"  And  the  woman  said  "The  serpent  deceived  me  and 
I  ate. "  And  Yahweh  the  God  said  to  the  serpent  "  Because  thou  hast 
done  this,  accursed  thou  art  of  all  the  domestic  and  out  of  all  the  wild 
animals  of  the  earth;  upon  thy  chest  and  upon  thy  belly  shalt  thou 
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go  and  earth  eat  all  the  days  of  thy  life;  and  enmity  shall  I  place 
between  thee  and  the  woman,  and  between  thy  seed  and  her  seed; 
it  shall  keep  a  vigilant  eye  on  thy  head,  and  thou  shalt  keep  a  vigilant 
eye  on  its  heel."  And  to  the  woman  He  said  "In  full  measure  shall 
I  fill  up  thy  sorrows  and  thy  lamentations;  in  pangs  shalt  thou  bear 
children ;  thy  recourse  shall  be  to  thy  man  and  he  shall  master  it  over 
thee."  But  to  Adam  He  said  " Because  thou  didst  listen  to  the  voice 
of  thy  woman,  and  didst  eat  from  the  tree,  from  which  alone  I  enjoined 
upon  thee  not  to  eat,  accursed  the  earth  in  thy  doings,  in  sorrows  eat 
it  all  the  days  of  thy  life.  Thorns  and  prickly  plants  shall  it  bring 
forth  for  thee  and  thou  eat  the  produce  of  the  field.  In  sweat  of  thy 
brow,  eat  thou  thy  bread  until  the  return  into  the  earth  out  of  which 
thou  wert  taken;  because  thou  art  earth  and  shalt  depart  into  earth" 
*  *  *  Yahweh,  the  God,  said  "See,  Adam  has  become  as  one  of  us, 
from  knowing  good  and  evil,  and  now,  lest  he  should  stretch  out  his 
hand  and  take  from  the  tree  of  life  and  ext  and  he  should  live  indefi- 
nitely— "And  Yahweh  the  God  sent  him  away  out  of  the  park  of 
luxury  to  work  the  earth  from  which  he  had  been  taken,  and  He 
ejected  this  Adam  and  settled  him  opposite  the  park  of  luxury,  and 
placed  the  Cherubim  and  the  flaming  sword  turning  from  side  to  side 
to  guard  the  way  to  the  tree  of  life." 

(It  has  been  necessary  to  use  the  archaic  "Thou"  and  "ye,"  the 
modern  "you"  does  not  express  the  distinction  in  number.) 

The  first  thing  the  law>'er  will  notice  is  the  prohibition  "but  from 
the  tree  of  knowing  good  and  evil,  eat  ye  not  from  that;"  the  permis- 
sion to  eat  is  directed  to  Adam  alone  but  the  command  not  to  eat  is 
not  directed  to  him  alone;  the  pronoun  in  the  latter  case  is  in  the 
plural  indicating  not  simply  a  prohibition  personal  to  Adam  but 
extended  to  all  in  the  like  position.  No  woman  had  (according  to 
one  account  at  least)  yet  come  into  existence,  and  there  was  no  express 
prohibition  at  any  time  made  to  Eve  (or  Zoe  as  the  Septuagint 
calls  her,  i.e.  Life).  Adam  must  have  communicated  the  command 
to  her,  as  we  find  her  in  the  colloquy  with  the  serpent  stating  ex- 
plicitly that  the  God  had  prohibited  her  with  the  others  (or  another) 
from  eating  of  the  fruit  of  the  tree — "We  do  eat, "  "  Eat  ye  not",  etc. 

Some  unnecessary  difficulty  has  been  made  by  looking  at  this 
prohibition  as  in  the  nature  of  a  contract  rather  than  a  criminal  law; 
that  is,  looking  upon  it  as  a  bargain  made  by  the  superior  that  if  the 
man  should  eat  he  would  ipso  facto  be  subject  to  death  without  chance 
of  change — as  though  the  God  had  said  "If  you  will  eat  of  this  tree, 
I  shall  slay  you."  Still  less  is  the  warning  one  such  as  would  be 
given  if  the  tree  had  poisonous  qualities,  so  that  eating  the  fruit  would 


12  WILLIAM  RENWICK  RIDDELL 

produce  physical  effects  without  the  intervention  of  the  arm  of  the 
law. 

The  real  meaning  is  precisely  the  same  as  that  of  a  criminal 
statute  which  enacts  "Any  one  murdering  another  shall  be  liable  to 
be  hanged  till  he  is  dead."  That  does  not  mean  that  every  one  who 
kills  or  murders  another  will  necessarily  be  hanged ;  it  only  means  that 
he  is  liable  to  be  hanged;  but  there  is  nothing  to  prevent  clemency 
being  exercised  and  the  death  penalty  commuted.  The  power  to 
commute  a  penalty  threatened  by  the  law  exists  in  every  community, 
civilized  and  uncivilized.  One  terrible  experience  in  France  immedi- 
ately after  the  Revolution,  when  all  power  of  commutation  was  taken 
away,  a  wholly  innocent  man  suffered  a  painful  and  ignominious  death 
because  no  one  could  free  him  from  the  sentence  pronounced  upon  him, 
has  stood  as  a  horrifying  lesson  for  more  than  a  century. 

Adam  probably  added  to  the  injunction.  What  he  was  told 
was  not  to  eat  from  the  tree.  What  he  probably  told  Eve  was  they 
were  not  to  eat  of  the  tree  and  not  to  touch  it.  If  he  did  so  add  to 
the  command  he  showed  himself  prudent,  whatever  may  be  said 
of  his  honesty.  To  make  the  woman  afraid  even  to  touch  the  tree  was 
a  good  way  to  keep  her  from  it  altogether.  It  was  not  a  command  of 
Adam's  own;  he  had  not  as  yet  been  given  the  power  to  "master  it 
over"  her.  If  the  prohibition  not  even  to  touch  the  tree  was  given 
it  must  have  been  ostensibly  the  command  of  the  God. 

The  other  alternative  is  that  the  law  was  correctly  transmitted 
to  the  woman  but  that  she  in  her  conversation  with  the  serpent  added 
to  it  from  her  own  consciousness.  Either  way  the  addition  was 
wholly  natural  and  such  as  is  happening  every  day.  In  addition  to 
this  tree  of  knowing  good  and  evil  there  was  specially  named  another 
tree  in  the  park — the  tree  of  life,  but  it  plays  no  part  until  after  the 
trial. 

The  story  plunges  at  once  into  action.  The  woman  is  addressed 
by  the  serpent,  the  most  astute  of  all  animals;  and  it  is  a  real  animal, 
a  real  bodily  serpent,  which  is  contemplated.  There  is  nothing 
anywhere  in  the  language  indicating  anything  but  an  actual  snake  in 
the  creature.  He  advises  the  woman — (it  is  said  that  this  is  the  first 
time  advice  was  ever  given,  and  it  is  to  be  observed  that  it,  like  so  much 
bad  advice,  was  given  unsought) — "Ye  will  not  die."  It  is  plain 
from  the  number  of  the  pronoun  that  the  serpent  expected  Adam  to 
eat  as  well  as  Eve.  This  was  perfectly  good  advice  if  he  meant  that 
there  was  no  poison  in  the  fruit  which  would  kill  the  eaters  at  once. 
It  was  also  perfectly  true  if  the  prohibition  could  be  considered  some- 
thing in  the  nature  of  a  contract.     It  was,  however,  at  least  defective, 
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in  the  view  that  the  prohibition  was  a  criminal  statute;  it  would  be  like 
the  case  of  a  lawyer  when  asked,  "If  I  kill  A,  what  will  happen  to 
me?"  answering  "You  will  not  necessarily  be  hanged,"  without  add- 
ing "But  to  prevent  that  result  following,  executive  clemency  will 
have  to  be  exercised."  It  might  perhaps  have  been  the  confidence 
the  serpent  had  in  the  clemency  of  the  Executive  which  made  him 
assert  so  positively  that  the  death  penalty  would  not  follow;  if  so, 
his  confidence  was  well  founded.  The  remainder  of  the  advice  was 
thoroughly  sound ;  "In  whatever  day  ye  eat  from  that,  the  eyes  of  you 
will  be  opened  and  ye  shall  be  as  Gods,  knowing  good  and  evil."  This 
was,  it  would  seem,  the  natural  and  necessar>'  physical  eflfect  of  eating 
the  fruit.  Of  course  the  God  knew  it,  and  apparently  it  was  to  pre- 
vent this  occurrence  that  the  command  was  given  not  to  eat;  at  all 
events,  nothing  else  is  suggested  as  the  reason.  The  reason  given  for 
driving  Adam  out  of  the  park  after  his  trial  was  that  he  had  become  like 
the  God,  knowing  good  and  evil,  and  it  was  not  desirable  that  he 
should  live  forever. 

How  the  serpent  knew  the  facts  we  are  not  told.  That  Adam 
had  no  idea  of  this  quality  seems  certain,  and  Eve  was  in  the  same 
state  of  ignorance.  While  the  Greek  does  not  expressly  say  so,  it 
suggests  and  indicates  that  the  man  and  the  woman  were  together 
when  the  so-called  "Temptation"  took  place.  I  must  confess  I  fail 
to  see  any  urging  on  the  serpent's  part,  but  that  was  not  needed. 

The  appearance  of  the  fruit  and  its  magic  quality  as  described 
by  the  serpent  were  enough  for  both  woman  and  man — and  they  ate, 
and  knew  good  and  evil. 

Now  comes  the  trial;  and  thoroughly  to  appreciate  it  we  must 
bear  in  mind  the  kind  of  Court  which  was  held  in  the  communities  in 
the  East.  The  Sheik  sits  in  his  tent  door,  the  King  or  Sultan  at  the 
gate  of  the  city,  and  administers  justice  in  person;  or  it  may  be  that, 
like  Haroun  al  Raschid,  the  Sultan  walks  about  his  territory  and 
becomes  cognizant  of  what  is  going  on  by  actual  personal  observation. 

There  is  not  the  division  (largely  modem  in  most  respects)  of 
power  between  the  law-giver,  the  law-administrator,  and  the  law-in- 
terpreter. The  King  laid  down  the  law  as  lawgiver,  interpreted  it  as 
Judge,  and  administered  it,  as  detective,  "Crown  Counsel"  and  ex- 
ecutioner. That  was  the  primeval  order  of  things.  Direct  examina- 
tion of  the  accused  is  quite  the  right  procedure,  and  it  is  much  if  the 
accused  has  even  an  opportunity  to  defend  himself. 

The  God  is  walking  in  his  park  in  the  afternoon — the  Hebrew 
says  "when  the  breeze  was  blowing,"  but  there  is  no  such  connotation 
in  the  Greek — He  misses  Adam,  and  calls  him.     Adam  answers,  but 
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in  answering  discloses  his  guilt:  "I  am  naked."  The  examination 
begins  at  once,  and  a  full  confession  is  had  immediately.  The  con- 
fession contains  rather  an  excuse,  throwing  the  blame  on  the  God  for 
sending  such  a  helpmeet,  and  it  implicates  the  woman.  She  is  now 
challenged  and  makes  full  confession,  throwing  the  blame  upon  the 
serpent.  One  would  expect  the  serpent  now  to  be  called  upon  for  his 
defence,  but  he  has  not  that  chance  given  him. 

Nearly  two  hundred  years  ago  (in  1723)  Mr.  Justice  Fortescue, 
an  English  Judge  of  high  standing,  said  in  giving  judgment  in  a  case 
before  his  Court,  "The  laws  of  God  and  man  both  give  the  party  an 
opportunity  to  make  his  defence,  if  he  has  any.  I  remember  to  have 
heard  it  observed  by  a  very  learned  man  upon  such  an  occasion  that 
even  God  himself  did  not  pass  sentence  upon  Adam  before  he  was 
called  upon  to  make  his  defence.  Adam  (says  God)  where  art  thou? 
Hast  thou  eaten  of  the  tree  whereof  I  commanded  thee  that  thou 
shouldest  not  eat?     And  the  same  question  was  put  to  Eve  also. " 

All  that  is  true  enough,  but  what  about  the  serpent?  A  woman 
making  a  confession  of  her  own  crime,  lays  blame  upon  him.  Why  is 
he  not  called  on  for  his  defence,  just  as  she  was  when  the  man  con- 
fessing his  own  crime  implicated  her?     It  looks  unfair. 

It  will  not  do  to  explain  this  by  the  omniscience  of  the  God. 
That  might  answer  if  Adam  and  Eve  were  treated  in  the  same  way; 
but  it  is  quite  plain  that  they  are  convicted  not  by  knowledge  of  the 
Judge  himself  but  by  their  own  confession.  The  serpent,  however, 
is  convicted  by  the  confession  of  an  accomplice,  not  even  under  oath ; 
something  which  no  modern  civilized  jurisprudence  would  permit. 

The  explanation  is  no  doubt  historical.  In  the  early  stages  of 
civilization  a  clean-cut  distinction  is  made  between  the  free  and  the 
slave ;  the  free  has  rights  the  slave  has  none.  As  late  as  the  second  half 
of  the  19th  century  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  in  a  very  well  known  judgment,  expressed  the  opinion 
of  many  Americans  that  the  negro  slave  has  no  rights  which  a  white 
man  is  bound  to  respect.  In  the  old  jurisprudence — sometines  in 
jurisprudence  not  so  very  old — to  convict  a  freeman  requires  a  con- 
fession or  evidence  under  some  such  sanction  as  that  of  an  oath;  to 
convict  a  slave  requires  but  the  accusation  of  a  freeman,  especially  if 
that  freeman  be  the  slave's  master. 

Here  the  serpent  is  considered  as  a  household  slave  of  Adam  and 
Eve,  more  clever  and  better  educated  than  master  or  mistress,  as  was 
not  uncommonly  the  case  even  in  comparatively  modern  times — but 
a  slave  nevertheless.  The  word  of  the  mistress  was  sufificient;  the 
slave  had  no  rights,  his  conviction  was  immediate,  and  his  punishment 
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followed,  swift  and  dire.  The  household  slave  is  cast  out  to  live  in 
the  field,  and  is  cursed  above  all  animals.  To  prevent  any  communi- 
cation between  him  and  humank^^>hereafter,  each  had  to  watch 
diligently  the  other — the  man  to  watch  the  venomous  head,  the  ser- 
pent the  crushing  heel. 

The  serpent  had  not  eaten  of  the  forbidden  fruit,  even  if  the 
prohibition  extended  to  him,  of  which  there  is  no  evidence.  All  he 
had  done  was  at  the  worst  to  misconstrue  a  statute  which  Eve  and 
Adam  could  interpret  as  well  as  he,  but  he  paid  the  penalty  of  the 
sharper  intelligence  which  leads  astray  the  more  stupid.  Numerous 
examples  are  to  be  found  in  history  as  well  as  in  fable  of  the  clever 
underling  corrupting  the  superior  whose  intelligence  was  inferior, 
whether  from  tender  years  or  natural  defect.  The  underling 
has  always  suffered,  and  rightly;  superior  intelligence  has  its  duties  as 
well  as  its  privileges.  The  punishment  of  a  house-servant  by  sending 
him  out  to  work  with  the  slaves  in  the  field  was  perhaps  the  most 
severe  possible  (it  would  not  pay  to  kill  a  slave) ;  he  had  unending  toil 
under  severe  taskmasters,  and  lived  ever  in  dread  of  the  ergastulum. 
Death  itself  was  often  preferred. 

Then  came  the  mistress — the  woman's  punishment  was  greater 
than  that  of  the  man — until  quite  modern  times  it  has  always  been 
so;  now  perhaps  the  pendulum  has  swung  the  other  way.  If  a  man 
had  suffered  the  faith  of  Edith  Cavell,  little  would  have  been  heard  of 
it,  and  no  woman  murderer  has  been  executed  in  Ontario  for  many 
years. 

In  the  early  English  law  the  male  criminal  was  drawn  to  the 
gallows  and  hanged,  the  female  was  drawn  to  the  gallows  and  burned 
at  the  stake.  A  servant  killing  a  master,  if  a  man,  was  hanged;  if 
a  woman,  was  burned  to  death,  although  both  were  guilty  of  "petit 
treason."  A  wife  killing  her  husband  was  burnt  at  the  stake  as  a 
traitor;  a  man  for  killing  even  the  King  was  not.  Blackstone  in  vain 
attempts  to  make  this  difference  due  to  a  regard  to  "the  decency  due 
the  sex."  It  was  simply  brutal  disregard  for  what  was  considered 
the  inferior  part  of  humanity. 

The  crime  of  Eve  and  the  crime  of  Adam  were  the  same,  but 
Eve  was  more  severely  punished  by  being  made  subject  to  the  master- 
ship of  her  fellow  convict,  as  well  as  in  undergoing  torture  when  per- 
forming the  function  which  she  alone  could  perform  and  which  must 
needt  be  performed  if  the  race  was  to  come  into  existence.  The 
punishment  of  death  was  commuted  to  one  of  servitude  for  life,  with 
periodical  torture. 
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Adam's  sentence  was  comparatively  light;  he  must  work  hard  for 
a  living — no  slavery,  no  torture — followed  by  ultimate  death. 

The  trial  is  over,  the  prisoners  convicted  and  sentenced,  but 
the  indirect  effect  is  still  to  come.  Adam  had  become  as  one  of  the 
Gods  from  the  knowledge  he  had  acquired,  he  had  been  sentenced 
to  death  at  some  time,  and  it  must  be  made  certain  that  he  would  not 
avoid  this  death. 

There  was  a  tree  in  the  park  of  whose  qualities  we  now  hear  for 
the  first  time-^— the  tree  of  life,  which  was  planted  in  the  midst  of  the 
park.  It  is  mentioned  incidentally  in  an  earlier  part  of  the  story, 
but  no  hint  is  given  of  its  marvelous  properties.  Now  it  appears  that 
if  Adam  should  eat  of  the  fruit  of  this  tree  he  would  live  on  indefinitely, 
notwithstanding  the  sentence.  To  prevent  this  evasion,  Adam  is 
turned  out  of  the  park  and  prevented  from  ever  entering  it  again. 
No  doubt  Eve  went  with  him ;  she  afterwards  bears  him  children ;  but 
we  have  no  account  of  the  serpent's  fate.  It  is  to  be  presumed  that 
he  also  was  ejected,  otherwise  he  could  not  keep  an  eye  on  the  heel 
of  the  seed  of  the  woman. 

Of  the  historical  truth  of  this  story  I  express  no  opinion ;  but  it  is 
plain  that  the  writer  of  it  believed  that  what  was  done  was  wholly 
right — nay,  more,  that  it  would  appeal  to  his  hearers  as  being  wholly 
right ;  and  if  not  above,  of  a  surety  not  below,  the  current  ideas  of  law 
and  justice. 

It  must  therefore  have  been  written  when  the  law-giver  and  the 
law-interpreter  were  one  and  the  same  person,  when  the  Judge  was 
peripatetic  and  examined  into  crimes  personally,  when  the  accused 
might  be  compelled  to  convict  himself,  when  the  slave  had  no  rights, 
and  when  the  woman  was  also  an  inferior  creature,  whose  punishment 
might  and  should  be  greater  than  that  of  the  man  in  like  case  offending. 
Whatever  be  the  conclusion  as  to  the  time  of  the  first  telling  of  the 
tale,  it  forms  an  interesting  study  in  comparative  jurisprudence. 
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THE  CROWN  SIDE  OF  THE  *'EYRE"  IN  THE 

EARLY  PART  OF  THE  THIRTEENTH 

CENTURY. 


William  Renwick  Riddell^ 


In  this  "Journal"  for  July,  1914  (vol.  V.,  pp.  193,  sqq.)  will  be 
found  an  account  of  a  trial  of  an  action  on  the  civil  side  before  the 
Justices  in  Eyre  at  Hereford  in  1220.  This  gives  a  vivid  representa- 
tion of  the  customs  in  those  days.  I  have  thought  it  might  be  equally 
interesting  to  examine  some  of  the  proceedings  in  the  criminal  law  at 
the  same  period. 

More  than  thirty  years  ago  the  late  Professor  Maitland  edited  an 
account  of  the  proceedings  on  the  Crown  Side  before  the  "Justices  in 
Eyre"  for  the  County  of  Gloucester  in  122P  from  which  I  take  the  ma- 
terial for  the  following  article  :^ 

The  "Justices  in  Eyre"  were  Simon,  Abbot  of  Reading,  Randolf, 
Abbot  of  Evesham  (neither  of  whom  is  known  to  have  had  any  legal 
training),  Martin  Pateshull,  a  ecclesiastic  but  a  judge  and  lawyer  held 
in  great  reverence  by  "Bracton"  who  wrote  some  thirty  years  after- 
wards, Robert  Lexington  (also  an  ecclesiastic)  and  Ralph  Harvey 
(these  two  Judges  of  the  King's  Court  also)  ;  and  John  of  Monmouth, 
a  powerfuF  baron  and  favorite  of  King  John. 

Two  Rolls  were  kept  of  the  proceedings  which  are  substantially 
identical,  but  in  different  hands  and  varying  in  minutiae.* 

The  very  first  case  recorded  introduces  us  at  once  into  the  mediaeval 
atmosphere. 

"Hundredum  de  Kyftesiate." 

"Willelmus  le  Comur  de  Swelle  occidit  Willelmum  Molendinarium 
sicut  venerunt  de  cervisia  et  fugit;  et  fuit  in  franco  pleg^o  villate  de 


iLL.D.,  F.  R.  Hist.  Society,  etc.,  Justice  of  the  Supreme  Court  of  Ontario. 

2Pleas  of  the  Crown  /  for  the  /  County  of  Gloucester  /  before  the  Abbott  of 
Reading  and  His  /  Fellows  Justices  Itinerant  /  in  the  Fifth  year  of  the  Reign 
of  King  Henrv  the  Third  /  and  the  vear  of  Grace  /  1221  /  Edited  by  /  F.  W. 
Maitland  /  London  /  Macmillan  and'  Co.  /  1884."    Q.,  8vo,  pp.  Hi  +  155. 

3The  translations  are  my  own,  they  aim  at  substantial  accuracy  and  claim 
no  other  merit. 

*Maitland  is  puzzled  at  the  necessity  for  the  two  rolls.  I  venture  to  suggest 
that  one  was  to  be  kept  permanently  in  the  Exchequer,  the  other  to  be  for  the 
use  of  subsequent  Eyres.  That  one  was  kept  in  the  Exchequer  is  certain,  as 
many  a  sheriff  found  to  his  cost  when  "passing  his  accounts";  that  the  justices 
in  Eyre  had  with  them  the  roll  of  the  preceding  Eyre  is  (at  least  in  some  cases) 
equally  certain.    See  case  No.  183,  page  47  of  the  book. 
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Suelle  eo  quod  non  est  ibi  nisi  una  decenna,  et  ideo  villata  in  misericord- 
ia.  Postea  cognovit  villata  quod  non  fecerunt  sectam  post  eum  et  ideo 
in  misericordia.  Willelmus  utlagatus  est  per  sectam  Matillidis  uxoris 
ejus,  et  mortua  est.  Catalla  ejus  3^^  m.  unde  Engelardus  de  Cigonni 
tunc  vicecomes  respondeat.  Englescheria  falso  presentata  est,  scilicet 
per  alios  quam  fuit  in  comitatu  et  ideo  murdrum. 

"Et  sciendum  quod  in  hoc  comitatu  debet  Englescheria  presentari 
per  duos  ex  parte  patris  et  per  unum  ex  parte  matris."" 

In  those  days  a  great  part  of  England^  had  the  institution,  the 
peace-pledge.  This  was  of  very  old  standing,  often  attributed  to  King 
Alfred,  but  at  least  in  principle  much  older.  In  theory  the  heads 
of  ten  households  were  united  in  a  tithing,  decenna,  each  being  respon- 
sible (in  money)  for  the  misconduct  of  his  fellows.    They  were  bound 


^''Hundred  of  Kiftsgate  .  .  ."  "William  the  Coroner  of  Swell  killed 
William  Miller  as  he  was  coming  from  a  feast,  and  fled ;  he  was  in  the  frank 
pledge  of  the  Township  of  Swell,  as  there  is  but  one  tithing  there ;  and  con- 
sequently the  Township  is  in  mercy.  Afterwards  the  Township  admitted  that 
they  had  not  pursued  him  and  consequently  in  mercy.  William  (the  coroner) 
was  outlawed  at  the  suit  of  Matilda,  his  (i.  e.,  William  Miller's)  wife,  and 
she  is  dead.  His  (i.  e.,  William  the  Coroner's)  chattels  are  three  and  a  half 
marks  (i.  e.,  £2.6.8),  for  which  let  Engelard  of  Cigogne,  at  that  time  sheriff, 
account. 

Englishery  was  falsely  presented,  that  is  by  others  than  were  in  the  county, 
consequently  murdrum. 

Be  it  noted  that  in  this  county  Englishery  should  be  presented  by  two  on 
the  father's  side  and  one  on  the  mother's  side." 

"Cornur,"  ("Coruner,"  "Corouner"  are  more  common  forms  in  Anglo- 
French),  Coronator,  Coroner,  originally  "custos  placitorum  coronse.' 

There  are  two  parishes  in  Gloucester  called  Swell,  i.  e.,  Upper  Swell  and 
Lower  Swell. 

"Molendarius,"  "Miller^"  family  names  were  struggling  into  existence. 

"Cervisia,"  "ale,"  not  only  the  drink  but  also  the  feast. 

Murray  New  English  Dictionary,  vol.  1,  p.  213,  "Ale  3  a  festival  or  merry- 
making at  which  much  ale  was  drunk ;  an  ale-drinking"  Skeat.  Etym.  Diet. 
Sub  voc.  "Bridal" — "There  were  leet-ales,  scot-ales,  church-ales,  clerk-ales, 
bed-ales  and  bride-ales." 

("Cervisia"  is  found  in  Pliny  and  Ulpian ;  and  is  from  a  Gallic  word,  the 
precise  form  of  which  seems  to  be  uncertain.) 

"Villate" — the  terminal  "e"  is  often  for  "ae"  the  genitive  (as  here)  or 
dative  singular  or  nominative  plural  of  the  first  declension    (here=:"villatae"). 

"Englescheria"  or  Englescherie"  (not  Enples-cherie  as  it  is  absurdly  enough 
printed  in  the  Index  to  Pitt-Lewis'  edition  of  Blackstone's  Commentaries,  Vol. 
IV,  p.  527),  Englishery,  see  the  text. 

I  translate  "villata"  "Township"  with  Pollock  &  Maitland  rather  than 
"vill"  with  Sir  James  Stephen — the  former  name  represents  the  people,  the  lat- 
ter the  territory. 

^At  the  end  of  the  century  the  jurors  of  Westmoreland  claimed  that  the 
frank  pledge  was  not  in  force  north  of  the  Trent ;  probably  it  was  not  in  force 
north  of  the  Humber  and  "it  is  to  say  the  least,  extremely  doubtful  whether 
the  system  of  frankpledge  extended  to  any  part  of  the  ancient  Kingdom  of 
Northumbria."  Pollock  &  Maitland's  History  of  English  Law.  Vol.  1,  p.  556, 
and  see  esp.  note  3  on  that  page. 
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to  have  the  offender  present  when  called  upon  to  answer  for  his  of- 
fence. 

No  one  was  allowed  to  be  in  England  more  than  forty  days  with- 
out being  enrolled  in  some  tithing  or  decenna.^ 

Two  or  three  times  a  year  the  Sheriff  of  the  County  held  his  Court, 
the  Sheriff's  Toum  for  the  view  of  Frank  pledge,  i.  e.,  to  see  that  every 
resident  of  the  County  was  in  some  decenna;  sometimes  some  lord  or 
great  man  had  the  right  (and  oftener  claimed  it)  to  have  the  view  of 
Frank  pledge  at  his  Leet,  but  one  way  or  another  it  was  provided  that 
ever}-  male  above  twelve  years  of  age  must  be  in  some  decenna.  Each 
decenna  had  a  headman  by  whose  name  the  decenna  was  often  known 
and  who  had  some  kind  of  authorit\'  over  the  other  members  probably 
different  in  different  parts  of  the  country. 

An  exception  was  made  of  those  who  were  the  members  of  the 
household  of  another  and  therefore  his  manupastus  or  mainpast,  fed 
(pastus)  by  his  hand  (manu) — for  these  he  must  be  responsible. 

The  Kingdom  was  divided  into  Counties,  these  in  most  of  England 
into  himdreds,  the  htmdreds  into  tithings,  each  tithing  having  its  decen- 
na. The  township  or  villata  had  generally  several  decennae-  It  was 
the  duty  of  the  township  to  see  that  every  man  was  in  a  decenna.  Some- 
times, indeed,  as  in  Swell  here  mentioned,  the  whole  township  was  one 
decenna.  If  the  township  failed  to  have  any  man  in  a  decenna,  the 
township  itself  was  responsible  for  him. 

In  the  present  case  the  slayer  was  in  the  Villata  of  Swell  which 
in  its  totality  formed  one  decenna,  and  consequently  the  \'illata  was 
responsible  for  producing  him  before  the  Justices  in  Eyre.  He  was 
not  produced,  "fugit,"  and  consequently  "in  misericordia" — it  was  "in 
mercy,"  i.  e.,  liable  to  a  fine  to  the  King  for  not  producing  him. 

But  this  was  not  an  end  to  its  troubles.  When  anyone  was  found 
slain,  it  was  the  duty  of  the  finder  to  raise  the  hue  and  cr\-,  hutesium 
(or  uthesium)  et  clamor.^  He  was  also  required  to  attend  the  Eyre 
when  the  matter  was  enquired  into.  All  the  neighbors  were  required  to 
turn  out  armed  in  order  to  arrest  the  wrongdoer,  often  much  shouting 
and  hornblowing  ensued,  and  the  "hue"  was  "homed"  from  Vill  to 
Vill."  If  the  Villata  failed  thus  to  pursue,  facere  sectam,  it  was  fined, 
and  that  is  what  happened  here. 


"4  Blackstone's  Comm.,  p.  114. 

^Much  learning  has  been  displayed  in  the  enquiry  into  what  this  "uthesium" 
was.  Pollock  &  Maitland  think  it  was  simply  "out,  out."  Hist  Eng.  Law,  Vol. 
1.  pp.  576.  577.  cf.  Murray's  New  English  Dictionary,  sub  voc:  "Haro"  has  been 
given  by  others. 

"See  Pollock  &  Maitland,  Vol.  1,  p.  577. 
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The  wrongdoer  was  proceeded  against  in  the  County  Court  by  Ma- 
tillis,  (Maud  or  Matilda)  the  widow  of  the  slain  Miller  and  was  out- 
lawed, so  that  her  skirts  were  clear,  and  anyway  "mortua  est." 

As  soon  as  the  crime  came  to  the  ears  of  the  Sheriff,  Engelard  of 
Cigogne,  he  took  possession  for  the  King  of  the  wrongdoer's  goods  and 
chattels  to  the  value  of  three  and  a  half  marks  (the  mark  was  13/4),  a 
very  considerable  sum  in  those  days.  ^°  Engelard  was  no  longer  Sher- 
iff, indeed  he  was  one  of  those  whom  King  John  promised  to  put  out 
of  their  bailiwicks  in  England.  ^^  He  was  now  at  Windsor  and  died 
some  twenty  years  later.  ^^ 

Now  comes  that  which  looks  to  us  moderns  perhaps  the  most  cur- 
ious of  all  the  proceedings — "Englescheria  falso  presentata  est." 

Wherever  there  was  a  secret  homicide,  that  is,  in  the  sense  of  a 
killing  of  a  human  being  without  someone  being  brought  to  justice  as  its 
perpetrator,  it  might  be  a  murdrum  for  which  a  fine  must  be  paid  by 
the  hundred,  etc."  This  provision  of  the  law  is  said  to  have  originated 
with  the  Danes,  who  imposed  the  fine  no  matter  what  the  nationality  of 
the  slain ;  but  the  Normans  were  not  so  impartial  or  perhaps  were  more 
lenient  and  charitable  to  the  bloodthirsty  Saxon,  for  in  Norman  times, 
the  fine  was  not  exacted  if  the  deceased  was  an  Englishman.  But  he 
must  be  proved  to  have  been  an  Englishman,  and  this  proof  differed  in 
its  method  in  different  parts  of  the  country ;  enquiry  was  always  made 
at  the  Eyre  into  the  method  of  proving  Englishery  in  the  County  for 
which  the  Eyre  sat.^*     When  the  homicide  was  reported,  enquiry  was 


i°I  find  at  this  very  Eyre  horses  valued  at  2s,  4s,  4s,  5s,  5s,  5s,  etc.,  a  cart 
at  2s,  a  cart  and  a  horse  3s,  5s,  6/8,  a  horse  and  bag  of  grain  3/9,  a  boat  at  2s, 
etc.,  etc. 

i^Magna  Carta  (1st  Edit.)  sec.  50;  Articles  of  the  Barons,  sec.  40.  See 
McKechnie's  Magna  Carta,  p.  154 — Engelard  is  called  Engelardus  de  Cygony  in 
the  original,   (Magna  Carta,  Blackstone's  Text,  p.  XIX). 

^2He  was  required  by  this  Eyre  to  pay  a  large  sum  to  the  King,  but  suc- 
ceeded in  setting  up  a  set-oflf  for  the  whole  debt.  He  seems  to  have  been  a 
typical  man-of-arms  of  the  time.     Introduction  to  this  work,  pp.  XV,  XVI. 

i3At  this  time  the  fine  was  46  marks  (£30,  13,  4) — 40  marks  (£26,  13,  4)  to 
the  King  and  6  marks  (M  0.  0)  to  the  kinfolk  of  the  slain.  Pollock  &  Mait- 
land,  Hist.  Eng.  Law,  Vol.  II,  485. 

In  this  Eyre,  however,  the  fines  were  by  no  means  so  large,  and  no  part  of 
them  seems  to  have  gone  to  the  kin. 

i*Bracton,  f.  135b — "In  some  countries  Englishery  is  presented  by  two  males 
on  the  part  of  the  father  and  by  two  females  on  the  part  of  the  mother  of  the 
nearest  relatives  of  the  person  slain.  But  in  some  counties  it  is  presented  by 
one  male  on  the  side  of  the  father  and  by  one  female  on  the  part  of  the 
mother  *  *  *  in  some  counties  (according  to  some)  if  a  male  is  found 
to  have  been  slain  Englishery  is  presented  by  one  male  on  the  father's  side 
and  by  one  female  on  the  mother's  side  *  *  *  and  if  a  female  *  ♦  *  by  two 
females  either  on  the  father's  side  only  or  on  the  mother's  side  only  whose 
names  ought  to  be  enrolled  in  the  rolls  of  the  coroners  to  be  presented  before 
the  Justices  on  their  circuit,  and  where  the  persons  cannot  be  changed  nor  the 
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made  as  to  the  birth  of  the  deceased  "Francigena  vel  Anglicus,"  Frank- 
bom  or  English,  and  if  the  latter  could  be  proved,  it  was  proved  and 
the  names  of  the  witnesses  were  entered  by  the  coroner  on  his  roll. 
Then  "Englescheria  presentata  est"  at  the  Eyre;  otherwise  "Engles- 
cheria  falso  presentata  est"  or  "Englescheria  non  racionabiliter  pre- 
sentata est"  when  the  proper  persons  do  not  attest  or  "Englescheria 
non  presentata  est"  when  no  attempt  is  made  to  prove  Englishery  at 
all.  In  either  of  the  latter  cases,  murdrum  is  adjudged  and  the  hundred 
in  misericordia,  and  liable  to  a  fine. 

Here  is  another  case : 

"Thomas  Moraunt  occidit  Henricum  filium  Baldewyn.  et  fugit  in 
ecclesiam,  et  cognovit  factum  et  abjuravit  regnum;  et  Philippus  de 
Mukeletone  rettatus  f  uit  de  f orcia  ilia ;  et  venit  et  custodiatur.  Et  Wil- 
lelmus  Longus,  Rogerus  Tumol,  Radulfus  Prion,  Johannes  filius  Osgod, 
Wilekinus  frater  ejus,  Gaufridus  Molendinarius,  Wilekin  Bonpas,  Ber- 
tram filius  Walteri  rettati  f uerunt  quod  fuerunt  cum  eis  quando  Henri- 
cus  occisus  fuit ;  et  ideo  vicecomes  capiat  plegios  de  eis  quia  non 
malecreduntur.    Postea  Philippus  non  malecreditur  et  ideo  quietus."^' 

There  could  be  no  murdrum  in  this  case ;  the  chief  offender  ad- 
mitted his  guilt  and  abjured  the  realm.^®  Philip  who  was  suspected  of 
being  an  accomplice  and  taken  into  custody  was  not  charged ;  and  ac- 
cordingly was  set  free  and  all  others  who  were  present  were  required 
to  find  security  for  their  appearance  in  case  any  charge  might  thereafter 
be  made  against  them,  "standi  recto  si  qiiis  versus  eum  loqui  voluerit" 

The  following  is  a  different  case: 

"Quidam  latro  venit  ad  domum  Elvine  vidue  et  f  regit  domum  suam 
et  asportavit  lanam  et  catalla  ejusdem  Elvine;  et  Willelmus  filius  ejus- 
dem  Elvine  et  Mauricius  de  Herdewice  ipsum  occiderunt  fugiendo  cum 
latrocinio ;  et  saccus  cum  latrocinio  commissus  fuit  Willelmo  filio  Balde- 
wini  de  Herdewice  et  the  thinge  sue  et  ipsi  ilium  non  habuerunt  coram 


names  varied,  but  if  it  be  done  otherwise  there  will  be  no  Englisher>-  since  it  has 
not  been  duly  done  and  therefore  murdrum  will  be  assigned." 

Bracton  (edit.  Twiss)  Vol.  II,  page  391.  Notwithstanding  the  excellence  of 
the  edition  of  Bracton  by  Sir  Travers  Twiss,  it  is  a  pleasure  to  know  that  a 
new  and  critical  edition  is  being  issued  by  Yale  University. 

i5"Thomas  Moraunt  slew  Henry  Baldwinson  and  fled  into  the  church  and 
confessed  the  deed  and  abjured  the  realm ;  and  Philip  of  Mukeletone  (perhaps 
Mucklestone)  was  suspected  of  being  an  accomplice  and  he  came  and  was  taken 
into  custody,  and  William  Long,  Roger  Tumol.  Randolph  Prior,  John  Osgood- 
son,  Wilkin,  his  brother,  Godfrey  Miller,  Wilkin  Bompas,  and  Bertram  Walter- 
son  (Watson)  were  suspected  because  they  were  present  with  them  when 
Henry  was  killed;  and  consequently  the  Sheriff  is  to  take  pledges  of  them  as 
they  are  not  accused.  Afterwards  Philip  was  not  accused  and  accordingly  he 
went  free."  „ 

ispor  a  vivid  account  of  "abjuring  the  realm"  see  "The  Law's  Lumber-room 
by  Francis  Watt,  1st  series,  pp.  84,  sqq. 
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justicariis,  et  ideo  in  misericordia ;  Elvina  non  venit  et  languida  est,  ut 
dicitur,  et  Willelmus  et  Mauricius  venerunt  et  cognoverunt  quod  ita 
eum  occiderunt  in  fugiendo  et  hoc  idem  testatum  est  per  juratores. 

"Post  venit  Elvina  et  tulit  latrocinium  unde  seisitus  fuit  quando 
fuit  occisus  et  nichil  aliud  testatum  nisi  quod  latro  fuit  et  occisus  fugi- 
endo et  ideo  inde  quieti,  et  Alvina  ipsa  habeat  fardellum  suum."^'' 

A  thief  taken  in  the  act  or  in  flight  with  his  booty  "latrocinium" 
in  his  possession  "hand  habend,"  "hand-having"  "pris  ov'  mainoure," 
"captus  cum  manuopere,"  "taken  with  the  mainour"  could  be  killed  on 
the  spot^^  and  therefore  William  and  Maurice  "quieti." 

The  stolen  goods  were  handed  in  a  bag  to  the  chief  of  the  decenna ; 
he  should  have  produced  them  at  the  Eyre  and  failing  to  do  so,  he  and 
his  decenna  were  fined.  Afterwards  Elvina  produced  the  stolen  goods 
and  the  facts  being  clear  was  allowed  her  bundle ;  but  that  did  not  ex- 
cuse the  tithing  from  paying  its  fine. 

"Matheus  filius  Walteri  cecidit  de  equa  sua  in  aquam  et  submersus 
est;  nullus  malcreditur;  Judicium, — infortunium;  precium  eque  5s. 
unde  vicecomes  respondeat."^® 

Any  chattel  which  caused  death  was  in  those  times  and  for  long 
after  devoted  to  God,  "deodandus" ;  at  this  time  the  chattel  was  deliv- 
ered to  or  rather  taken  possession  of  by  the  villata  who  must  account 
for  its  value  to  the  King ;  here  the  Sheriff  is  called  on  to  account  for  it, 
probably  the  mare  had  got  into  his  possession. 

"Robertus  Capellanus  de  Salpertone  occidit  Rogerum  de  North- 

i7"A  thief  came  to  the  house  of  Elvina,  a  widow,  and  broke  (into)  her 
house  and  carried  off  wool  and  chattels  of  Elvina,  and  William,  the  son  of 
said  Elvina,  and  Maurice  of  Hardwicke  slew  him  fleeing  with  the  stolen  prop- 
erty, and  a  bag  with  the  stolen  property  was  given  in  charge  to  William  Bald- 
winson  of  Hardwicke  and  his  decenna,  and  they  did  not  have  it  before  the 
justices  and  so  they  were  in  mercy ;  Elvina  did  not  come,  she  was  said  to  be 
sick;  William  and  Maurice  came  and  admitted  that  they  did  kill  him  in  man- 
ner aforesaid  in  fleeing  and  the  same  was  testified  by  the  jurors.  Afterwards 
came  Elvina  and  brought  the  stolen  property  in  his  possession  when 
he  was  slain  and  there  was  nothing  in  evidence  but  that  he  was  a  thief  and 
was  slain  fleeing,  and  so  they  were  quit  and  Elvina  had  her  bundle  again." 

Hardwicke  ("Herdewice")  a  parish  in  Gloucestershire,  Tewkesbury  Division; 
"thethinge"  "tethinga,"  "thuthinga"  and  other  forms  are  found  for  "decen- 
na." tithing;  "fardellum"  old  French  "fardel"  later  "fardeau"  dim.  of  farde, 
a  burden.  . 

isSee  Pikes  Hist.  Crime,  Vol.  1,  page  2,  and  for  the  practice  on  the  con- 
tinent, Esmein's  History  of  Continental  Criminal  Procedure.  Boston:  Little, 
Brown  &  Co.,  1913,  pp.  XLIL,  sq.,  64,  65 :  this  work  (translated)  has  been  pub- 
lished under  the  auspices  of  the  Association  of  American  Law  Schools  and 
contains  a  most  admirable  account  of  the  evolution,  not  only  of  the  French, 
but  also  of  the  English  theory  and  practice  of  criminal  law 

i9"Mathew  Watson  fell  from  his  mare  into  the  water  and  was  drowned;  no 
one  was  charged ;  judgment  "Misfortune" ;  value  of  the  mare  5s.,  for  which  let 
the  Sheriff  account." 
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ieche,  et  ipse  captus  fuit,  et  malecreditur  de  morte  ilia  per  12  juratores, 
et  nullus  alius ;  et  Episcopus  per  OflScialem  suum  petiit  eum  et  habet,  et 
preceptum  est  ei  quod  faciat  justiciam  de  eo  per  censuram  ecclesiasti- 
cam;  nulla  catalla  habuit."^° 

This  is  an  instance  of  the  mediaeval  claim  of  the  Church  to  judge 
its  own  people,  a  claim  which  caused  no  little  trouble  and  scandal. 

Its  last  rehc,  "benefit  of  clergy,"  was  abolished  in  England  in  1827 
and  in  Upper  Canada  in  1833.-^ 

"Walkelinus  fihus  Rannulfi  occidit  Matilhdem  la  Dale  quodam 
cnipulo  et  captus  fuit  super  factum  cum  cnipulo  sanguinolento,  et  hoc 
testatum  est  per  villatam  et  per  juratores,  et  ideo  non  potest  dedicere; 
suspendatur;  nulla  catalla  habuit.''^- 

The  murderer  taken  in  the  act  or  with  the  bloody  knife  or  the 
fatal  club  in  his  hand  could  like  tlie  thief  taken  with  the  mainour,  be 
slain  on  the  spot ;  like  him,  too,  if  he  was  not  killed  at  once,  he  was  not 
allowed  any  defence  at  the  Eyre. 

"Rogerus  de  Foxton  cognoscens  se  esse  latronem  appellat  Adam 
Man  quod  est  seductor  domini  Regis  et  latro  et  quod  furatus  fuit  1 
equam  et  1  camisiam  et  quasdam  braccas  et  1  wimplam  et  hoc  offert 
probare  per  corpus  suum  sicut  curia  consideraverit.  Et  Adam  de- 
fendit  totum  sicut  curia  consideraverit. 

"Idem  Rogerus  appellat  Thomam  le  Messer  quod  in  tempore 
gwerre  furatus  fuit  9  garbas  frumenti  et  16  de  avena  et  4  vitulos. 

"Et  Thomas  venit  et  defendit  totimi  sicut  curia  consideraverit  quia 
non  loquitur  de  societate  quod  cum  eo  furatus  fuit  nee  in  societate 
fuit.  Consideratum  est  quod  nullimi  est  appellum  et  ideo  suspendatur. 
Et  Thomas  committatur  sub  plegiis  Willelmo  filio  Hugonis  et  Thoma 
de  Ilmeden  de  Com.  Warnvice  et  decennis  suis.  Et  Adam  nullum  habet 
plegium  et  petit  quod  abjurare  regnuin;  et  abjuravit  regnum."" 

-o"'Robert  the  Chaplain  (capellane)  of  Salperton  killed  Roger  of  North- 
leach,  and  he  was  taken  and  accused  of  this  death  by  12  jurors  and  no  one 
else  was ;  the  Bishop  by  his  official  claimed  him  and  obtained  him.  He  was 
directed  to  do  justice  in  the  matter  by  ecclesiastical  censure;  he  (Robert)  had 
no  chattels." 

Salperton  and  Northleach  are  parishes  in  Gloucester:  "Capellanus"  is  the 
ecclesiastic  who  officiates  in  a  chapel. 

2^See  "Some  Earlv  Legislatures  and  Legislation,"  33  Can.  Law  Times  for 
March.  1913,  pp.  190,  191. 

22"\Valkelin,  son  of  Ranulf,  killed  Matilda  la  Daie  with  a  certain  knife  and 
was  taken  immediately  with  the  bloody  knife :  and  this  was  proved  by  the 
township  and  by  12  jurors  and  so  he  was  not  allowed  to  say  anything;  let  him 
be  hanged,  he  had  no  chattels." 

"Cnipulum"  is  our  "knife,"  French  "canif,"  but  diminutive  in  termination. 

23"Roger  of  Foxton  admitting  himself  to  be  a  thief  appealed  Adam  Man  that 
he  was  at  fault  to'ward  our  Lord  the  King  and  a  thief  and  had  stolen  one  horse 
and  a  shirt  and  certain  breeches  and  one  wimple  and  this  he  offered  to  prove 
by  his  body  as  the  Court  should  consider.    And  Adam  denied  the  whole  charge 
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The  "approver"  of  whom  there  is  but  the  atrophied  survival 
"King's  evidence"  or  "State's  Witness"  was  a  well-known  character 
under  old  law.  Being  charged  with  treason  or  felony,  he  did  not  plead 
but  confessed  the  fact  and  appealed  (i.  e.,  accused)  another  as  an  ac- 
complice in  the  crime  so  that  he  might  himself  receive  a  pardon.  The 
Appellee  might  take  exception  to  the  appeal.  Thomas  did  so  in  the 
present  case.  He  set  up  that  the  approver  did  not  say  that  the  appellee 
and  he  were  "in  societate"  or  that  he  had  been  with  the  Appellee  when 
he  stole,  in  other  words  the  appeal  did  not  show  that  the  Appellee  was 
an  accompHce  (it  only  charged  a  stealing  by  the  appellee)  and  a  "de- 
murrer" lay.  There  was  no  such  thing  as  "amending  pleadings"^*  in 
those  days.  Roger  had  admitted  his  guilt  and  had  not  quoad  the  "9 
garbas  frumenti  etc."  brought  in  an  accomplice,  and  quite  logically  and 
properly  "ideo  suspendatur."  But  Thomas  must  give  bail  that  he  will 
answer  to  the  charge  if  it  should  be  brought  against  him  regularly. 

Adam  had  been  ready  to  fight  Roger  but  he  could  not  now.  He, 
too,  must  find  bail  like  Thomas,  but  he  has  none,  so  he  must  abjure  the 
realm  which  he  does. 

Let  us  see  now  a  regular  approver's  appeal. 

"Philippus  de  Egham  cognoscens  se  esse  latronem  appellat  Willel- 
mum  filium  Roberti  de  Dimescherche  quod  latro  est  et  socius  suus  de 
latrocinio  ita  quod  simul  furati  fuerunt  duos  equos  et  duas  vaccas 
et  unam  jumentam  in  campis  juxta  Lilletone  et  illos  vendiderunt  pro 
15s.  2d.  unde  idem  Willelmus  habuit  quartam  partem  ad  partem  suam 
et  hoc  offert  probare  versus  eum  per  corpus  suum  sicut  curia  considera- 
verit.  Et  Willelmus  venit  et  defendit  latrocinium  et  societatem  et  totum 
de  verbo  in  verbum  per  corpus  suum  sicut  curia  consideraverit.  *  *  * 
et  ideo  consideratum  est  quod  duellum  sit  inter  eos  et  Willelmus  det 
vadium  defendendi  se  et  Philippus  probandi;    plegius  eorum  gaola. 

as  the  Court  should  consider.  The  said  Roger  appealed  Thomas  Messer  that 
in  the  time  of  the  (recent)  war  he  had  stolen  9  sheaves  of  wheat  and  16  of  oats 
and  4  calves  and  Thomas  came  and  denied  the  whole  as  the  Court  should  con- 
sider. Because  he  (Roger)  did  not  say  that  he  had  stolen  with  him  nor  that  he 
was  in  company  with  him,  it  was  considered  that  the  appeal  was  null,  and  so  let 
him  (Roger)  be  hanged.  And  Thomas  was  committed  under  pledges  to  William 
Hughson,  Thomas  of  Ilmington  in  the  County  of  Warwick  and  their  decennae. 
Adam  had  no  bondsmen  and  asked  that  he  might  abjure  the  realm;  and  he  did 
abjure  the  realm." 

I  do  not  find  a  Foxton  in  Gloucestershire — there  is  one  in  Cambridge  and 
one  in  Leicestershire — but  thieves  were  ever  a  wandering  folk :  Ilmington  is  in 
Warwickshire  and  Gloucestershire :  "seductor"'  is  one  who  does  not  give  an- 
other his  dues;  "in  tempore  gwerre,"  the  wars  between  the  nobles  and  King 
John  continued  into  Henry's  reign. 

2*This  is  not  strictly  accurate — a  miskenning  or  stultiloquium,  i.  e.,  a  mis- 
take in  pleading,  might  sometimes  be  made  right  on  paying  a  fine — Pollock  and 
Maitland,  Vol.  II,  518— but  an  appeal  of  felony  was  sir'xcti  juris. 
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"Veniunt  die  Lune  armati.  Philippus  convictus  est  et  suspensus 
et  Willelmus  inveniat  plegiura  et  interim  custodiatur."^' 

Here  the  appeal  is  regular  "socius  suus  de  latrocinia"  and  Philip 
has  a  fight  for  his  life.^^  He  is  defeated  and  hanged.  The  fate  some- 
times met  by  the  unsuccessful  combatant  is  shown  in  another  case 
where  one  George  appeals  Thomas  of  an  assault  and  wounding;  in  bat- 
tle "Thomas  devictus  est  et  obcecatus  et  ementulatus."-^ 

The  terrible  state  of  society  in  England  in  those  days  is  proved  by 
the  many  cases  in  which  "malefactores"  break  into  houses  and  slay  all 
or  many  of  the  inmates — generally  "nescitur  qui  f uerunt'' ;  also  by  the 
constantly  recurring  finding  of  dead  bodies  in  the  wood  or  on  the  high- 
way-^ sometimes  we  are  told  "quidam  latro  occisit  alterum,"  while  the 
number  of  robberies  w^ith  violence,  of  assaults  and  woundings,  and  of 
simple  theft  is  appalling. 

I  do  not  say  anything  of  the  practice  of  accusation,  of  the  juries 
which  are  the  original  of  our  juries  grand  and  petit,  of  the  curious 
and  complicated  question  of  what  was  to  be  done  if  an  accused  de- 
clined to  put  himself  upon  the  country.  All  these  and  many  other 
points  of  historical  interest  are  suggested  by  this  record. 

I  close  this  article  by  citing  one  more  case : 


25"Philip  of  Egham  confessing  that  he  was  a  thief  appeals  William  Rob- 
ertson of  Dimescherche  that  he  was  a  thief  and  his  accomplice  in  theft  so  that 
they  had  together  stolen  two  horses  and  two  heifers  and  one  mare  in  the  fields 
near  Lillington  and  sold  them  for  15/2  of  which  William  had  a  quarter  for  his 
share,  and  this  he  offers  to  prove  against  him  by  his  body  as  the  Court  may 
adjudge.  And  William  comes  and  denies  theft  and  association,  the  whole  charge, 
and  offers  to  defend  by  his  body  as  the  Court  may  adjudge  *  *  *  accordingly 
it  is  decided  that  there  shall  be  a  duel  between  them,  and  William  must  give 
pledges  to  defend,  Philip  to  prove — the  gaol  their  bail. 

They  come  armed  on  Monday :  Philip  is  defeated  and  hanged,  William  is 
to  find  security,  and  in  the  meantime  to  be  in  gaol." 

There  is  an  "Egham''  in  Surrey,  a  "Dymchurch"  in  Kent;  Lillington  is  in 
Warwick.  Where  any  party  could  not  find  bail,  he  must  go  to  gaol  and  the 
terse  formula,  "plegius  ejus  gaola,"  was  not  at  all  uncommon.  For  an  instance, 
see  the  case  referred  to  in  the  article,  "A  half-told  tale  of  Seven  Hundred 
Years  Ago."  5  Journ.  Am.  Inst.  Crim.  Law,  etc.,  (July,  1914)  page  197. 

26The  late  Goldwin  Smith  used  to  say  "as  well  expect  the  tiger  to  abolish 
the  jungle  as  the  lawyer  to  reform  the  practice  of  law."  A  more  absurd  and 
misleading  statement  never  was  made  even  by  a  professor  of  History.  All 
changes  for  the  better  in  the  practice  of  law  have  been  made  at  the  instance  of 
lawyers. 

^""Thomas  was  defeated,  blinded  and  ementulated." 

28See,  page  99,  for  an  example  "Quidam  ignotus  inventus  fuit  occisus  nes- 
citur  quis  fuit  nee  quis  eum  occidit  ideo  murdrum"  "a  certain  unknown  man  was 
found  slain,  it  is  not  known  who  he  was  nor  who  slew  him,  therefore  murdrum." 

"Xescitur  qui  fuerunt."  "It  is  not  known  who  they  were."  "Quidam  latro 
occisit  alterum.''     "A  certain  robber  killed  another." 
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"Hugo  filius  Velatoris  occidit  amicam  suam,  nullus  alius  malecredi- 
tur  captus  fuit  et  obiit  in  prisona."^" 

This  tragedy  of  never  ending  recurrence  gives  a  human  touch  to 
the  old  record;  the  gaol  from  the  very  beginning  has  been  a  place- 
of  torture,^"  thanks  to  John  Howard  and  those  like  him  now  a  little 
alleviated;  countless  unfortunates  like  Hugo  filius  Velatoris,  obienint 
in  prisona. 


29"Hugh,  the  son  of  Velator,  kills  his  leman,  no  other  is  accused;  he  was 
taken  and  died  in  prison.' 

Then  as  now  the  leman  was  the  "lady-friend." 

30Pike  Hist.  Crime,  Vol.  1,  page  130  "These  cages  were  *  *  *  probably 
designed  with  a  view  not  less  to  the  prisoner's  discomfort  than  to  his  safe- 
keeping." "So  far  as  we  can  see,  the  Justices  of  Henry  IH's  reign  used  their 
power  of  imprisonment  chiefly  as  a  means  of  inflicting  pecuniary  penalties." 
Pollock  &  Maitland,  Hist.  Eng.  Law,  Vol.  II,  page  156. 
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the  way  of  filling  the  ranks,  will  assume  a*  less  formidable  aspect  under 
the  inspiration  of  Federal  pay  and  a  powerful  public  sentiment  in  favor 
of  preparedness.  The  election  and  selection  of  officers  is  a  problem 
full  of  difficulty  and  deserving  of  serious  and  constructive  thought. 
The  opportunity  for  politics  is  sufficiently  inviting  to  tempt  some  good 
men.  Discharges  from  the  volunteer  forces  should  be  regulated  exactly 
like  those  in  the  Army.  In  Virginia  and  other  States  it  is  at  times 
difficult  to  know  whether  the  discharge  is  "with  honor,"  "without 
honor,"  "dishonorable,"  or  simply  "for  the  good  of  the  service."  The 
list  of  retired  officers  should  be  standardized  according  to  Federal 
practice.  Both  the  time  of  service  and  the  grade  differs  in  the  States, 
as  well  as  the  duties  and  penalties  to  which  retired  officers  remain  sub- 
ject. 

The  amount  of  fines  and  extent  and  character  of  imprisonment 
should  be  standardized.  Sen'^ice  of  process  and  notices  and  the  enforce- 
ment of  judgments  should  be  by  persons  in  the  service.  The  entire 
judicial  establishment,  as  has  been  said,  should  be  complete  within  itself 
and  so  scientifically  organized  as  to  command  the  respect  of  the  pub- 
lic, the  Bench  and  the  Bar. 

Needed — A  Sisterhood  of  States. 
There  are  many  other  vital  matters  that  will  be  suggested  by  the 
experience  and  training  of  those  whose  sacred  duty  it  will  be  to 
reorganize  the  National  Guard  into  complete  usefulness,  and  it  will 
not  be  said  without  a  patriotic  purpose  that  every  officer  of  the  Army 
and  the  Guard  stands  ready  to  perform  any  serv'ice  demanded  of  them 
in  the  preparation  of  a  complete  and  authenticated  national  military 
program,  and  in  directing  the  attention  of  State  Legislatures  to  adopt 
it  and  preserve  it  in  the  same  spirit  in  which  it  is  oflFered.  In  the  past 
there  has  been  no  sisterhood  among  the  States  and  there  has  not  been 
enough  voluntary  brotherhood  on  the  part  of  the  Regular  Army.  In 
the  future  there  must  be  concert  of  action,  uniformity  of  ideals,  a 
magnanimous  surrender  of  local  customs,  a  sinking  of  personal  prej- 
udices and  a  wholesouled  spirit  of  service,  if  a  suitable  public  support 
is  to  be  had,  and  America  is  to  become  adequately  prepared.  I  leave 
with  you  the  inscription  on  the  monument  to  one  of  Georgia's  greatest 
statesmen : 

"Who  saves  his  country,  saves  all  things 

And  all  things  saved  bless  him. 

Who  lets  his  country  die,  lets  all  things  die 

And  all  things  dying  curse  him." 


THE  FIRST  EXECUTION  FOR  WITCHCRAFT  IN 

IRELAND 


William  Renwick  Riddell^ 


We  of  the  present  age  find  it  very  difficult  to  enter  into  the 
atmosphere  of  the  times  in  which  witchcraft  was  a  well  recognized  and 
not  uncommon  crime.  It  is  a  never-ceasing  cause  of  wonderment  to 
us  that  the  whole  Christian  world,  Emperor  King  and  Noble,  Pope 
Cardinal  and  Bishop,  all  shared  in  what  we  consider  an  obvious  de- 
lusion. Thousands  perished  at  the  stake  for  this  imaginary  crime,  no 
few  of  them  in  the  Isle  of  Saints  itself. 

The  extraordinary  story  of  the  first  auto  de  fe  in  Ireland  will 
well  repay  perusal,  both  from  its  intrinsic  interest  and  as  showing  the 
practice  of  criminal  law  at  that  time  and  place  and  in  that  kind  of 
crime,-  as  well  as  indicating  the  claims  of  the  Church  in  such  cases. 

While  witchcraft  was  an  offense  in  Saxon  times,  it  does  not  seem 
to  have  been  vigorously  prosecuted  until  the  Church  made  it  a  heresy. 
One  of  the  Extravagantes  of  John  XXII  dated  at  Avignon  is  per- 
haps the  strongest  fulmination  against  those  who  "pactum  faciunt 
cum  inferno,  daemonibus,  immolant,  hos  adorant,  fabricant  ac  fabricari 
procurant  imagines,  annulum,  vel  speculum,  vel  phialam,  vel  rem  quam- 
cunque  aliam  magice  ad  daemones  inibi  alligandos,  ab  his  petunt,  res- 
ponsa  ab  his  recipiunt,  etc." 

Richard  Ledred  (Ledrede  or  de  Ledrede),  a  Franciscan  Friar 
of  London,  became. Bishop  of  Ossory,  Ireland,  in  1318;  in  1324,  mak- 
ing an  episcopal  visitation  of  his  diocese,  he  received  formal  informa- 
tion that  in  the  City  of  Kilkenny  there  had  long  been  and  still  were 
many  heretics,  sorcerers  who  used  divers  kinds  of  magic.  On  careful 
inquiry  he  became  satisfied  that  the  chief  of  these  was  Dame  Alice 
Kyteler^  and  that  she  had  as  accomplices  her  son  William  Outlawe* 


^Justice  of  the  Supreme  Court  of  Ontario. 

^I  take  most  of  the  following  facts  from  a  publication  of  the  Camden  So- 
ciety: "A  /  Contemporary  Narrative  /  of  the  /  Proceedings  /  against  /  Dame 
Alice  Kyteler  /  prosecuted  for  Sorcery  in  1324  /  by  Richard  de  Ledrede,  Bishop 
of  Ossory  /  Edited  by  /  Thomas  Wright,  Esq.,  B.A.,  F.S.A.,  etc.  /  .  .  .  /  Lon- 
don /  .  .  .  MDCCCXLin."  Sq.  8vo,  cloth,  pp.  XLII,  plus  61  (with  advt.  of 
Camden  Society,  36  pp.).  The  narrative  is  in  Latin,  reasonably  grammatical  and 
with  few  non-latin  words.  The  translation  is  in  all  cases' my  own,  and  as  nearly 
literal  as  the  idiom  of  the  language  will  admit.  The  clause  quoted  from  the 
Pope's  Extravagant  means  "make  a  pact  with  hell,  they  sacrifice  to  devils,  they 
worship  them,  they  make  and  cause  to  be  made  images,  a  ring  or  a  mirror  or 
a  phial  or  some  other  kind  of  article  whereby  to  bind  devils  by  magic"  they 
seek  and  receive  responses  from  them,  etc. 

^The  name  is  given  as  "Kettle"  by  Sir  James  Ware  in  his  account  of  the 
Bishop  and  by  Holinshed  in  his  Chronicle  of  Ireland,  "Kiteler"  in  the  Irish 
Patent  Roll  of  31  Edward  I.  Our  older  chroniclers  did  not  trouble  much  about 
orthography;  with  them  often  "i's,"  "j's,"  and  "y's"  were  all  one. 

*This  is  variously  spelled  in  the  old  record  "Outlawe,"  "Owtlawe,"  "Utlagh," 
"Utlaw,"  "Utlawe,"  "Outlaw." 
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and  many  others.  Sorcery  had  been  declared  and  was  considered  a 
kind  of  heresy  and  the  Bishop  took  cognizance  of  it.  He  wrote  to 
the  Chancellor  of  Ireland  for  the  arrest  of  these  "pestiferous  persons." 
William  the  son  who  like  his  father,  William  Kyteler  was  a  banker 
and  a  very  wealthy  and  powerful  man.  at  once  betook  himself  to  the 
nobles  of  the  land,  "amicos  sibi  faciens  de  mammona  iniquitatis.''^ 

Amongst  those  applied  to  were  his  kinsman  Roger  Outlawe,  the 
Chancellor  of  Ireland,  Prior  of  St.  John  of  Jerusalem  (the  Order  of 
Hospitallers)®  and  the  Seneschal  of  Kilkenny,  Arnold  le  Poer."  These 
tried  in  vain  to  induce  the  Bishop  to  withdraw  the  charge ;  he  per- 
sisted, but  failed  to  obtain  writ  of  arrest  from  the  Chancellor,  who 
set  tip  that  the  writ  could  not  issue  unless  and  until  the  accused  had 
been  excommunicated  for  forty  days. 

The  Bishop  then  cited  Alice,  then  living  in  her  son  William's 
house,  to  appear  in  his  Ecclesiastical  Court;  she  at  once  removed  out 
of  his  jurisdiction.  Roger  Outlawe  sent  many  clerical  advocates,  who 
defended  the  charges  made  and  contended  that  in  such  a  case  personal 
appearance  of  the  accused  was  unnecessary. 

She  was  "solemniter  excommunicata"  for  forty  days  and  more, 
and  her  son  William  was  cited  by  the  Bishop.  When  Arnold  le  Poer 
heard  of  this,  he  went  with  William  to  the  Priory  of  Kenles  (Kells)* 
where  the  Bishop  was,  and  urged  him  to  withdraw  the  action  "offer- 
ing much  and  promising  more" ;  he  continued  his  supplication  almost 
till  midnight,  but  in  vain.  He  left  the  Bishop,  pouring  out  abuse  and 
threats. 

The   following  day,  Tuesday,  the  Bishop  was  met  after  divine 
service   at  the   border  of   Kells  by   Stephen  le   Poer,  bailiff  of  the 
hundred  of  Overk,"  with  a  writ  under  the  seal  of  Arnold  le  Poer  for ' 
the  attachment  of  the  Bishop  by  all  his  goods  and  chattels  and  for  his 


^  "Making  to  himself  friends  of  the  mammon  of  unrighteousness."  The 
Vulgate  version  of  Luke  XVI,  9.  reads :  "facite  vobis  amicos  de  mammona 
iniquitatis" ;  "make  to  yourselves  friends  of  the  mammon  of  unrighteousness." 

^He  became  Lord  Chancellor  of  Ireland  in  1321,  was  displaced  in  1325  by 
Archbishop  de  Bicknor  of  Dublin,  but  reinstated  in  1326.  See  Haydn's  Book  of 
Dignities,  3rd  Ed.,  p.  574. 

^  "Arnoldus,"  "Arnaldus,"  "Arnauldus."  "Le  Pouwer,"  "le  Poer,"  "le 
Power,"  "Power."  "Poer."  etc.,  etc..  Lord  of  Coulmacsamny  in  Co.  Waterford 
from  1308  to  1336.  A  "Seneschal"  was  really  a  governor,  or  rather  viceroy,  with 
very  great  powers,  limited  in  territorial  extent.  For  the  present  purpose  it  is 
not  necessary  to  innuire  into  the  range  of  his  powers. 

*A  town  in  Kilkenny  well  known  in  the  Ecclesiastical  History  of  Ireland ; 
once  a  walled  town  of  considerable  importance,  it  is  now  a  village  of  about  250 
inhabitants. 

*The  word  translated  "hundred"  is  "contrata,"  "contrad,"  a  district  in 
Ireland  or  Wales  corresponding  to  the  English  hundred.  Overk  is  a  barony 
northwest  of  the  River  Suir. 
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incarceration  in  the  prison  of  the  Castle  at  Kilkenny.  After  an  amus- 
ing colloquy,  the  Bishop,  having  satisfied  himself  of  the  genuineness 
of  the  seal  and  having  taken  possession  of  the  writ,  gave  himself  up 
to  be  led  to  prison.  He  did  not  do  so  however,  until  he  had  been 
threatened  with  the  hue  and  cry^°  if  he  did  not  go  along  quietly  and 
.without  actual  physical  laying  on  of  hands. 

He  refused  to  ask  for  a  reconciliation  and  went  to  gaol  where  he 
was  detained^^  till  after  the  day  set  for  William  to  appear  before  him. 
In  the  meantime  the  whole  diocese  was  put  under  an  interdict,  Arnold 
le  Poer,  Stephen  le  Poer  and  their  followers  were  excommunicated, 
while  clergy  and  laity  flocked  to  see  the  imprisoned  prelate.  Arnold 
le  Poer,  as  Seneschal,  caused  public  notice  to  be  given  for  all  hav- 
ing cause  of  complaint  against  the  Bishop  to  appear  before  the  King's 
Court  to  be  holden  at  Kilkenny  on  a  day  named.  Two  Justices  of 
the  King's  Bench  were  sent  down  by  the  Chancellor  and  the  Treas- 
urer^^ to  hold  this  Eyre  or  Assize  at  Kilkenny ;  many  complaints  were 
lodged  but  all  thrown  out  by  the  jurors.  William  Outlawe  seeing 
this,  went  at  once  to  the  Chancery  of  the  Liberty  of  Kilkenny  and 
unearthed  an  old  and  false  accusation  or  indictment  against  the  Bishop 
which  had  been  officially  cancelled  and  quashed  as  belonging  to  the 
ecclesiastical  jurisdiction.  He  had  it  re-written,  rubbed  it  with  the 
proper  materials  to  make  it  look  as  though  not  new-written  and  sent 
it  to  the  custos  of  the  Royal  Seal  for  the  Liberty  to  be  sealed  and 
sent  before  the  Court.  The  custos  refused  to  seal  it  and  William  sent 
it  to  Arnold  le  Poer  that  he  might  perhaps  detain  the  Bishop  in  gaol 
under  it.  Arnold  sent  to  the  Bishop  demanding  sureties  that  he  would 
appear  in  the  secular  Court,  offering  that  if  he  gave  security  he  would 
be  released.     The  Bishop  refused  for  several  reasons;  first,  that  the 


10  "Clamor  et  hutesium"  (or  uthesium).  Every  vill  was  bound  to  pursue 
one  charged  with  felony,  with  hue  and  cry,  blowing  horns,  etc.,  so  that  the 
culprit  was  "horned"  from  vill  to  vill.  This  would  be  more  disgraceful  for  the 
Bishop  than  an  actual  physical  seizure  of  his  person.  That  he  was  making  no 
idle  threat,  Stephen  indicated  by  showing  to  the  Bishop  "ad  quod  faciendum 
loricati  qui  cum  serviente  erant  et  caeteri  pedites  cornu  ad  hoc  parata  habuerunt 
circa  colla,"  "that  for  this  purpose  the  armed  men  who  were  with  the  officer, 
and  the  other  foot  soldiers  had  round  .their  necks  horns  strung  all  ready  to  do 
this." 

i^He  was  allowed  no  servant  or  companion,  "exceptis  uno  fratre  socio  et  uno 
f amulo  ad  faciendum  sibi  lectum  et  uno  garcione  ad  parandum  sibi  prandium ;" 
"except  one  priest  as  a  companion,  one  male  servant  to  make  his  bed,  and  one 
lad  to  prepare  his  dinner."  "Garcio"  is  medijeval  Latin,  from  which  comes  the 
modern  French  "garcon"    (Irish  "gossoon"),  boy,   attendant,   servant. 

i^The  Chancellor  was  Roger  Outlaw ;  the  Treasurer,  Walter  de  Isteleppe 
(de  Istelep.  de  Istlep.  de  Istelip,  Islip),  a  relation  of  the  well-known  Simon 
Islip,  Archbishop  of  Canterbury.  He  was  appointed  Treasurer  of  Ireland  in 
1315,  superseded  the  same  year,  he  was  reappointed  in  1317  and  remained  in 
office  till  1325.    Haydn,  p.  558. 
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real  cause  of  his  imprisonment  was  the  prosecution  for  sorcery  which 
he  had  initiated ;  second,  the  alleged  indictment  had  been  cancelled  and 
quashed;  third,  even  if  true,  the  matter  was  testamentary  and  not 
cognizable  in  the  civil  Courts,  and,  fourth,  and  especially,  those  who 
imprisoned  him  were  excommunicated  ipso  facto  and  he  was  not 
bound  to  answer  before  excommunicated  persons. 

Arnold,  eighteen  days  *after,  sent  by  the  Bishop  of  Leighlin, 
Meiler  le  Power,^^  his  uncle  and  Sheriff  of  Kilkenny,  a  warrant  for 
the  liberation  of  the  prisoner.  He  came  out  in  full  pontificalia,  and 
forthwith  cited  William  again. 

Shortly  before  the  day  for  appearance  came  around,  the  Bishop 
was  served  with  a  writ  to  appear  in  the  King's  Bench  at  Dublin  to 
show  why  he  had  placed  his  diocese  under  an  interdict  and  to  answer 
charges  laid  against  him  by  Arnold  le  Poer ;  he  was  told  by  the  Bailiff 
serving  the  writ  that  if  he  failed  to  appear  he  would  be  fined  £1,000. 

He  was  also  cited  by  the  Dean  of  the  "metropolitan  church" 
(i.e.  St.  Patrick's),  vicar  of  the  Archbishop  of  Dublin^*  (who  was  in 
remote  parts),  to  appear  before  him  to  answer  in  the  same  matters. 

The  Bishop  appeared  by  attorney  and  endeavoured  to  excuse  his 
want  of  personal  appearance  by  setting  up  that  to  reach  Dublin  he 
must  pass  through  the  territory  of  Arnold  and  his  friends,  and  conse- 
quently it  would  be  unsafe  for  him  to  try  it.  The  Dean  did  not  give 
effect  to  this  plea;  but  found  against  the  Bishop  and  dissolved  the 
interdict. 

It  does  not  appear  what,  if  any,  proceedings  were  had  in  the 
King's  Bench ;  probably  the  matter  was  allowed  to  drop. 

The  next  step  was  in  the  Court  of  the  Seneschal  in  Kilkenny  on 
Monday  next  after  the  Octave  of  Easter,  1324.  The  Bishop  had 
decided  to  call  in  the  aid  of  the  secular  arm  formally,  and  sent  to 
ask  the  Seneschal  then  sitting  in  Court  to  allow  him  to  speak  certain 
words  in  the  case  of  the  Church  and  the  faith  "before  him,  the 
nobles  and  the  people,  his  parochials,  there  gathered  together."  Arnold 
refused.  The  Bishop,  carrying  in  his  hands  the  Host,  went  with  many 
priests  in  solemn  procession  to  the  door  of  the  Court.     Some  of  the 

^^Or  Miler  le  Poer,  who  was  Bishop  of  Leighlin  from  1320  to  1341.  Haydn, 
p.  621.  In  1600  this  Bishopric  was  united  in  the  Bishopric  of  Ferns  and  Leigh- 
lin and  in  1835  in  that  of  Ossory.  Ferns  and  Leighlin.     Haydn,  page  622. 

^*The  Dean  was  William  de  Rodyerd  or  Rudyard,  Treasurer  of  St.  Patrick's, 
elected  Dean  in  1312,  and  remaining  Dean  till  1348.  He  is  said  to  have  become 
Chief  Justice  of  the  King's  Bench  1331,  but  Haydn  does  not  mention  this : 
Haydn,  pp.  577,  617.  The  Archbishop  of  Dublin,  who  was  also  Bishop  of 
Glendalough.  was  Alexander  de  Bicknor,  elected  1317  and  remaining  in  oflfice 
till  1349.    Haydn,  p.  615. 
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nobility  tried  to  stop  him,  but  notwithstanding  he  kept  on  toward  the 
Bench.  Arnold  jumped  down  and  with  many  opprobrious  and  vitu- 
perative words  drove  the  Bishop  away  "et  turpiter  ejecit." 

But  after  much  persuasion  by  his  followers  Arnold  relented;  he 
told  his  officers  to  place  at  the  bar  (where  thieves  and  robbers  were 
wont  to  be  sentenced)  "this  vile,  rustic  vagabond  from  England  with 
the  rubbish  which  he  carries  in  his  handS."^^ 

The  Bishop  loudly  protested  against  this  ignominy,  ibuit  did 
not  forget  his  purpose ;  he  spoke  manfully  and  urged  his  claim  to 
the  arrest  of  Alice  and  her  son.  The  Seneschal  told  him  to  go  for 
help  to  the  King's  Court  or  "elsewhere" ;  for  he  would  get  none  in 
his  Court. 

Almost  at  once,  the  Bishop  received  another  citation  to  answer  in 
the  Court  of  the  Archbishop  at  Dublin  to  a  charge  laid  against  him 
by  Alice  for  falsely  accusing  her  of  heresy  and  excommunicating  her 
"non  citatam,  non  monitam,  non  convictam  super  dicto  crimine."^" 

On  this  citation  the  Bishop  appeared  by  attorney  and  also  sent 
in  a  "written  brief."  It  was  set  up  on  his  'behalf  that  Alice  had  been 
convicted  before  him  of  heresy,  that  she  had  adjured  and  then  relapsed, 
and  that  he  was  proceeding  against  her  for  the  relapse,  but  that  never- 
theless she  was  allowed  to  go  freely  around  Dublin  and  to  associate 
with  many,  cleric  as  well  as  lay.  Only  one  person,  William  de  Notting- 
ham, ventured  to  argue  that  an  appeal  such  as  this  of  Alice's  did  not 
lie  in  cases  of  sorcery.  The  Bishop  failed  to  justify,  and  was  saddled 
with  "much  trouble  and  expense." 

About  the  same  time  the  Chancellor  cited  the  Bishop  before  the 
Parliament,  i.  e.  the  House  of  Lords,  at  Dublin,  the  Justiciar  of  Ire- 
land and  the  Lords  of  the  Kingdom.  The  Bishop  made  his  way  to 
the  capital  by  side  roads,  fearing,  and  justly  fearing,  that  he  would  be 
beset  on  the  highway. 

On  his  appearance  before  the  Bishops  and  Lords,  Arnold  accused 
him  of  acting  upon  a  Bull  of  the  Pope  which  had  not  been  approved 


^^The  word  I  translate  "vagabond"  is  "trutannus,"  a  mediaeval  Latin  word 
with  variant  forms  "trudandus,"  "truannus,"  "trutanus,"  meaning  a  buffoon, 
jester  or  wandering  juggler,  from  old  French  "truand"  or  "truant,"  a  vagabond; 
our  word  "truant"  is  the  same.  Arnold  thought  the  Bishop  should  have  stayed 
at  home  in  England,  and  wished  that  he  had.  "Hordys,"  which  I  translate 
"rubbish,"  Wright  thinks  means  "dirt."  I  cannot  trace  the  word.  Probably  it 
is  a  form  of  "ordure"  from  old  French  "ord."  Latin  "horridus,"  but  it  may 
refer  to  the  bread  of  the  Host  from  "hordeum."  "barley." 

18  "Not  cited,  not  advised  and  not  convicted  of  the  said  crime."  We  see 
now  the  advantage  of  her  non-appearance  in  person.  She  was  able  to  set  up 
that  the  proceedings  were  taken  behind  her  back  and  that  she  had  not  had  her 
"day  in  Court." 
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by  the  King.  He  claimed  that  there  never  were  any  heretics  in  Ire- 
land, but  it  was  called  the  Isle  of  Saints."  "But"  he  continued, 
"now  comes  this  foreigner  from  England  and  says  that  we  are  all 
heretics  and  excommunicated,  setting  up  some  Papal  constitution  of 
which  we  have  never  heard.  Because  defamation  of  this  land  touches 
the  person  of  us  all,  you  should  all  take  part  against  him." 

The  Bishop  defended  himself  so  vigorously  that  Arnold  lost  his 
temper  and  made  fearful  threats  against  him.  Friends  intervened, 
and  it  was  at  length  agreed  to  leave  the  matter  to  a  Commission  of 
four  Bishops  and  the  Dean  of  St.  Patrick's.^*  On  the  hearing  the 
Dean  would  not  believe  that  Arnold  had  directed  the  imprisonment  of 
the  Bishop ;  but  he  triumphantly  produced  the  writ  which  he  had  taken 
from  Stephen  le  Poer.  The  Commissioners  reported  the  fact  to  the 
Justiciar  and  Council ;  and  Arnold  was  compelled  to  beg  forgiveness 
from  the  Bishop.  The  Bishop  freely  forgave  him  the  personal  affront, 
but  insisted  on  being  allowed  to  proceed  without  hindrance  against 
the  heretics  and  their  "fautors"  in  the  diocese.  This  was  agreed  to, 
security  given  for  it,  and  the  two  kissed  each  other  in  presence  of 
prelates  and  the  King's  Council,  "facta  pace  inter  ipsos."^® 

Then  the  Bishop  sent  letters  supplicatory  to  the  Chancellor,  ask- 
ing for  an  order  for  the  arrest  of  Alice,  excommunicate  for  forty  days 
and  more;  but  he  was  unable  to  obtain  it. 

He  also  asked  the  Dean  of  St.  Patrick's  (Vicar  General  of  the 
Archbishop  of  Dublin)  to  cite  Alice  to  answer  on  a  certain  day  at 
Kilkenny  before  the  Bishop  on  a  charge  of  heresy  and  relapse;  this 
the  Dean  willingly  granted,  but  she  disobeyed  the  citation. 

The  Bishop,  remaining  in  Dublin,  sent  a  commission  to  his  dio- 
cese to  inquire  into  the  charges  of  heresy.  Orders  were  given  by  the 
proper  authorities  to  take  all  accused  to  the  gaol  at  Kilkenny  and  pro- 
duce them  before  the  Commission. ^°  Arnold  also  directed  the  Sheriff 
and  William  Outlawe,  laymen,  to  inquire  concerning  witchcraft  "if 
perchance  what  was  alleged  by  the  Bishop  was  true."  The  Bishop's 
Commissioners  divided  the  people  into  three  parts  and  so  made  three 
inquisitions.     One  of  these  was  specially  as   to  Alice  and  her  six 


^^  "Vos  melius  nostis  quod  in  terrae  Hybernise  nunquam  inventi  fuerunt 
haeretici,  sed  insula  sanctorum  consuevit  appellari."  "You  know  very  well  that 
in  the  land  of  Ireland  there  never  have  been  heretics,  but  it  is  accustomed  to 
be  called  the  Island  of  Saints." 

^^The  Bishops  of  Ferns,  Adam  de  Northampton  (1312-1346)  ;  of  Kildare, 
Walter  de  Veele  (le  Veele.  Calf)  (1299-1332)  ;  of  Emly,  W^illiam  Roghened 
(Rogheved,  Roghead,  i.  e.,  Roughhead)  (1309-1335),  and  of  Lismore,  John 
Leynagh   (1324-1358)  ;  the  Dean  was  William  Rudyard,  already  mentioned. 

^°  "Peace  being  made  between  them." 

20Composed  of  the  Bishop's  Ordinary  of  Ossory  and  two  other  clerics 
skilled  in  the  law. 
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alleged  accomplices.  The  Sheriff  and  William  put  the  poorer  people 
in  gaol  but  *'the  mother  of  William,  the  mistress  of  all,  they  allowed 
to  remain  free." 

When  the  Bishop  heard  this,  he  set  off  for  his  diocese.  Evading 
an  ambush  at  a  bridge,  he  came  to  Kilkenny.  Forthwith  (statim) 
he  entered  the  gaol  and  examined  the  accused.  Many  of  them  con- 
fessed even  more  crimes  than  they  had  been  accused  of,  and  said 
that  Dame  Alice  Kyteler  was  mother  and  mistress  in  all  the  villainy. 

The  Bishop  wrote  the  Chancellor  from  Acheth  (Athy,  a  town  in 
Kildare  on  the  Barrow)  and  also  the  Treasurer,  asking  for  the  arrest 
of  Alice,  WilHam  and  a  number  of  persons  named  alleged  to  be  ac- 
complices ;  but  in  vain.  He  then  wrote  the  Justiciar,  with  little  bet- 
ter success.  The  Justiciar  sent  his  writ  to  Arnold  le  Poer  directing 
him  to  do  justice  upon  Alice,  William,  her  son  and  the  others  named 
"until  they  should  be  reconciled  to  Holy  Church." 

This  writ,  wholly  without  precedent  and  unintelligible,  could  not 
be  acted  upon;  and  the  Bishop  applied  again  and  more  insistently 
for  the  proper  writ.    This  at  length  was  given  him. 

In  the  meantime  the  Bishop  had  again  cited  William  Outlawe  to 
answer  on  the  old  charge.  William  came  to  the  Court  where  sat 
the  Bishop  with  the  aged  Bishop  of  Lismore  (Leynagh)  as  coadjutor, 
armed  to  the  teeth  (armatus  usque  ad  dentes)  with  a  great  following, 
also  armed.  The  case  was  adjourned  to  be  heard  on  the  arrival  of 
the  Justiciar.  The  Justiciar  came,  and  in  the  presence  of  Justiciar, 
Treasurer  and  Lords  of  the  Council,  the  Bishop,  sitting  as  a  Judge, 
caused  to  be  stated  the  whole  proceedings  against  Alice.  He  then 
pronounced  judgment  against  her  as  "sortilegam,  magam,  haereticam  et 
relapsam"  that  she  be  delivered  to  the  secular  arm  and  her  goods 
forfeited.  He  also  the  same  day  had  a  great  fire  made  in  the  middle  of 
Kilkenny,  in  which  he  burned  a  "sack  full  of  her  pyxes,  powders, 
unguents,  nails,  hair,  herbs,  worms  and  innumerable  other  abomina- 
tions with  which  she  had  perpetrated  her  sorceries  and  other  un- 
christian acts." 

The  next  day  the  Bishop  gave  the  writ  against  Alice  to  Arnold, 
who  ordered  the  Sheriff  to  act  upon  it.  The  Chancellor,  however, 
went  and  stayed  with  WilHam  Outlawe  in  his  house ;  and  the  Bishop 
again  cited  William  on  the  former  charges.  He  appeared  with  counsel 
and  was  convicted.  He  confessed  many  charges,  and  on  his  bended 
knees  submitted  himself  to  the  Bishop  and  Holy  Church.  The  Bishop 
ordered  him  to  prison  till  he  should  consider  what  sentence  to  im- 
pose; as  to  the  charges  which  he  denied  the  Bishop  ordered  that  he 
should  purge  himself  canonically  by  twelve  compurgators. 
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The  Chancellor  and  the  Treasurer  came  to  the  Bishop  asking 
for  mercy  to  the  unfortunate  man.  They  procured  the  Justiciar  and 
others  in  high  station  to  intercede  also ;  and  at  length,  in  consideration 
of  these  entreaties,  the  Bishop  consented  to  pass  a  lighter  sentence 
than  he  had  intended — namely,  that  the  convicted  man  should  every 
day  for  three  years  hear  three  masses  at  least,  should  feed  a  certain 
number  of  poor  persons,  and  that  he  should  at  his  own  expense  cover 
with  lead  the  chancel  of  the  cathedral  and  the  whole  church  from 
the  steeple  to  the  east  and  the  whole  of  Mar}'^'s  Chapel  in  the  same 
church.  But  the  Bishop  for  a  time  withstood  all  entreaty  to  allow 
the  prisoner  to  be  at  large ;  at  length,  however,  he  consented. 

Many  of  William's  friends  offered  the  Bishop  money,  but  the 
Churchman  said  that  even  for  such  "a.  sum  of  florins  as  W'ould  fill  the 
cathedral  church  to  the  roof  he  would  not  in  a  matter  affecting  the 
faith  accept  money,  openly  or  secretly." 

Hearing  from  several  sources  that  William  was  not  performing 
the  penance  imposed  on  him  and  did  not  intends  to,  he  sent  letters 
supplicatory  to  the  Treasurer,  who  directed  letters  patent  to  issue  as 
requested,  whereupon  the  Bishop  cited  all  the  officials  of  the  secular 
Court.  They  appeared,  and  were  ordered  to  take  William  to  goal 
again,  which  they  did. 

On  this  same  day  was  burned  Petronilla  de  Midia^^  and  the  story 
of  this  imfortunate  w'oman  is  so  extraordinary  that  I  translate  it  in 
full.  She  had  apparently  been  convicted  after  the  visitation  of  the 
goal  by  the  Bishop: 

"On  this  same  day  was  bvuned  Petronilla  of  Midia,  the  heretic, 
one  of  the  accomplices  of  the  said  Dame  Alice,  who  after  she  had 
been  flogged  by  the  Bishop  through  six  parishes  for  her  sorceries, 
then  being  in  custody,  confessed  publicly  before  all  the  clerg)^  and 
the  people  that  at  the  instance  of  the  said  Alice  she  had  wholly  denied 
the  faith  of  Christ  and  of  the  Church,  and  that  she  had  at  Alice's 
instigation  sacrificed  in  three  places  to  devils,  in  each  of  w-hich  places 
she  had  sacrificed  three  cocks  at  cross-roads  without  the  city  to  a 
certain  demon  who  called  himself  Robert  Artson  (filiam  Artis)  one  of 
the  inferior  order  from  Hell,  by  shedding  their  blood  and  tearing 
them  limb  from  limb,  from  the  intestines  of  which,  with  spiders  and 
black  worms  like  scorpions  with  a  certain  plant  called  millefoil  and 
other  plants   and  disgusting  worms  along  with  the  brain   and  the 


21  "Petronilla,"  "Petronil"  (Sir  James  Ware),  "Petronill"  (Holinshed),  was 
apparently  the  mother  of  Basil,  another  accomplice,  who  seems  to  have  escaped, 
like  her  mistress  Alice;  "de  Midia"  sometimes  is  written  "de  Media." 
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swaddling  bands  of  a  child  dead  without  baptism,  she,  in  the  skull 
of  a  certain  thief  who  had  been  beheaded,  and  on  the  instruction  of 
the  said  Alice,  made  many  confections,  ointments,  and  powders  for 
afflicting  the  bodies  of  the  faithful,  and  for  producing  love  and  hatred 
and  for  making  the  faces  of  certain  women  on  the  use  of  certain 
incantations  appear  to  certain  persons  to  be  horned  like  goats.  She  also 
confessed  that  many  times  she  at  the  instance  of  the  said  Alice  and 
sometimes  in  her  presence  had  consulted  devils  and  received  responses ; 
and  that  she  had  agreed  with  her  (Alice)  that  she  (Alice)  should  be 
the  mediator  between  her  and  the  said  devil  Robert,  her  (Alice's) 
friend. 

"She  also  confessed  publicly  that  with  her  own  eyes  she  was  a 
witness  when  the  said  demon  in  the  form  of  three  ^thopians  carrying 
three  iron  rods  in  their  hands  appeared  to  her  said  mistress  (Alice) 
in  broad  daylight  and  (while  she  was  looking  on)  knew  her  (Alice) 
carnally,  and  after  such  a  shameful  act  he  with  his  own  hand  wiped 
clean  the  place  where  the  crime  was  committed  with  linen  from  her 
bed. 

"Amongst  other  things  she  said  that  she  with  her  said  mistress 
often  made  a  sentence  of  excommunication  against  her  own  husband 
with  wax  candles  lighted  and  repeated  expectoration,  as  their  rules 
required.  And  though  she  was  indeed  herself  an  adept  in  this  accursed 
art  of  theirs,  she  said  she  was  nothing  in  comparison  with  her  mistress, 
from  whom  she  had  learned  all  these  things  and  many  more ;  and 
indeed  in  all  the  realm  of  the  King  of  England  there  was  none  more 
skilled  or  equal  to  her  in  this  art  .  .  .-^ 


22A11  the  "crimes"  confessed  by  Petronilla  can  be  found  in  similar  con- 
fessions in  England  and  Scotland.  In  many  cases  it  is  hard  to  say  how  much 
the  penitents  themselves  believed.  The  cocks  sacrificed  are  said  by  Holinshed 
to  have  been  red  and  nine  in  number.  With  them  were  sacrificed  nine  peacock's 
"eies"  (probably  the  "eyed"  feathers  from  the  tail  of  a  peacock  or  perhaps 
"eier,"  "eggs").  "Millefolium"  was  a  well-known  "witch's  herb."  What  I 
translate  "linen"  is  "Kanevacio"  in  the  original ;  "canevacium,"  "cannevasium," 
"canabasium,"  "Kanevacium"  from  "canabis"  hemp  was  a  mediaeval  Latin  word 
for  linen  or  hemp  cloth.  Our  word  "canvas"  is  derived  from  it.  By  some  it 
is  said  that  it  was  Alice  who  was  the  first  witch  burned  in  Ireland,  but  that 
seems  to  be  a  mistake.  Another  disgraceful  act  of  which  Alice  and  her  asso- 
ciates were  accused,  and  which  is  not  mentioned  in  Petronilla's  confession,  is 
that  they  were  wont  to  kiss  the  "pudendum"  of  their  devil  "sub  cauda."  In  Pit- 
cairn's  "Criminal  Trials  in  Scotland,"  Vol.  1,  pt.  2,  p.  212,  is  an  account  of  a 
meeting  of  Witches  with  Satan  in  the  North  Berwick  Kirk,  where  Satan  "maid 
ane  dewelisch  sermon,  and  the  sermon  being  endit  he  came  doune  of  the  pulpett 
.  •.  .  and  caussit  (the  accused)  Kyse  his  erse."  This  was  as  late  as  1590.  In 
an  extremely  rare  Black-letter  tract  copied  by  Pitcairn,  Vol.  I  pt.  II,  p.  213,  sqq., 
we  find  a  confession  by  "Agnis  Tompson"  (Sampson?)  "that  the  Divell  .  .  . 
at  North  Barrick  Kirke  ...  in  the  habit  or  likenesse  of  a  man"  when  she 
and  her  associates  were  long  in  coming  "enjoyned  them  all  to  a  pennance  which 
was  that  they  should  kisse  his  buttocks  .  .  .  which  being  put  over  the  pulpit 
bare  everyone  did  as  he  had  enjoyned  them." 
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"Publicly  confessing  her  detestable  crimes,  she  was  burned  in 
presence  of  an  infinite  multitude  of  people  with  due  solemnity. 

"And  this  was  the  first  heretical  sorceress  burned  in  Ireland  out 
of  so  many  at  so  many  different  times." 

William,  after  a  week's  imprisonment,  sent  to  the  Bishop  asking 
him  to  visit  him  in  prison.  ^He  did  so,  and  William,  stripping  himself 
almost  naked,  threw  himself  in  the  dust  before  the  prelate,  asking  for- 
giveness. After  a  severe  lecture,  in  which  he  compared  the  un- 
fortunate prisoner  to  Lucifer  and  with  the  utmost  plainness  detailed 
many  of  his  faults,  the  Bishop  forgave  him  for  his  offenses  against  his 
person,  but  as  to  the  rest,  his  excommunication  could  not  be  removed 
until  he  had  made  satisfaction  to  the  Church. 

The  Chancellor,  his  kinsman,  being  sent  for  and  accused  by  the 
Bishop  of  many  faults,  humbly  confessed  them,  and  then  made  inter- 
cession for  William.  It  was  finally  agreed  that  he  should  cover  with 
lead  the  cathedral  church  from  steeple  to  the  east  with  the  Mary 
Chapel  within  four  years  and  give  proper  security  for  implementing 
his  promise.  But  he  had  not  purged  himself  concerning  the  charges 
which  he  had  denied ;  and  he  must  remain  in  prison  and  in  chains  till 
that  matter  was  arranged.  At  length  it  was  decided  that  he  should  go 
to  the  Holy  Land  by  the  next  means  of  passage  and  at  his  own  ex- 
pense, and  that  if  from  age  or  infirmity  he  could  not  do  this,  he,  his 
sons  or  executors,  should  pay  as  much  as  that  would  cost  to  the 
Bishop,  Dean  and  chapter  for  pious  uses:^^  For  his  stubbornness  he 
had  to  pay  for  a  priest  in  perpetuity  to  celebrate  mass  in  the  Church 
of  the  Virgin  in  every  place  the  Bishop  should  decide  upon,  and  also 
visit  the  Shrine  of  St.  Thomas  the  Martyr  (at  Canterbury)  and  ther^ 
publicly  confess  his  sin,  abstaining  from  meat  every  third  day  until  the 
completion  of  his  pilgrimage. 

As  to  the  remainder  of  these  pestiferous  heretics,  some  were  pub- 
licly burned,  others  confessed  their  sins  in  public  clothed  in  a  shroud 
marked  before  and  behind  with  the  cross ;  others  were  lashed  through 
the  city ;  others  were  exiled  from  city  and  diocese ;  others  escaping 
from  the  jurisdiction  of  the  Church  were  excommunicated ;  others 
fleeing  in  terror  and  hiding  were  never  found. 

Alice's  fate  is  not  given  in  this  singular  doctunent ;  but  from  other 
sources  we  know  that  she  escaped  to  England.  Her  subsequent  fate  is, 
however,  wholly  unknown.^* 


-^Not  an  unusual  sentence;  it  meant  in  fact  that  a  pretty  stiff  fine  would 
be  paid. 

2*Holinshed's  Chronicle  of  Ireland,  page  69. 


VERRES  ON  TRIAL  FOR  EXTORTION 


Edward  B.  Spencer.^ 


Politics  in  Rome  was  an  expensive  occupation,  and  there  was 
little  if  any  opportunity  for  one  to  enrich  himself  in  the  minor  offices. 
Only  he  who  kept  at  it  until  he  received  an  appointment  in  one  of 
the  provinces  could  hope  to  recover  what  his  various  candidacies  and 
offices  had  cost  him. 

Whatever  may  be  said  of  the  efficiency  and  general  benefits  of 
Roman  rule,  the  fact  remains  that  provincial  offices  were  regarded 
as  opportunities  for  self-aggrandizement  as  well  as  positions  of  serv- 
ice. The  various  officers  represented  the  authority  of  Rome  and  were 
instructed  to  develop  their  provinces  and  promote  the  interests  of 
their  people,  but  at  the  same  time  they  understood  that  they  were  ex- 
pected to  return  home  rich.  While  there  were  many  legitimate  op- 
portunities for  trade  and  investment  there  were  many  more  that  were 
not  legitimate  but  far  more  profitable. 

The  evils  of  the  system  were  so  great  that  complaints  for  extor- 
tion were  constantly  being  presented  and  the  state  found  it  necessary 
to  adopt  some  means  to  protect  the  people  against  the  excessive  greed 
of  their  officers.  So  it  came  about  that  the  first  permanent  court 
established  in  Rome  for  a  special  clasS  of  cases  was  the  one  authorized 
by  the  Lex  Calpurnia  in  the  year  149  B.  C.  to  consider  charges  of 
peculation  in  office.  It  was  called  the  Quaestio  Perpetua  de  Pecuniis 
Repetundis,  a  name  which  indicates  that  the  immediate  object  of  the 
.prosecution  was  the  recovery  of  that  which  had  been  lost. 

Although  individuals  were  generally  the  parties  that  suffered 
directly,  yet  the  crime  of  extortion  threatened  in  a  most  dangerous 
manner  the  interests  of  the  state  and  was  therefore  held  in  law  to  be 
a  crimen  publicum. 

We  cannot  be  positively  certain  of  the  penalty  fixed  by  the  law 
for  the  crimen  repetundarum  pecuniarum.  Probably  the  Lex  Cornelia 
required  the  guilty  one  to  restore  two  and  a  half  times  the  amount 
stolen  .  The  Lex  Servilia  did  not  require  banishment,  but  we  know 
that  in  103  B.  C.  at  least  one  man,  P.  Rutilius,  was  exiled  for  this 
offense. 

The  constitution  of  the  Roman  courts  was  subject  to  frequent 
changes,  transferring  the  authority  and  responsibility  from  one  class 
to  another.    When  Sulla  obtained  the  mastery  in  Rome  he  wrested  the 
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ing  with  the  offender.  Many  resources  are  at  hand  to  the  leader  who 
shall  discover  and  utilize  them.  The  individual  citizen,  indifferent 
until  now;  social  workers  who  have  awaited  direction  in  a  compre- 
hensive scheme  of  action;  employers  and  industrial  agencies,  willing 
but  uncertain  as  to  whom  and  how  to  help  the  weak  and  wavering  to 
the  best  advantage,  all  may  find  new  hope  and  inspiration  from  this 
center  of  wise  counsel. 

Ultimately,  the  effectiveness  of  this  department  will  doubtless 
rest  upon  the  Criminologist's  ability  to  secure  the  co-operation  of  the 
Judges.  The  preventive  aspects  of  his  service  to  the  state  will  be  in 
proportion  to  the  response  of  the  Judges  and  their  willingness  to  see 
the  extra-legal  factors  that  enter  into  every  case  before  them.  The 
sentence  they  prescribe  will  be  with  an  understanding  of  the  physical, 
mental  and  moral  limitations  of  the  defendant,  if  they  shall  come  to 
understand  the  modern  conception  of  the  individualization  of  treat- 
ment for  the  offender.  The  incumbent  of  the  position  should  be 
given  every  facility  for  constructive  work  by  public  officials  and  the 
courts,  and  the  cordial  support  of  all  interested  citizens,  to  the  end 
that  Illinois'  new  enterprise  in  the  field  of  penolog}-  may  serve  as  a 
worthy  example  to  be  emulated  by  many  other  states. 

F.  Emory  Lyon. 


ERRATUM 

In  the  published  report  of  the  Institute  Committee  on  Insanity 
and  Criminal  Responsibility  we  omitted  to  say  that  the  bill  relative 
to  the  criminal  responsibility  of  the  insane  was  approved  by  the  last 
annual  meeting  of  the  Institute.  Sections  1,  3  and  4  of  the  expert 
testimony  bill  were  approved  independently  of  the  other  two  sections. 
The  entire  expert  testimony  bill  had  been  approved  at  the  previous 
annual  meeting.  Robert  H.  Gault. 


THE  FIRST  ENGLISH  COURT  IN  (THE  PRESENT) 
CANADA  ON  ITS  CRIMINAL  SIDE. 


William  Ren  wick  Riddell.^ 


On  an  arm  on  the  east  coast  of  the  Bay  of  Fundy,  where  the 
Annapolis  River  empties  into  the  salt  waters,  stands  Annapolis,  a  small 
town  of  about  a  thousand  inhabitants.  No  one  from  its  present  appear- 
ance would  think  that  for  thirty  years  it  was  the  capital  of  a  territory 
larger  than  the  British  Isles ;  but  so  it  was.  Founded  by  the  French  in 
1604  and  called  by  them  Port  Royal,  it  was  captured  by  the  British  in 
1710,  and  finally  ceded  in  1713  by  the  Treaty  of  Utrecht.  They  named 
the  town  Annapolis  Royal,  after  the  Royal  Anna  then  Queen, ^  and 
made  it  the  capital  of  their  new  Province  of  Nova  Scotia.^ 

Nicholson,  the  first  British  Governor,  was  succeeded  in  1719  by 
Colonel  Richard  Phillips,*  who  was  instructed  "to  choose  a  council 
for  the  management  of  the  civil  affairs  of  the  Province  from  the 
principal  English  inhabitants,"  and  until  an  Assembly  could  be  formed, 
to  regulate  himself  by  the  instructions  of  the  Governor  of  Virginia. 
In  the  following  April  he  appointed  Councillors,  with  one  exception 
from  the  officers  of  the  Garrison  or  Civil  officers  of  the  administration. 

There  were  few  English  settlers  in  Nova  Scotia.  The  French 
(Acadians)    were  troublesome  and  the  Indians  even  more  so.     The 

^Justice  of  the  Supreme  Court  of  Ontario,  Toronto. 

2It  was  of  Anne  (when  a  Princess),  her  husband  George  of  Denmark,  her 
sister  Queen  Mary  and  her  brother-in-law.  King  William  III,  that  the  wits 
wrote : 

King  William  thinks  all, 

Queen  Mary  talks  all. 

Prince  George  drinks  all 

And' Princess  Anne  eats  all. 

But  Queen  Mary  did  not  talk  her  husband  to  death ;  he  survived  her ;  and 
poor  George's  drinking  did  not  prevent  him  from  making  Anne  a  good  hus- 
band and  becoming  by  her  the  father  of  seventeen  children,  the  longest  lived 
of  whom  reached  the  age  of  twelve  years  only.  Poor  Queen  Anne!  Of  all  the 
many  who  have  laughed  at  her  pettiness  and  silliness,  how  few  have  thought  of 
the  mother's  broken  heart.  Probably  Queen  Anne  is  best  remembered  from 
Pope.'s  lines : 

"Here,  thou  Great  Anna,  whom  three  realms  obey. 
Dost  sometimes  counsel  take  and  sometimes  tea." 

3"Nova  Scotia"  included  also  what  is  now  called  New  Brunswick,  till  1784, 
when  the  Province  of  New  Brunswick  was  divided  off.  At  this  time,  how- 
ever, there  were  no  English  settlers. 

^Richard  Phillips  (or  Philips)  was  born  in  England  in  1661  and  entered 
the  army  at  an  early  age.  He  served  under  William  of  Orange  in  the  Irish 
campaign  of  1690  and  was  present  at  the  famous  Battle  of  the  Boyne.  After- 
wards he  served  in  New  England.  Returning  to  England  he  received  his  com- 
mission as  Captain-General  or  Governor  of  Nova  Scotia.  He  went  home  in 
1722,  returning  in  1729,  and  again  went  to  England  permanently  in  17v30;  resign- 
ing his  office  in  1749,  he  died  in  1751. 
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English  did  not  hesitate  to  charge  the  French  not  only  with  inciting 
the  Indians,  which  was  probably  true,  but  also  with  teaching  them 
that  it  was  the  English  who  crucified  the  Saviour — which  lacks  prob- 
ability.^ 

"It  was  a  time  of  peaceful  expansion  of  the  British  Empire,  and 
the  policy  of  Walpole  aflfected  even  this  remote  comer  of  it.  To  the 
careful  student,  ....  the  transactions  of  a  handful  of  army 
officers  entrusted  with  the  civil  administration  of  a  British  Province, 
with  an  increasing  hostile  population,  alien  in  speech  and  race  and 
religion,  must  always  have  interest  ....  they  were  careful  to 
do  justice  and  preserve  order  as  far  as  lay  within  their  power."* 

The  Council  began  to  sit  April  20th,  1720,  at  His  Excellency 
Colonel  Phillips'  House.  April  19th,  1721,  the  Governor  informed 
them  that  he  had  called  them  together  "to  consider  of  establishing  a 
Court  of  Judicature  to  be  held  for  the  Province."  He  informed  them 
that  one  Article  of  his  Instructions  was  to  make  the  laws  of  Virginia  a 
rule  or  pattern  for  this  Government  where  they  could  be  applicable,  and 
that  by  the  laws  of  Virginia  the  Governor  and  Council  were  the  Su- 
preme Court  of  Judicature.  The  Council  promptly  voted  that  it  would 
be  for  his  Majesty's  ser\ice  as  well  as  very  much  for  the  satisfaction  of 
the  Inhabitants  of  the  Province  that  such  a  Court  should  be  held  at 
Annapolis  Royal  by  the  Governor  and  Council  as  often  as  it  should 
be  thought  necessary;  and  directed  the  Clerk  to  draw  up  a  formal 
order.  On  the  following  day  an  order  was  passed,  which,  after  recit- 
ing the  "dayly  cry  here  .  .  .  for  Justice  by  many  of  the  Inhabitants 
and  residents  of  this  Province  by  Memorialls,  Petition  and  Complaints 
to  His  Excellency  the  Governor  who  .  .  .  loaded  wdth  more  than 
the  common  weight  of  Government  has  not  time  and  leisure  to  con- 
sider fully  of  the  same  without  the  assistance  of  Council,"  went  on  to 
provide  that  "His  Excellency  the  Governor  and  Members  of  his 
Majesty's  Council  for  this  Province  hold  and  keep  a  Court  of  Judica- 
ture for  said  Province  annually  ...  at  Annapolis  Royal  upon  the 
first  Tuesday  in  May,  August,  November  and  February  yearly  and  in 


^See  Haliburton's  Hist,  of  Nova  Scotia,  Halifax,  1829,  Vol.  1,  p.  101  note. 

^This  quotation  is  from  the  preface  (by  Dr.  MacMechan.  Archivist  of  Nova 
Scotia)  to  Vol.  II  of  the  "Nova  Scotia  Archives,"  from  the  third  volume  of 
which  most  of  the  material  for  this  paper  is  taken.  It  has  always  seemed  to  me 
that  a  somewhat  close  parallel  could  be  drawn  between  the  government  by  the 
English  of  Acadia  and  the  government  by  the  Americans  of  the  Philippine 
Islands.  Perhaps  someone  better  qualified  than  I  will  some  day  draw  the 
parallel — and  perhaps  the  dire  misfortunes  of  the  Acadians  will  not  seem  so 
much  a  reproach  to  British  rule  when  the  parallel  is  fully  worked  out. 
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every  year  from  time  to  time" — the  Governor  to  make  a  Proclama- 
tion of  time  and  place  of  sitting  as  soon  as  might  heJ 

This  was  the  first  English  Court  of  Judicature  erected  in  the  terri- 
tory which  is  now  the  Dominion  of  Canada  with  nine  Provinces  and 
one  Territory,  each  with  its  Supreme  Court  (and  generally  with  that 
name)  and  its  staff  of  Judges. 

After  this,  the  Council  sat  both  as  Council  and  as  a  Court  of 
Judicature ;  and  there  is  some  difficulty  in  distinguishing  the  respec- 
tive functions.  Many  civil  cases  were  disposed  of,  as  to  title  to  land, 
validity  of  a  will,  fences,  debt,  bills  of  exchange,  etc.,  etc. ;  but  these 
I  do  not  extract  for  this  article. 

There  was  infinite  difficulty  with  the  French  and  especially  the 
priests ;  two  of  the  latter  on  one  occasion,  when  called  before  the  Coun- 
cil, displayed  great  "Insolence,  Called  for  chairs  to  sitt  Down,  saying 
that  they  did  not  Appear  as  Criminals  and  that  they  had  no  business 
with  things  Temporal  and  further  expressed  themselves  in  these  words 
'Que  Nous  N'avons  point  D'ordres  a  Recevoir  jci.'  " 

With  the  Indians  there  was  constant  trouble;  they  murdered  and 
ravaged  on  every  opportunity;  and  at  least  once  the  Council  had  to 
threaten  "to  make  Reprisalls  by  the  Death  of  one  of  the  Salvage  pris- 
oners in  Custody  to  Deter  them  from  any  farther  Outrage  when  they 
will  Ly  Under  the  fear  of  Loosing  Nine  more  Still  left  in  our  posses- 
sion." But  I  do  not  go  into  these  matters ;  I  confine  my  attention  here 
to  the  criminal  and  quasi-criminal  cases. 

The  first  criminal  case  (apparently)  to  come  before  the  Court 
was  in  September  1723,  when  Prudane  Robichau,  Sr.,  came  up  for 
trial  on  a  charge  of  supplying  the  hostile  Indians  contrary  to  the 
Governor's  Proclamation. 

It  was  proved  that  Robichau  had  one  evening  when  the  sun  was 
about  half  an  hour  high  gone  "Cross  a  Rod  .  .  .  with  a  Bagg  and 
a  Bottle  under  his  arm  towards  the  place  where  .  .  .  the  Enemy 
Indians  were,"  and  that  "Some  Indians  were  Discovered  with  provi- 
sions and  a  Bottle  before  them  which  by  His  Smell"  the  witness 
"took  to  be  Rum  and  that  .  .  .  Robichau  was  Sitting  by  them." 
Another  witness  thought  what  was  in  bottle  was  rum,  but  did  not 


'The  King's  Privy  Council  at  the  Common  Law  exercised  "a  kind  of 
extraordinary  and  corrective  jurisdiction  to  prevent  violence,  corruption  or 
intimidation" — but  much  jealousy  was  manifested  from  time  to  time  at  the 
exercise  of  this  extraordinary  jurisdiction.  At  length  an  Act  was  passed,  1487. 
3  Henry  VII,  C.  1,  giving  a  formal  status  to  this  Court  of  Star  Chamber.  I 
have  in  an  Address  before  the  Missouri  Bar  Association,  September  1909, 
given  some  account  of  the  criminal  jurisdiction,  of  the  Privy  Council.  See 
also  "Select  Cases  in  the  Star  Chamber,"  Vols.  I,  II — Selden  Society's  Publicn. 
Vol.  XVI  and  XXV. 
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taste  it.  Robichau  stoutly  swore  that  he  had  no  bottle,  and  that  "what 
he  was  carrying  in  the  Bagg  was*  only  a  Hatt,  a  Shirt  and  a  pair  of 
Stockins"  which  belonged  to  a  friendly  Indian. 

"The  Honourable  Lt.  Govemour  and  Council  not  finding  full 
proof  of  the  Accusation  Reprimanded  the  said  Prudane  Robichau 
adviseing  him  to  beware  of  giving  any  Such  Suspicions  of  holding  Cor- 
respondence with  any  of  the  Enemy  Indians  for  the  future  and  so  Dis- 
missed him." 

Other  and  more  pretentious  Courts  have  been  equally  illogical  in 
rebuking  or  warning  a  man  found  not  guilty,®  and  one  can  hardly 
avoid  the  suspicion  that  Prudane  knew  more  than  he  told  of  the 
"Enemy  Indians."  (His  name  was,  of  course,  "Prudent";  but  French 
orthography  never  was  the  strong  point  with  Englishmen,  home  or 
colonial.) 

Even  "curing  Enemy  Indians"  who  had  been  wounded,  was  an 
offence;  and  a  Surgeon  "one  Monsr.  Mutton,"  charged  with  this 
offence,  had  to  give  good  security  to  the  Government  for  his  good 
behaviour. 

Some  of  the  troubles  of  the  Court  in  getting  the  accused  to  appear 
are  given  in  detail.  In  August.  1724.  Lewis  Tibeau  (I  presume, 
"Thibault")  complained  of  Joseph  Brusar  (no  doubt,  "Broussard") 
for  maltreating  him.  The  Governor  sent  an  order  to  Brusar  to 
appear  to  answer  this  complaint.  Tibeau  endeavouring  to  ser^'e  Brusar 
with  the  order,  Brusar  beat  him  and  tore  the  order  to  pieces.  The 
Governor  again  summoned  Brusar  to  appear.  He  did  not  come. 
Again  sent  for,  he  was  brought  in  by  his  friends,  and  after  examina- 
tion "put  Prisoner  upon  Guard."  Subsequently  confessing  his  fault 
and  promising  amendment,  he  was  released  with  a  reprimand. 

Robert  Nicholes  was  not  so  fortunate.  He  was  servant  to  Law- 
rence Armstrong,  Lieutenant  Governor  of  Nova  Scotia  during  the 
absence  of  Phillips ;  and  one  day  he  struck  his  master.  The  Council 
determined  to  make  "An  Example  of"  him  and  punish  him  severely 
"for  his  Audacious  \^iolence  Offerred  to  the  Honourable  Lt.  Gov.  of 
the  Province  in  order  to  terrific  all  Such  bold  harden'd  Villains  from 
Assaulting  the  Gov.  Who  Represents  his  Majesty":  and  accordingly 
the  following  sentence  was  pronounced : 

"The  Punishmt.  therefore  Inflicted   on  thee  is  to   Sitt  upon  a 


81  myself  heard  the  late  Chief  Justice  of  Ontario,  the  Honourable  John 
Douglas  Armour,  at  the  Ottawa  Assizes,  when  an  accused  was  acquitted 
of  a  charge  of  stealing  a  fur  cap.  say  "Prisoner,  the.  Jury  have  acquitted  you; 
go  home,  and  take  care  that  you  steal  no  more  caps." 

The  verdict  "Not  Guilty,  but  don't  do  it  again,"  has  become  a  proverb. 


12  WILLIAM   RENWICK  RIDDELL 

Gallowes  three  Days,  half  an  hour  each  Day,  with  a  Rope  about  thy 
Neck  and  a  paper  upon  your  Breast  Whereon  shall  be  Writt  in  Capitall 
Letters  AUDACIOUS  VILLAIN  And  afterwards  thou  art  to  be 
Whipt  at  a  Carts  tail  from  the  Prison  up  to  the  Uppermost  house  of 
the  Cape  and  from  thence  back  again  to  the  Prison  house  Receiving 
Each  hundred  paces  five  Stripes  Upon  your  bare  Back  with  a  Catt  of 
Nine  tails  and  then  thou  art  to  be  tum'd  over  for  a  Soldier." 

The  pillory®  was  a  punishment  awarded  for  other  crimes  than 
striking  one's  Master.  For  example:  at  the  April  Sittings,  1731,  His 
Excellency  Governor  Phillips  acquainted  the  Council  of  a  "Notorious 
Fraud  that  had  been  committed  by  two  Inhabitants,"  and  "it  being 
prov'd  upon  them"  they  were  "sentenc'd  as  Follows :"  "Viz*. — Agreed 
and  Orderd  y*.  Augustine  Como  &  Francis  Richards  being  found 
Guilty  of  y^  Crime  alledg'd  against  them  by  His  Excellcy  y^.  sd  Como 
shall  make  good  his  Bargain  &  stand  in  y^  Pilory  in  y^.  most  publick 
place  in  y®.  Town  on  y^.  Next  Holy  day,  dureing  one  Hour  being  from 
Eleven  till  twelve  of  y^  Clock.  A.  M.  &  Francis  Richards  to  stand  half 
y^  sd  time  in  y.®  Pilory  as  afores^.  that  both  Como  and  Richards  shall 
continue  in  Confinement  untill  y^.  sd  Sentence  shall  be  fulfill'd  & 
Charges  paid." 

Whipping  was  another  punishment  equally  common  and  probably 
more  effective. 

In  January  1733  two  men  "ffrancis^°  Raymond  and  flfrancis  Meuse" 
were  found  guilty  of  crimes — the  former  of  repeated  thefts  and,  with 
the  latter,  of  chopping  down  trees  on  the  road.  "Whereupon  it  was 
agreed  (after  Some  Questions  put  and  Considered)  That  fifrancis  Ray- 
mond Should  be  Whipt  at  the  Carts  tail  vizt  at  the  Block  House,  at 
the  fifort  Gate,  at  the  Cape  and  at  Mr.  Gautiers ;  and  at  Each  of  these 
places  to  Recieve  five  Stripes  on  his  Bare  Back  with  a  Cat  of  Nine 
Tails ;  And  that  fifrancis  Meuse  Should  Receive  40  Stripes  at  the  fTort 
Gate  on  his  Bare  Back  with  a  Cat  of  Nine  Tails;  but  submitted  the 
inflicting  or  Remitting  the  same  to  his  Honours  Clemency ;  and  ordered 


"The  Pillory  was  abolished  in  England  in  1837,  by  the  statute  of  1  Vict. 
C.  23.  In  Upper  Canada  it  survived  till  1841,  when  it  was  abolished  by  the 
statute  4  and  5  Vict.  C.  31.  There  are  many  instances  in  our  records  of  this 
punishment  being  imposed.  One  very  celebrated  case  is  mentioned  in  my 
article  "Early  Legislation  and  Legislator^  in  Upper  Canada,"  Canadian  Law 
Times  for  March,  1913,  (33  Can.  L.  T.  at  p.  190.) 

^''Of  course  the  double  "ff"  was  the  old  way  of  writing  a  capital  F.  This 
is  still  affected  by  some  of  the  name  of  French,  etc. 

The  "Pistol"  to  be  paid  the  constable  for  his  prison  fee  was  not  a  "pis/tol" 
according  to  our  present  orthography,  but  a  "pistole."  This,  a  very  common 
denomination  of  money  at  the  time  and  for  more  than  half  a  century  later, 
was  18/6  Halifax  Currency,  or  $3.70  of  our  present  money  (probably  equiva- 
lent in  purchasing  value  to  about  $10  at  the  present  time). 
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that  ffrancis  Raymond  Remain  in  Prison  after  punishment  till  he  pay 
the  Constable  a  Pistol  for  his  prison  ffees ;  and  that  ffrancis  Meuse  be 
also  Committed  till  he  pay  to  the  Constable  a  Pistol  for  his  prison 
fees,  and  be  Bound  over  in  a  hundred  pound,  and  also  to  find  two 
Good  Securitys  in  ffifty  Pound  each  for  his  Good  behaviour  for  a  year 
and  a  Day;  And  that  both  the  Said  ffrancis  Raymond  and  ffrancis 
Meuse  Should  Cause  the  trees  Cut  down  upon  the  Road  to  be  Re- 
moved from  off  the  Same,  and  brought  hither  and  laid  down  by  the 
ffort,  in  Such  a  place  as  Shall  be  appointed ;  and  that  they  Stand  Com- 
mitted till  this  Sentence  be  performed." 

A  like  hard  fate  overtook  Peter  Guon  or '  Goun  for  stealing 
from  Stephen  Jones.  Peter  was  a  Spaniard  in  the  service  of  John 
Stickney  of  Falmouth  in  New  England,  and  after  a  constable  had 
searched  "for  Stollen  Goods"  was  convicted  on  his  own  confession. 
Whereupon  it  was  agreed:  "That  Peter  Guon  the  Spaniard  should 
Receive  fifty  Stripes  at  the  Carts  tail  upon  his  bare  Back,  from  the 
Mass  house  to  the  Cape ;  And  be  also  bound  for  the  Space  and  term 
of  three  Years  to  serve  him  the  said  Stephen  Jones  or  Assignes  towards 
Recompencing  his  Other  Losses,  Costs  and  Dammages  Sustained 
through  the  Thefts  of  him  the  said  Peter  Goun  to  Commence  from 
the  Expiration  of  the  time  that  the  said  Peter  Goun  hath  Engaged  to 
Serve  John  Stickney  Marriner  of  ffalmouth  in  Casco  Bay  in  New 
England,  Provided  he  the  said  John  Stickney  Will  not  Redeem  him  the 
Said  Peter  Goun  by  paying  unto  him  the  Said  Stephen  Jones  the  pro- 
portion of  Dammages  Amounting  to  fifty-six  pounds  New  England 
money." 

I  have  not  met  elsewhere  the  sentence  to  serve  the  person  from 
whom  the  property  was  stolen  until  it  is  paid  for  by  labour;  but  that 
practice  is  an  admirable  one  and  might  be  adopted  were  it  not  for  the 
objection  in  the  present  age  to  receive  a  thief  into  service. 

In  August  1734  a  complaint  was  laid  by  Mary  Davis  against  Jean 
Picot  wife  of  Lewis  Thebauld  "for  Scandalously  Reporting  and 
Accusing  her  of  the  Murder  of  Two  Children."  Witnesses  were 
examined,  and  "it  was  found  a  vile  Malicious  Groundless  and  Scandal- 
ous Report  and  therefore  Agreed  That  Jean  Picot  the  Wife  of  Said 
Thebauld  Should  be  Duck'd  and  that  She  and  Cecil  Thompson  called 
by  her  the  Said  Picot  as  a  Witness  Should  Should  be  both  bound  Over 
to  the  Peace  as  the  Authors  and  Spreaders  of  Said  Malicious  Scandle 
and  then  Ordered  that  Jean  Picot  Should  be  Duck'd  on  Saturday  Next 
the  10th  Instant  at  High  Water." 
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This  seemed  a  severe  punishment;  ducking"  frightened  even  the 
prosecutrix  and  she  asked  for  mercy  for  her  traducer. 

"Then  at  the  Request  of  the  Said  Mary  Davis  praying  that  the 
Aforesaid  Sentence  of  Ducking  may  be  Reversed  And  yt  She  the  Said 
Picot  might  only  be  Obliged  to  ask  her  pardon  on  Sunday  the  11th. 
Instant  at  the  Mass  house  Door  Which  being  Consider'd  it  was 
Agreed  and  accordingly  Order'd  that  She  the  Said  Jean  Picot  Should 
publickly  beg  her  the  Said  Mary  Davis's  pardon  at  ye  Mass  house 
Door  on  Sunday  the  11th.  Instant." 

The  above  are  the  cases  coming  before  the  Council  on  the  criminal 
side  from  its  organization  till  August  1736.  The  civil  cases  are  rather 
more  numerous. 

While  this  the  first  English  Court  in  our  territory  did  not  proceed 


^^Blackstone  (Comm.  Vol.  IV,  p.  168)  says:  "A  common  scold  communis 
rixatrix  (for  our  law-Latin  confines  it  to  the  feminine  gender)  is  a  public 
nuisance  to  her  neighborhood,  for  which  oflfense  she  may  be  indicted  and  if 
convicted  shall  be  sentenced  to  be  placed  in  a  certain  engine  of  correction  called 
the  trebucket,  castigatory  or  cucking-stool,  which  in  the  Saxon  language  is 
said  to  signify  the  scolding-stool,  though  now  it  is  frequently  corrupted  into 
ducking-stoo\,  because  the  residue  of  the  judgment  is  that  when  she  is  so 
placed  therein  she  shall  be  plunged  in  the  water  for  her  punishment." 

Murray,  with  that  iconoclastic  spirit  so  common  in  the  modern  lexicographer, 
does  not  accept  Blackstone's  derivation,  but  suggests  that  the  original  form 
was  "cuck-stool"^"cuck"  being  cacare  (hence  it  is  called  in  the  Chester  Domes- 
day "cathedra  stercoris").  Alas,  old  times  are  changed,  old  manners  gone — 
and  the  common  scold,  the  disorderly  woman,  the  dishonest  tradesman,  need 
no  longer  fear  the  cuckstool. 

I  do  not  find  that  it  ever  was  in  use  in  Upper  Canada ;  perhaps  it  was  not 
needed.  Those  interested  will  find  a  full  account  of  the  history  of  this  form 
of  punishment  in  Dr.  T.  N.  Bushfield's  "Obsolete  Punishments."  See  also  the 
Statute  3  Henry  VIII,  C.  6,  S.  1. 

A  case  in  Massachusetts  may  be  mentioned :  Eliphalet  Bradford  Terry, 
Secretary  of  the  Mayflower  descendants  of  the  State  of  New  York,  writing  in 
the  New  York  Times,  Sunday,  November  12th,  1916,  and  defending  the  Ply- 
mouth Colonists  from  the  charge  of  witch-hunting,  says : 

"It  is  but  right,  however,  to  correct  the  statement  that  was  made  by  one 
of  them  in  regard  to  religious  persecutions  and  trials  of  witches  in  Plymouth 
Colony.  There  is  no  record  of  any  persecution  for  religious  reasons  in  Ply- 
mouth Colony. 

"Of  cases  arising  from  witchcraft  there  were  but  two  in  Plymouth  Colony. 

"The  first  case  arose  in  1661.  Dinah,  wife  of  Joseph  Sylvester  of  Scituate, 
claimed  to  have  seen  her  neighbor,  the  wife  of  William  Holmes,  in  conversation 
with  the  devil,  who  was  in  the  form  of  a  bear. 

"The  sensible  Holmes  brought  a  suit  for  slander,  which  was  tried  by  the 
General  Court,  Governor  Prence  presiding.  Dame  Sylvester  described  their 
interview.  In  most  Christian  countries  Mrs.  Holmes's  life  would  not  have 
been  worth  a  day's  purchase,  but  Plymouth  showed  a  degree  of  common  sense 
altogether  novel  in  such  cases. 

"Dame  Sylvester  was  declared  guilty  of  slander,  and  was  ordered  to  be 
publicly  whipped,  or  to  pay  Mr.  Holmes  £5 ;  or  that  she  openly  confess  her 
slander  and  repay  Holmes's  costs  and  charges.  That  she  chose  to  do  the  latter 
is  no  more  remarkable  than  that  the  result  discouraged  witch-searching  for 
many  years." 

The  second  case  resulted  in  an  acquittal. 
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on  strictly  legal  lines,  it  seems  to  have  done  substantial  justice,  employ- 
ing a  jurisprudence  suited  to  the  place  and  times. 

Perhaps  the  fact  will  not  be  too  much  pressed  against  them 
that  some  of  the  Council  in  November,  1734,  "presented  his  Honour 
with  a  memoriall  in  behalf  of  themselves  &  others  ...  to  be 
Sharers  in  some  Mines  discovered  in  the  Province,  as  a  Recompence 
of  their  many  years  Service  at  this  Board,"  for  among  the  Patentees 
for  Mines  in  the  Province  there  were  in  addition  to  the  Councillors, 
His  Excellency  Governor  Phillips  and  Lt.  Governors  Armstrong  and 
Cosby,  also  men  of  such  high  rank  as  Sir  Robert  Walpole,  the  Duke 
of  Newcastle,  the  Duke  of  Chandos,  Lord  Harrington.  Horatio  Wal- 
pole, Henry  Pelham,  &c.,  &c.  It  was  the  age  of  colossal  and  unblush- , 
ing  graft. 


STATISTICS  OF  CRIME^ 


REPORT  OF  THE  COMMITTEE  OF  THE  AMERICAN  PRISON 

ASSOCIATION. 


William  T.  Cross/  Chairman. 

This  is  a  statement  in  simple  terms  concerning  public  organiza- 
tion to  secure  criminal  statistics.  The  report  itself  is  not  statistical. 
The  problem  before  your  committee  is  elementary.  There  is  no  need 
to  use  technical  terms  or  to  indulge  in  elaborate  argument.^ 

The  lack  of  a  rational,  comprehensive  system  of  criminal  statis- 
tics in  the  United  States  is  one  of  the  worst  evidences  to  condemn  us 
in  the  eyes  of  the  scientific  world.  It  is  at  the  same  time  probably  the 
most  pervading  fault  in  our  public  organization  to  combat  crime.  Upon 
this  American  Prison  Association,  more  than  upon  any  other  body, 
rests   the   responsibility    for   improving  this   unsatisfactory  situation. 

In  this  report  we  shall  state  the  relation  of  good  statistics  to 
success  in  the  treatment  of  crime  and  to  the  objects  of  the  Prison 
Association.  We  shall  review  your  treatment  of  the  subject  in 
the  past.  The  present  plan  of  statistical  organization  in  the  United 
States  will  be  described  briefly  and  criticised,  and  the  plans  of  foreign 
countries  will  be  cited.  It  will  be  shown  wherein  our  present  arrange- 
ments are  a  positive  obstacle  to  well-intentioned  efforts  to  improve 
the  crime  situation  in  any  community.  On  this  basis  we  shall  outline 
the  essentials  of  a  good  plan  of  organization,  and  shall  propose  to 
you  that  the  Prison  Association  this  year  take  certain  definite  steps 
to  improve  conditions. 

The  best  brief  for  the  existence  of  this  Committee  on  Statistics 
of  Crime  is  to  be  found  in  the  statement  of  the  purposes  of  the  Prison 
Association  itself.  These  were  named  at  last  year's  meeting  as  fol- 
lows : 

The  American  Prison  Association  was  organized,  and  is  main- 
tained, for  certain  purposes,  as  follows : 

1st.  For  the  improvement  of  the  laws  which  deal  with  offenses 
and  offenders,  and  of  the  procedure  of  their  enforcement. 

2nd.  To  study  the  causes  of  crime  and  of  the  social  surround- 
ings of  offenders,  and  the  best  methods  of  dealing  with  the  latter,  and 
of  preventing  the  former. 


iRead  at  the  Annual  Congress  of  the  American  Prison  Association,. Buffalo, 
October.  1916. 

2General  Secretary  of  the  National  Conference  of  Charities  and  Correction. 

3In  simplifying  the  presentation,  however,  it  has  been  necessary  to  leave 
many  assertions  without  that  support  which  a  purely  scientific  paper  would 
require. 
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inasmuch  as  the  judge  is  a  better  instrument  for  the  application  of 
the  doctrine  of  attenuating  circumstances  than  a  popular  body  such  as 
the  jury. 

But  more  recently  in  America  we  have  had  the  introduction  of 
Probation.  A  defendant  is  convicted,  and  after  conviction  the  judge 
seeks  light  from  the  Probation  Officer  concerning  the  circumstances 
surrounding  the  commission  of  the  crime  and  concerning  the  history 
of  the  individual  who  has  committed  the  crime.  All  the  facts  which 
are,  as  a  matter  of  course,  brought  out  in  a  French  trial  in  Court,  may, 
in  America,  be  brought  out  by  the  Probation  Officer  and  by  persons 
interested  in  the  conviction,  in  Court  or  in  the  Chambers  of  the  Judge 
after  conviction.  Again,  the  American  system  is  preferable  to  the 
French  system.  A  judge,  skilled  and  learned  in  the  law,  just  as  ex- 
perienced in  the  aiffairs  of  life  and  more  indeed  as  the  jury,  and  very 
experienced  in  the  treatment  of  criminals,  decides  the  fate  of  the  con- 
vict. But  our  American  system  does  not  go  far  enough.  It  is  not  the 
judge,  a  legal  officer,  who  ought  to  decide  the  fate  of  a  person  who 
has  been  convicted  of  a  crime,  but  a  Board  of  Parole.  The  convict 
should  be  sent  to  prison.  All  the  facts  concerning  his  history  should 
be  brought  out  and  kept  on  record,  all  the  facts  of  his  history  after 
his  conviction  and  introduction  into  prison  should  be  followed  and  a 
record  kept,  for  the  purposes  of  the  Board  of  Parole.  The  Board  of 
Parole,  a  body,  technical,  specially  suited  for  the  work  because  of  its 
constant  dealing  with  criminal  matters,  and  because  of  its  constant 
supervision  of  the  individual  concerned,  is  better  fitted  to  decide  the 
length  of  imprisonment. 


A  TRIAL  EOR  WITCHCRAFT   SIX  HUNDRED 

YEARS   AGO     • 


William  Ren  wick  Riddell^ 


Edward  of  Carnarvon,  the  Second  Plantagenet  King  of  that  name, 
was  a  tall,  handsome  and  well-built  man — an  athlete  and  a  mechanic,  a 
huntsman  and  a  musician.  He  had  many  charming  qualities,  but  he 
was  not  fitted  for  the  office  of  King  of  England  in  the  stern  days  of 
the  14th  century. 

His  favourite  companions  were  not  such  as  a  monarch  should 
choose ;  and  to  them — men,  some  of  them,  of  low  birth  and  all  without 
judgment — he  gave  up  much  of  the  government  of  his  kingdom. 

Piers  Gaveston,  a  Gascon  whom  he  had  created  Earl  of  Corn- 
wall, was  got  rid  of  by  murder  after  long  resisting  the  English  nobility ; 
but  the  Despensers,  father  and  son,  for  long  retained  their  place  as 
royal  favourites. 

The  rapacity  of  those  around  Edward  had  been  notorious  from 
his  boyhood ;  even  in  his  father's  life-time,  and  when  he  was  only  ten 
years  old,  but  with  a  separate  establishment,  "the  townsfolk  of  Dun- 
stable bitterly  complained  of  his  attendants'  rapacity  and  violence." 
(Ann.  Dunst.  p.  392). ^ 

Gaveston 's  conduct  was  equally  bad  and  equally  notorious;  and 
the  Despensers  did  not  fall  behind  him.  It  is,  however,  not  unlikely 
that  the  favourites  were  blamed  for  much  that  the  King  should  him- 
self answer  for. 

The  following  story  will  give  one  curious  result  of  the  ill-will 
which  flowed  from  the  greed  of  the  Despensers  and  their  master. 

In  the  eighteenth  year  of  King  Edward  II  on  Wednesday  in  the 
Vigil  of  All  Saints,  1324,^  Robert  Marshal  of  Leicester,  appeared  be- 
fore Simon  Croyser,  Coroner  of  the  Hospital,  and  lodged  an  appeal 
against  John  of  Nottingham  and  many  others.  The  proceeding  of 
approvement  was  well  known  in  the  criminal  law  of  the  period  and 
for  a  long  time  after:  one  who  acknowledged  his  own  guilt,  in  order 
to  escape  punishment  for  a  felony,  "appealed,"  that  is,  he  accused 
another  of  being  an  accomplice.     It  would  not  do  simply  to  say  that 

ILL.  D.,  F.  R.  Hist.  Soc,  etc.,  Justice  of  the  Supreme  Court  of  Ontario. 

2See  Diet.  Nat.  Biog.,  vol.  17,  p.  38.  A  fairly  full  and  quite  accurate  ac- 
count is  given  of  Edward  II  in  this  work.     Cf.  Enc.  Brit.,  sub  voc. 

3The  facts  are  taken  from  Pari.  Writs,  vol.  II,  div.  II,  p.  269,  reprinited  in 
an  interesting  publication  of  the  Camden  Society  of  London :  "A  /  Contempo- 


mediaeval  but  fairly  good.    The  translation  is  my  own  and  is  almost  literal, 
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the  other  had  committed  a  like  offense;  he  had  to  be  charged  with 
taking  part  with  the  appellor  (probator)  in  the  crime  confessed  by 
him.* 

The  charge  in  this  instance  was  an  extraordinary  one.  Robert 
said  that  he  had  been  living  with  John  of  Nottingham  in  Coventry; 
that  John  was  a  "nigromauncer"  or  sorcerer;  that  Richard  "le  Latoner"' 
and  some  twenty-five  others  whom  he  (Robert)  named,  had.  on  the 
Wednesday  next  before  St.  Nicholas'  Day  in  the  previous  year,  (1323) 
come  to  see  John  and  him.  He  said  further  that  they  wished  to  know 
if  their  business  would  be  kept  secret;  for,  if  so,  John  and  Robert 
would  have  much  profit  from  it.  On  being  assured  by  both  that  they 
would  not  disclose  it  to  anyone,  the  visitors  made  known  what  they 
wanted. 

They  said  that  they  were  so  oppressed  by  the  Prior  of  Coventry 
and  by  the  demands  for  maintenance®  which  were  made  upon  the 
Prior  by  the  King.  Hugh  le  Despenser,  Earl  of  Winchester,'  and  Hugh 


*The  Appeal  must  be  in  proper  form.  If  the  appellor  simply  charged  the 
appellee  with  a  similar  crime,  he  having  confessed  his  own  guilt  and  not  bring- 
ing forward  an  accomplice  to  suffer  for  it,  would  be  promptly'  hanged.  The 
accused  would  then  be  admitted  to  bail  to  answer  the  charge  if  any  preferred  it, 
or  if  he  could  not  find  bail,  he  might  adjure  the  Realm.  A  most  interesting  case 
of  the  kind  is  to  be  found  in  Maitland's  "Pleas  of  the  Crown  for  the  Coun^ 
of  Gloucester,"  p.  64. 

Blakstone,  Comm.,  IV,  p.  330,  puts  it  accurately :  ".A-  person  indicted 
of  treason  or  felony  .  .  .  doth  confess  the  fact  before  plea  pleaded  and 
appeals  or  accuses  others  his  accomplices  in  the  same  crime  in  order  to  obtain 
his  pardon." 

It  does  not  appear  how  Robert  le  Mareschal  de  Leycestre  came  to  be 
charged,  nor  why  he  should  appeal  in  the  Court  of  the  Coroner  of  the  Hospital, 
. — an  officer  whose  jurisdiction  was  very  limited  in  area  and  extent. 

^Richard  the  Latoner  or  Lattener,  a  maker  of  or  worker  in  latten,  a  mixed 
metal  of  yellow  colour,  much  like  brass  or  identical  with  it  "Sam  Slick's"  joke 
on  Latten  (Latin)  will  occur  to  everyone. 

^"Maintenance" — the  practice  of  kings  coming  with  their  retinue  to  visit  a 
subject,  balancing  the  fearful  expense  with  the  great  honour,  was  well  known 
and  long  survived.  Apparently  the  King,  with  the  Despensers,  was  staying  with 
the  Prior  at  Coventry,  and  the  Prior  had  to  squeeze  his  tenants  to  support  the 
expense  to  which  he  was  put.  The  Despensers,  moreover,  were  openly  accused 
by  the  nobility  of  extortion ;  they  made  no  difficulty  of  taking  a  subject's  soods 
with  or  without  colour  of  right ;  and  colour  of  right  there  always  was  for  an 
officer  of  the  King  to  take  what  he  wanted  from  a  subject  for  the  King's  use 
(especially  on  a  Royal  Progress),  paying  for  it  the  price  the  officer  thought  fit 
Old  abuses  die  hard,  but  "purveyance"  is  long  dead. 

See  Tomlins'  Law.  Diet,  sub  voc.  "'Pourvevance":  Black  Comm..  I.  287.  IV, 
116,  424,  439. 

^Hugh  le  Despenser  (the  elder)  was  the  son  of  the  Justiciar  of  England 
with  the  same  name.  Bom  in  1262.  he  became  a  favourite  of  King  Edward  II, 
especially  after  the  death  of  Piers  Gaveston.  He  was  executed  as  a  traitor  at 
Bristol  in  1326.     In  the  original  he  is  called  "Counte  de  Wyncestre." 
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le  Despenser  the  younger^  that  they  could  not  Hve.  They  asked  John 
if  for  what  they  would  give  him  he  would  undertake  to  kill  the  King, 
the  two  Despensers,  the  Prior  and  others  they  named,  by  his  necrom- 
ancy and  his  arts.  He  said  that  he  would.  Thereupon  an  agreement" 
was  entered  into  that  John  should  be  paid  i20  sterling^"  and  have  his 
support  in  any  religious  house  he  might  select  in  England ;  that  Robert 
should  be  paid  £15  sterling  for  assisting  "in  the  felonies  afore- 
said"— of  which,  on  the  Sunday  next  after  St.  Nicholas'  Day,  John 
should  be  paid  eleven  marks"  and  Robert  £4  by  the  hands  of 
John,  son  of  Hugh  of  Merrington^^  and  John  le  Red^eclerk,  at 
the  house  of  Richard  le  Latoner.  They  were  also  to  receive 
seven  pounds  of  wax  and  two  ells  of  canvas,"  of  which  John  was  to 
make  seven  waxen  images.  One  of  these  was  to  be  of  the  King, 
crowned ;  the  second  of  the  Earl  of  Winchester ;  the  third  of  Master 
Hugh,  his  son;  the  fourth  of  the  Prior  of  Coventry;  the  fifth  of  the 
Cellarer;  the  sixth  of  Nichol  Crumpe,  the  Prior's  Seneschal;  and  the 
seventh  of  one  Richard  of  Sowe.^*  It  was  agreed  that  an  experiment 
should  be  made  on  Richard  of  Sowe  and  the  image  made  of  him,  to 
see  whether  or  not  the  other  images  were  certain  to  produce  the 
desired  effect. 

John  and  Richard,  on  the  succeeding  Monday,  with  the  knowledge 
and  consent  of  their  customers,  began  to  exercise  their  mystery  in 
an  old  house  about  half  a  league  from  Coventry,  below  Shortley  Park, 
where  they  remained  over  their  work  till  the  Saturday  next  after 
Ascension  Day. 

When  they  were  in  the  said  old  house  on  Friday  next  before  the 
feast  of  the  Holy  Cross,  atiout  midnight,  John  gave  Robert  a  leaden 
pin  with  a  sharp  point  and  told  him  to  thrust  it  a  depth  of  two  inches 
into  the  forehead  of  the  image  of  Richard  of  Sowe,  in  order  to  test  the 
powers  of  the  other  images.  He  did  so.  The  following  morning  John 
sent  Robert  to  the  house  of  Richard  to  see  in  what  condition  he  was, 


8The  younger  Hugh  le  Despenser  became  a  baron,  shared  his  father's  ele- 
vation, and  was  executed  at  Hereford  about  a  month  after  his  father's  death. 
They  were  both  rapacious,  insolent,  violent,  disregardful  of  law  and  of  every- 
thing but  themselves  and  their  King.  In  the  original  he  is  called  "Monsieur 
Hugh  le  Despenser  le  filz." 

o"Et  sur  Qeo  la  fesoient  covenant  ove  luy ;"  "and  thereupon  they  made  a 
covenant  with  him."  .      . 

io"XX.li.  d'esterlings**  J  "£20  of  the  Easjterlings."  The  derivation  of 
"Sterling"  is  well  known;  here  we  have  the  original. 

"The  mark  13/4:  11  marks  equals  £7  6s8d. 

i^Merrington  is  a  parish  in  Durham. 

i3"Ells"  "aunes."  An  English  ell  was  45  inches.  "Canvas,"  "canevace," 
"canabasium,"  from  Latin  "canabis,"  hemp,  was  a  linen  or  hempen  cloth. 

""De  Sowe."  The  Sowe  is  a  small  river  in  Warwickshire,  running  south- 
east to  the  Avon,  and  Sowe  is  a  parish  on  the  river. 
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and  he  found  him  "braying"  and  crying  "harrou/*"  not  being  able 
to  recognize  anyone  and  having  lost  his  memory.  Richard  remained 
in  the  same  condition  until  the  Sunday  before  Ascension,  when  John 
cTrew  out  the  pin  and  placed  it  in  the  heart  of  the  image,  where  it 
remained  until  the  Wednesday  following,  when  Richard  died. 

The  trial  or  experiment^®  made  on  Richard  in  this  vyay  was  with 
the  knowledge  and  consent  of  Richard  le  Latoner  and  the  others 
named. 

On  November  9th,  1324,  a  writ  of  certiorari  was  issued  from  the 
Court  of  King's  Bench  to  the  Coroners  of  the  Hospital,  under  which 
the  said  appeal  was  removed  into  the  King's  Bench. 

A  writ  was  thereupon  issued  to  the  Sheriff  of  Warwickshire  to 
arrest  and  keep  safe,  etc.,  John  of  Nottingham,  Richard  le  Latoner 
and  the  others  named,  if  they  should  be  found  in  his  bailiwick;  and 
to  have  their  bodies  before  the  Court  in  Hilary  Term.  John  was 
arrested  under  a  special  warrant  and  committed  to  the  custody  of  the 
Marshal  of  the  King's  Bench,  while  the  SheriflF  of  Warwick  returned 
that  the  others  were  not  to  be  found  in  his  bailiwick. 

But  all  of  them,  with  the  exception  of  three  who  will  be  spoken 
of  separately,  appeared — John  brought  in  by  the  Marshal,  the  others 
voluntarily  rendering  themselves  into  custody.  The  appellor  or  pro- 
bator  also  appeared.  Since  all  were  present,  the  appellor  was  formally 
asked  if  he  desired  to  prosecute  his  appeal,  and  "dicit  quod  sic,"^^  he 
answered  in  the  affirmative.  The  accused  appellees  denied  the  charge 
in  toto,  and  "de  bono  et  malo  ponunt  se  super  patriam" — for  well  or 
ill  put  themselves  upon  the  country.^^  A  venite  facias  was  awarded 
to  the  SheriflF  of  Warwick  to  have  a  jury  for  a  trial  at  Bar  in  Easter 
Term,^^  and  in  the  meantime  appellor  and  appellees  were  remitted  to 
the  Marshal's  custody. 


i5"Bryaunt  et  criannt  'harrou' !" — "harrou"  or  "'harrow"  is  the  same  as 
"haro,"  the  Norman  "hue  and  cry."  It  will  be  seen  that  the  sorcerers  carried  out 
the  rule  of  the  mediaeval  physician,  "fiat  experimentum  in  corpore  vili." 

i8"La  proeve  faite  du  dit  Richard." 

I'^It  was  the  practice  when  anyone  entered  an  appeal  of  any  kind  to  require 
the  appellor  to  give  security  for  the  prosecution  of  the  appeal.  If  he  could  not 
find  security,  "gaola  ejus  plegium" — "the  gaol  his  pledge" — was  the  rule;  this 
was  always  the  case  when  the  appeal  was  by  a  confessed  felon.  If  the  appellor 
in  an  ordinary  case  did  not  desire  to  prosecute  his  appeal,  he  and  his  pledges 
were  "in  mercy" ;  i.  e.,  were  liable  to  be  fined,  and  almost,  if  not  quite  always, 
were  fined.  If  an  appeal  like  this  by  a  confessed  felon  was  not  proceeded  with, 
the  appellor  was  hanged  out  of  hand. 

^^Our  Canadian  petit  juries  are  in  criminal  cases  told  "on  his  arraignment 
he  hath  pleaded  Not  Guilty  and  for  his  trial  hath  put  himself  upon  the  country, 
which  country  you  s.re."     Trial  by  the  country  is  trial  by  jury. 

^^The  trial  was  to  be  at  Bar,  i.  e.,  before  all  the  Judges  of  the  Court  of 
King's  Bench,  and  at  Westminster;  but  it  was  necessary  to  have  a  jury  de 
visneto,  of  the  vicinage,  to  try  the  case,  hence  the  ven.  fac.  issued  to  the  SheriflF 
of  Warwick. 
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The  appellees  soon  found  bail  in  London,  and  were  released  to 
appear  "ad  quindenam  Paschae." 

On  that  day  all  but  John  of  Nottingham  again  appeared,  the  ap- 
pellor brought  in  by  the  Marshal,  the  appellees  appearing  under  the  re- 
cognizances ;  but  the  case  was  adjourned  to  Hilary  Term,  and  the  Sheriff 
was  to  have  twenty-four  jurors  "tarn  milites  quam  alios"  of  the 
vicinage  of  Coventry^"  to  try  whether  the  said  Richard  le  Latoner 
and  others  were  guilty  of  the  said  felonies  and  crimes  or  not.  The 
appellor  again  went  to  the  Marshal's  custody ;  the  appellees  were  bailed. 
As  for  John  of  Nottingham,  the  Marshal  of  the  Court  of  King's  Bench 
returned  that  he  had  died  in  prison.^^ 

Trinity  Term  came  around  and  with  it  appeared  in  Court  the 
appellor  and  appellees  (one  had  died  in  the  meantime)  and  also  jurors 
of  the  vicinage.  One  of  the  missing  appellees,  Richard  Grauntpe, 
also  came  in  and  rendered  himself  to  the  Marshal,  joining  his  fate 
with  that  of  those  who  were  already  in  Court;  he  also  put  himself 
upon  the  country. 

They  were  all  acquitted  by  the  jury  of  twelve,  "de  visneto  de 
lowe,"  [sic,  qu.  Sowe?]  and  accordingly  discharged.  The  appellor 
was  remitted  to  prison  until  the  Court  should  advise  as  to  his  case.^^ 
The  jurors  also  found  the  death  of  Peter  (or  Piers)  Baroun,  one  of 
the  appellees.  As  to  the  two  appellees  still  missing,  the  sheriff  had 
command  to  arrest  them  if  they  should  be  found  in  his  bailiwick  and 
have  them  before  the  Court.^^ 


20See  last  note.  The  jurors  were  allowed  and  expected  to  use  their  own 
knowledge. 

21A  perusal  of  the  old  records  will  show  that  a  very  large  per  cent  of  those 
imprisoned  died  in  prison — a  terrible  commentary  on  the  state  of  the  gaols. 

22He  must  needs  be  sentenced  on  his  own  confession,  probably  to  be  burnt 
at  the  stake. 

But  we  do  not  know  the  whole  story.  It  may  be  that  someone  in  authority 
who  could  assure  the  appellor  of  personal  safety  wanted  to  "get  at"  some  of 
those  appealed,  and  that  this  charge  was  an  outcome  of  a  plot. 

The  circumstantial  account  of  the  suffering  and  death  of  the  unfortunate 
Richard  of  Sowe  can  be  duplicated  over  and  over  again  in  the  criminal  trials 
in  England  and  Scotland. 

23lt  is  not  improbable  that  the  absence  of  these  two  was  made  a  pretext 
for  delaying  sentence  on  Robert,  who  would  be  held  as  a  witness  against  them ; 
and  it  is  far  from  impossible  that  their  absence  was  part  of  the  plot.  Robert 
may  have  been  detained  till  the  matter  was  forgotten  and  then  released. 


[Note:  Since  the  above  was  written  I  have  seen  an  account  of  this  extra- 
ordinary case  in  W.  H.  Davenport  Adams'  "Witch,  Warlock  and  Magician," 
J.  W.  Bouton,  New  York,  1889.  The  account  is  very  short  and  is  not  accurate, 
e.  g.  it  is  said  that  "the  trial,  after  several  adjournments,  fell  to  the  ground." 
We  have  seen  that  the  trial  was  pressed  to  a  conclusion,  but  that  the  prisoners 
were  acquitted. — W.  R.  R-l 
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